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Mg Justice PoweLL, eoncurring

I join the opinion of the Court, and add these additional
VIEWS,

Few cases in the history of the Court have been eited mors
frequently than Monroe v Pape, 365 U, 8. 167 (1061 il
cided less than two decades ago. Focusing new light on 42
U. 8 C., §E 1983, that decision widened acecess to the federal
eourts and permitted expansvi imterpretations of the reach f
the 1871 measure. But Monros exempted loeal governmes
from liability at the sa

ts against




T8-1914—00NCUR (A)
2 MONELL ¢». NEW YORK CITY DEFT. OF BOCIAL EERVICES

jection of the Sherman Amendment as conclusive evidence
of an mtention to immunize loeal Eovernments from all lia-
bility under the statute for constitutional mjury. That read-
ing. in light of today’s thorough canvass of the legslative
history, clearly “misapprehended the meaning of the econ-
trolling provision,” Monroe, supra, at 192 (Harlan, J., eon-
curring). In this case, involving formal, written policies of
the Department of Social Services and the Board of Educa-
tion of the City of New York that are alleged to confliet
with the command of the Due Procesa (Clause, ef. (C'leveland
Board of Education v, LaFleur, 414 U'. 5. 632 (1974), the
Court decides “not to reject | wisdom | merely because it comes
too late.,” Henslee v. Umon Planters Bank, 335 U. 8. 505, 600

(1940) ( Frankfurter, J.. dissenting)
As the Court demonstrates, the Sherman Amendment pre-
sented an extreme example of “riot act” legislation that sought
"

to impose viearious liability on government su
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defeat of the Sherman proposal, none supports Monroe's
observation that the 42d Congress was fundamentally “antag-
onistic.” 365 7. 8., at 191, to the proposition that government
entities and natural persons alike should be held accountable
for the consequences of conduct directly working a eonstitu
tional violation. Opponents in the Senate appear to have
been troubled primarily by the proposal’s unprecedented lien
provision, which would have exposed even property held for
public purposes to the demands of § 1983 judgment lienors
Opinion of the Court, ante, at 14 n. 30. The opposition in the
House of Representatives focused largely on the Sherman
Amendment’s attempt to impose a peacekeeping obligation or

municipalities when the Constitution its If imposed no suel

afhirmative -iut_\' and when many !':'-'.":l'||-.'1::1|l"= were not even
empowered under state law to maintain police forces Ints
at 20-22°

The Court 1'1|r1‘1‘r'r'i_'- rejects 4 View of the legislative |

story
that would produee the anomalous result of immumzing los al
government units from monetary liability for action directly
causing a constitutional deprivation, even though such actions
mayv be fully consistent with, and thus not re mediable under
state law No conduct of government eomes more clearly
within the “under color of” state law language of § 1983. It
is most unlikely that Congress intended public officials acting

under the command or the specific authorization of the gos
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ernment employer to be erclusively liable for resulting con-
stitutional injury.

As elaborated in Part 11 of today’s opinion, the rejection
of the Sherman Amendment can best be understood not as
evidenee of Congress’ aceeptance of a rule of absolute municipal
immunity, but as a limitation of the statutory ambit to actual
u.nn-nmfm*r:-t 1. £, & rEjection uf Fi .hl.llrrr.'r.ll--J' FuUperor or any
other |’F11-I'I|l]r of viearious liability Thus. it has been clear
that a public official may be held liable in damages when his
Aactions are found to « iolate a constitutional right and there 18
o 'I,'IJi.l:'.'h*ll immunity, see Wood v, Strickland, 420 . 5 28
(1975): Procumser v. Navarette No, TO-446 | -

1978 Today the Court recognizes that this prineiple
applies to a local government when implementation o
1|ﬂ|1'|.’1|

tional injury

policies or eatablished customs inflicte the co

II

This Court traditionally has been hesitant to ove

constructions of statutes or interpretations
rules “Stare decims 12 usually the wise i"'.'
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. dissenting hut this caut
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action contrary to ite own ordinances and the laws of the state
it is a part of [mc].” Brief for Respondents, supra, p. 26
Thus the ground of decision in Monroe was not advanced by
either party and was broader than necessary to resolve the
contentions made in that case”

Similarly, in Moeor v. County of Alameda, 411 U, 8. 693
(1973). petitioners asserted that “the County was vicariously
liable for the acts of its deputies and sheriff,” id., at 606, under

“The doerine of stare decims advances two important values of a ™
tional system of law: (i) the certainty of legal principles and (i) the
wislom of the conservauve viion, that exstimg niles should T
rational and not subject to modifieation “at any time a new thought
appealing,” dsenting opimion of Mr. JusTice Rew sguist, post
(). Holmes, The Common Law 36 (188]1). But, ai the same i

]'l.i.!- h-u'u{lu.lnl FJ|r necessity  of -:'||:|r;g| ::--I File= TR f
from blind imitation of the past.” Holmes. The Path of the Law, 10
Harv. L. Rev. 457, 480 (1807) Any overruling of pnor precedent

whether of a constitutional decimon or otherwise, disserves (o some ext
the value of certaimty. But | think we owe somewhat lrss deference
decision that was rendersd without benefit of
vant consderstions. That & the premiss of th
that language in a decwion not neces i
lees weight In Ailsrient  ases
unty thes case the Court has not ha
of holding § 1953 inapplicable to of
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(1977} (Powels. J.. concurring in the judgment Ani, as
the Court points out, anle, at 36-39, Congress has focused
gpecifically on this Court's school board decisions in several
statutes. Thus the exercise of § 1983 jurisdietion over sehool
boards. while perhaps not premised on eonsidered holdings, has
been longstanding.  Tndesd it predated Monrod

Even if one attemipts to explain away the school board
decisions as involy ing suite which “may be maintained against
board members in their official capacities for injunctive relief
under either § 1983 or Er parte Voung, 200 . S, 123 ( 1908
dissenting opinion of Mr. Jusmice Rerxguist post, at 34
n. 2, soane difficulty mains i rationalizing the relevant s
of preeedents. At least two of the school board cases invols
claims for monetary relief. Cohen v. Chesterfield County
School Board, 326 F. Supp. 1159, 1161 (ED Va. 1971}, rev'd
474 F. 2d 305 (CA4 1973), rev'd, 414 U. 8. 632 (1974) : Tinker

Des Moines School Dhst.. 393 17, 5. 508, 504 (1960 b
also Viendws v. Kline, 412 U, S, 441, 445 (1973 Although the

1

oant was it B uUArely [iresd nted in this Court, these elaim
1
1

for -|.'|||-.|:r ® e b not have been maintained
capacity suits if the Eoverniment entity wers
Cf. Edelman v, Jordan 415 17 S 651 (1974

[ Kenosha would have to |

ler § 1983 to in
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to publie officials “depending on the nature of the relief sought
against them.” 412 U, 8., at 513. A public official sued n
his official capacity for carrving out official poliey would be a
“person” for purposes of injunetive relief, but a non-"person’
in an action for damages. The Court’s holding avoids this
difficulty. See ante, at 30 n. 55,

Finally. if we continued to adhere to a rule of absolute
munieipal immunity under § 1983, we could not long avoud the
question whether “we should, by analogy to our decizion i
Bivena v. Sir Unknown Fed. Narcotwes Agents, 403 17, 5. 388
(1971), imply a cause of action directly from the Fourteenth
Amendment which would not be subject to the hmitations
contained in § 1983 . . . " Mt Healthy ity Board of Ed
Doyle, 420 17, 8. 274, 278 (1977 Une aspect of that inquiry
would be whether there are any “special factors counselling
hesitation in the absence of affirmative action by Congress

Bivens, supra, at 3086, such as an “explicit congressional

|l'1'].'|THI|-~:| that persons mmjured by a [ mu I.|-'|I % may noft
recover money damages but must instead be remitted
to another remedy l'|lj."|”'-. eflective 1n the view of | ETeSR
ud.. at 307 L hight of the ( Irt & peErsUASIve re=-eXaninati
todav's decigsion of the 1871 debates. | would has lifficulty
nferring from £ 1983 “an explicit congressional ds arat
against municipal hahility for the implementata f official
¥ "= { f tat F LI ™ at
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Difficult questions nevertheless
There are substantial line-drawing
“when execation of a governiment s
aadd to mfict constitutional mjury
an entity s responsible under § 1953

ante, at 34 This ease, however
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