. To:  Mr. Justice Powell
¢ b‘l}l_'.v-_:' Sam Estreicher February 1, 1978

. Re: ﬁh 75-1914, Monell v, Dep't of Social Services
i :

WJB's tome may contain precious nuggets of
wisdom, but the mode of presentation of his ideas does mot
permit of easy digestion. His essential point is that
Monroe's holding as to municipal immunity must be
overruled as an erroneous reading of the legislative
history. He is willing to say that a governmental
entity should not be vicariously liable for the
wnauthorized torts of its employees (Memorandum, p.47),
and suggests that liability must be premised on the
concept of fault. As in Rizzo v. Goode, neither the

. supervisory official nor the municipal employer is
liable --whether in an action for injunctive relief or
one for damages-- for the tortious excess of a subordinate
acting "under color of" his official position. But both
the supervisory official and the municipal employer are
subject to liability for donduct as to which they bear
a "significant responsibility for the harm suffered by
a § 1983 plaintiff." (Memorandum, pp. 46-47). WJB
declines to pass, however, on the question of whether
the governmental entity may assert a '"good faith"
defense (Memorandum, p. 50).

I am not going to try to give you a "road map"

to WIB's exhaustive and exhausting exegesis. Much of

. the discussion is unnecessary and confusing; I suggest
that you reread the appendix to the NEA amicus brief

and the Georgetown L.J, artiecle. His "bottom line" is
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that Congress rejected the Sherman Amendment, not out
of solicitude for municipal treasuries, but because

the proposal imposed a duty upon mmicipalities to curb
private mob violence. This was deemed an unwarranted
intrusion by the federal government into an area of
primary state competence because the obligation sought
to be imposed, addressed to state inaction in the face
of private lawlessness, was not based on the mandate of
the Fourteenth Amendment. There was also concern with
the specific terms of the Sherman proposal, e.g., the
apparent imposition of liability without requiring a
showing that the municipality knew or should have known
of the riotous conduct; and the apparent breadth of the
provision for execution of a judgment lien against all

of the monies and property of the governmental subdivisionm,

eveﬁkhnugh the law of judgments at the time recognized

an exception for public property and made prdvision for
the continued functioning of govermment.
11
WHR writes a concise, persuasive piece.
Notwithstanding his superior advocacy, I adhere to my
original position.
A. Legislative History

WHR has excerpted a few passages to prove his
point that the rejection of the Sherman Amendment evidences
an intent "to preserve the financial capacity of
municipalities to carry out basic govermmental functioms...."
(Memorandum, pp. 7-8, 10). I have xeroxed a copy of the

pages in which these fragments appear to give you a sense
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of context. (The remarks relied upon by WHR are

hﬁiad off in red squares (and other passages supportive
of his cause are sidelined in red). Language which
helps to place these remarks in their appropriate setting
are sidelined in blue.) Perhaps the best spokesman

for WHR's view is Rep. Kerr (Cong. Globe 787-789), but
his words were addressed to the specific evils of
imposing liability for a municipal failure to prevent
private riots, and subjecting all of the resources of

a municipality to a judgment lien founded on the
nonperformance of this extra-constitutional obligation.
The excerpted remarks of Reps. Bingham and Farnsworth
are to the same effect.

Almost every one of the leading Republican
opponents to the measure expressed his opposition in
terms of the unprecedented imposition of a duty to
keep the peace which was without basis in the commands
of the Fourteenth Amendment. Rep. Bingham opposed the
Sherman Amendment, but he deliberately drafted §1l(now

§ 1983) to overrule Barron v. Baltimore, 7 Pet. 243 (1834),

which he viewed as a case where '"the city had taken
private property for public use, without compensation ...,
and there was no redress for the wrong....' Cong. Globe
App. 84; WJB Memorandum, pp. 33-34. See also

Rep. Burchard:

"But there is no duty imposed by the
Constitution of the United States, or
usually by State laws, upon a county to
protect the people of that county, against
the commission of the offenses herein
enumerated, such as the burning of buildings
or any other injury to property or injury to
person,'" Cong. Globe 795.




"[Hlere it is proposed, not to carry into
effect an obligatggn which rests upon

the municipality, but to create that
obligation, and that is the provision I
am unable to assent to.'" Cong Globe 795.

Rep. Poland:

"But I do agree that if a State shall deny

the equal protection of the laws, or if a

State make proper laws and have proper officers
to enforce those laws, and somebody undertakes
to step in and clog justice by preventing the
State authorities from carrying out this
constitutional provision, then I do claim

that we have the right to make such inter-
ference an offense against the United States;
that the Constitution does empower us to aid

in earrying out this injunction, which, by our
Constitution, we have laid upon the States, that
they shall afford the equal protection of

the laws to all their citizens.'" Cong. Globe 514,

"We would go as far as [the Senate conferees]

. chose to go in inflicting any punishment or

imposing any liability upon any man who
shall fail to do his duty in relation to
the suppression of those wrongs." Cong. Globe 804,
I have exercised selectivity in setting out these fragments,

but I believe they are representative of the views of

the oppositionists,

B. Stare Deciszis

I agree with the general proposition that the
Court should be hesitant to overrule prior construction
of statutes, but this cautionary principle may be
overriden in appropriate circumstances. See, e.g.,

Sontinental T.V., Inc. v. GTE Sylvania, Ine., 97 S.Ct.

. 2549 (1977). This is such a case.

Stare decisis cuts in both directions. On




.Int “bttluni“ for purposes of § 1983,
“holdings," however, because
_ -l the legislative history appears
- ! ﬁh- plaintiffs sought recovery on
f?&fi;lllpﬂldhlt superior theory; there was no incentive
4, u'lnrpiil-nt a view of the legislative evidence that
would have precluded maintenance of their claims. The
issues ventilated in the WJB-WHR interchange were simply
not briefed-on any previous occasion (aside from a
short footnote in Morris Ernst's brief for Monroe)

On the other hand, an affirmance of CA2's
decision requires a rejection of this Court's sub silentio
| . exercise of jurisdiction over school boards in a great
| number of eases. WHR concedes that at least two decisions

involved claims for money deages. Cleveland Bd. of Educ.
v. LaFleur, 414 U.S, 632 (1974): Tinker v. Des Moines
Indep. Community School Dist., 393 U.S. 503 (1969).
Although individual defendants were named in addition

to the school entity in several of the decisions, the
opinions of this Court often made explicit reference

to the school-board party, particularly in the sections
discussing the relief to be awarded. WHR suggests that

some of these latter decisions may have involved independent
school districts K (Memorandum, pp. 14,16), but the force

of this point is lost because, at a later point, he makes
clear that every school board, even one that is simply
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ing H*j;'- 35 }53 . denial of liquor licenses.

" lity was held to be a non-"person" under
I!‘! tisllﬂlnls of the nature of the relief being sought,
dbvinuuiy, no discussion of the legislative history
bearing on the distinct proposition that Congress intended
liability for a city's own wrongdoing was advanced in that
case, Moreover, Kenosha's rationale will have to be

disturbed even if CA2 is affirmed. As WJB points out,

B L

importation of the Ex parte Young approach requires
a "bifurcated" view of the term "person" depending on
the nature of the relief being sought. A public official
sued in his official capacity, concededly a "person" for
purposes of injunctive relief, becomes a non-'"person"
in a suit for damages. WHR's opinion in Kenosha purports
to reject such "bifurcation," but he implicitly approves
this device here, in order to preserve the possibility of
obtaining injunctive relief from a constitutional violation
by state officials,
III
We should try to encourage WJB to avoid




. may soften the force of WHR's

ack. We should say that we have

ision previously to comsider the availability

C Iw damages remedy for constitutional violations

 which ave the direct result of a policy of the mmicipality

b:‘ school board, rather than simply its failure to curb
tﬁlﬁ“ﬂlﬂthﬂ!ilnﬂ torts of its employees. There are
line-drawing problems, as WHR notes, but this case involves
a formal] written policy of the school board; it is the
clear case. I would also try to encourage WJB to

recognize a defense for rights not clearly defined at the
time of violation, cf. Procunier v. Martinez. 1In all
likelihood, this maternity leave case does not involve
such a clearly defined right. I would reserve decision
on the question of whether there is available to & municipality
a defense for "good-faith" violations of a clearly
defined constitutional right.

If Monroe 1is not to be reexamined, I agree
with WHR that no meaningful distinction can be drawn between
school boards and municipalities,

S.E.
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FINAL ADJOURNMERT.

Me. CONELING. I offer a resolotion to
lie on the table aatil T eall itup:

Resvived by the w—- of
lives “r__ 'lh""ﬂi“l Iy ’ﬂ
%’ﬁl m%“ l!nlﬂ'lliim

EXECUTIVE EESEION.

Mr. CAMERON. 1 move that the Benate
proceed 1o the consideration of executive basi-
nekk,

_Ir.. THURMAN. I move that the Senate
v CAMERON. 1 have s motion before

& Senate.

The PRESIDENT pro tempore. The ques-
tion is on the motion of the Senator from Ohio,
that the Senste adjoorn,

The motion was not agreed to.

The PRESIDENT tempore. The ques-
lion recurs on the motion of the Senator from

ennaylvania.

The moticn was agreed to; and afler fifieen
minutes spent in execotive session, the doors
were reopened, tudé:l. eleven o'clock and fifcy
minutes p. m. ) the Sensts adjouroed.

HOUSE OF REPRESENTATIVES.
Weoxesoar, April 19, 1871
The House met at twelve o’clock m. Prayer
by Rev. Dr. Rawks, of Washington, D. C.
On motion of Mr. BLAIR, of Michigan, the
reading of the Journal of yesterday was dias-
Pensed with,

J EXFORCEMENT OF FOURTEENTH AMEXDMENT.

¢ “ The House resumed the consideration of the

% ™port of the commiues of conference on the
-

4. 320) 1o enfores the provisions of the foar-
teenth amendment o the Conmtitution of the

‘sagreeing voles of the two Houses on the |
bmend menis af the Seaate o the bill [H [TH |

EHH ]
ikl

g9

ohject of this

enable the majorily, th_ﬁ-rul

tion, the Republican military

renomination and reglection to the Presidency,
to obtsin & partisan advantage, and that, too,
in an unworthy manner. They want the power
-this section will afford in the condusct of the
great political campaign of 1872,  They want
to retain that pawer, not for the pablic welfare,
but for personal and selfish, if not otterly
unlawful, ends. [ could not assent to the con-
tingance of such a law a day longer than by
possibility could not be prevented.

The third poiot of disagreement relates to
the repeal of what is ealled the jury test-oath,
and the result of the sction of the commities
is that they recommend the re of the
first section of that law, which sstablishes cer-
tain additional eauses of challenge to individ-
ual jurors in the Federal courts, gives the
right 1o any soitor in those courts to require
the appliestion of those objections to jurors to
enforee the canse of chalienge given in that
seciion, and exclodes the best of men from jury
service. It is o great point gained, I agree, o
secure the repeal of that section; but why
retain in rution the second section of that
law? Isit less chnoxious or less objectionable
than the first? Are ita purposes any less
vicious or proscriptive or inhaman than the pur-
poses of the first? I submit that it is in every
sense & mere rednactment of the first section,
with this gualification only, that it shall mot
b enrnm:h except at the discretion and plens-
wre of the judge of the coort in which the jury
is being organized. Bat [ call attention to thia
difference: that, while ander the first sec-
tion the ohjection made by & suitor in any
one of these courts to & juror on mccount of
the canses alleged in this first section is per-
sonal to the single jurer to whom his objection
is made, the objection, if made at all, under
the second section most be made to the entire
panel, o the penire, to all the men on the
Jjury, and it purges the entire box of l.niy cil
izen against whom these causes of challenge
can be troly alleged. It is thereflors, I say,
infinitely worse thas the first section; more
aweeping in its efecis in the praciical admin-
istration of jostice, and I therefors object io

the action of the committes. That second

| the district courts of

e e e e

m-ﬂ-

I werily beliove, that leas ithan
white mwen in the Commonwealth
nia, wnder this section il enforced
:th;nnlli ba com) jurorn. It
that Ju ves, now of one of
Onited Biates in that
Federal

could not sit opon & jury in "’"m

and althoagh hi :f.l;n vy
im

that doring the war the ju
rectly, gave some nssistance
other thing, or in some way |
is throoghout the South. It is impossible, if
this law be enforced, to organize competent,
trustworthy, intelligent, respectable juries
in tbe Sooth. The jury-box muss be given up
to the sole oecupaney of ignorance, vicious-
ness, and incompetence. Can such mean l-_hd
wretched policy promote the public peacs, in-
terests, or harmony T Does it not do viclencs
to the better impuolses of all and humane
men? Does it not moek the l;l:n't of mag-
nanimity and decent civilization

Bat it may be eaid that the courts will not
enforce this section. They may not ; in many
cases now Lhey do not ; they ought never o do
so, and therefore it should ba repealed st once.
Hincerily in your professions demands its imme-
diate and uneonditional re 3

Bat, sir, without taking further time in refer-
ence to that section, I pass to the fourth canse
of disagreement between the two Houses. It
relates to the i jon attached
by the Senate to the Grigin the Hoase,
usaally, and I belisve properly, called the
ti8herman section.” Geotlemen remember
what that section is as it waa sent Lo us by the
Senate and non-concarred in by I!EI.t@ A0 em-
phatic vote of the Hounse. What it is now, I
think I can best indieate by reading it as I go
along, breaking it into paragraphs and inter-
spersing my objections to it in that way. It
provides—

That il any bouse, tenement, eabin, shop, build-
ing, barn, or granary #hall be unlawfally or felon-
ioesly -IenallEh-d. pulled dows, burned. or de-
stroyed, whally or ln part, by say persens riotoasly
and tumulipowsly sssembled together; ar If any per-
son shall wylawially snd with foree and violenos 1Y
whipped, scourged, woandad, or killed by any E.-
sona rlotonsly and tamultuously assem bied logether,
with intent ts deprive any person of I.IE' right oom-

rred npon him by the Constitation and lawsof the
United Hiates, or to deter him or punish him for
exervising b right,or by resson of his race, solor,
or previews condition of servitwde, in svery such
capn Lthe counnty, eity, or parish in which azy of Lhe
maid offenses IEI'“ e gommitied shall be lable Lo
pay Tull sompensntion to the person or parsans dawm-
nifled by such offenes, if liviog, or to his widow or
legal represeniative if dead.

1 saggest, Grat, that the grammatical con-
struction of this paragraph i sach that it is
lefi in extreme doubt whether the intent which
is referred to in m subsequent part of the seo-
tion is mt all applicable to the first paragraph,
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it is, I agree, somewhat common to
reguire the municipal organizations created
E those States, which are part and parcel of
o local machinery ndopted by the State gov-
ernments in the execution of their reserved
sﬂiﬂ. to require them to perform certain
uiies which are necessary in the police regu-
Iation, government, and protection of society,
and 1o punish them where they fail to execate
the duties thus imposed upon them, sometimes
by fines and penaities, to be exacted in ways
indicated in the laws of those Siates. But
there is no example of the precise character
involved in this bill. It is not in the cases of
grdinary erimes, or of personal wrongy and
injuries, such as arson, morder, larceny, as-
saalt and battery, and mayhem, that counties
or cities of the States nre required Lo answer
for the erimes of individoal citizens. Those
offenses for which the counties and other
munmicipal organizations are required to an-
swer, are failures to keep up the po blic high-
ways, failures to keep the bridges of the county
in good repair, or fuilares of cities Lo keep their
streets in safe condition, or failures to protect
the p-e_l:-p'lu sgainst mobs, against open, oumer-
ous, riotous; tumultuous uprisings of the peo- |
ple, leading to the destruction of properiy.
All ihat is generally done wpon the ibeory,
almost always well: Eﬁunﬂud, that all the peo-
ple of those respective subdivisions are by the
very publicity of the manner in which these
erimes are commitled pot upos notice that
they are aboat to be committed, and thus it is
made Lheir duly Lo inlerpose every means in

their power to prevent their commission. Buot

wers.

upon which this policy

? It waa the very one
where

mited
resch
I‘h
were all
the duty o

& & human voice, thers bel

" {n each county, 8o that the
IP“ upon notice, and it was
each nnd one Lo raise
immediate hue and cry against the feloa, and,
if possible, to arrest him. And under the
aparation of the earliest of this clasdof laws,
chiel of which was called the statuts of
Winchester, (13 Edward 1, c’aui 1, )it was pro-
vided that if the people of the hundred, called
{he hundreders, did thos prompily rise and
make porseic and arrest ihe criminal, t
should not be held liable for the resalt of his
erime. Bat it should not be fo n that
in ull those eases the obligation or lisbility of
the inhabitants rested apon the theary that by
reason of the pablic and demonsirative char-
acter and maoner of the erime, they bhad sub-'

Sngress O The URiled Siatey o pus
":F."‘." 1 LEi 13 E:Il:. ] . E .!'3

d

T 8 Lh power nowhers exista )
it esnnot be found within the limiis of the
totion; that ils exerciss cannot be
by any ratiosal constroction of that
1 that rional

i
inslrom

ECEREATY &0

antonomy of State governments, without which
there can logicslly be mo State government
For it must be remembered that il you can
impose these pesalties at all upon the coun-
ek, paridBEEAGT ETeE SWT tan invade their
trensuries or control their ministerial officers
to any extent whatever, your power ia un:
limited, it may go to any extent you please, it
may take the entire control of all these officers
of l.in Btate governments, and thus practically
and sobsiantially break down those govern-

stantial noties, and therefore, as good citizens,
it was their duoty to take preventive steps ai
once. The inhabitants were, in other words,
chargeable with ;uil;rv knowledge, aa in the
cases of the riots in New York, Philadelphin,
and Baltimore, in 1B54-65, for the ooirages
of which thoss cities were, under their State
laws, made to pay.

The practical effect of that system in those
very small Lerritorial limits was to make each
citizen & conservator of the peace, & sort of
bailiff;, to aid the public authorities in main-
taining the law within those small limits. The
operation of the statute of Winchester, I know,
was afterward muoch extended, and especially
by the statute of 9 George I, chapter I2,
called the **black act.”

Bat it must be remembered, in reference to
this attempted application of that principle in
pur country at lnrge, and by Congress, that
same connties of this country arealmost as large
as the whole of that island from which we gel
our common law, and that many of our coon-
ties are “'J sparsely sotiled ; that the people
are engaged in agricultaral employments, and
live remote from cach other; that these com-
binations of two or thiee person

erelore, & Lol and absolate

absEET O WONEE, THNEIRITIVve or TmpTibd,
#ht limits of law of reason.

And the bill itselfl is significantly silent on the

ments, potting everything and ew-.rihody ander
the sovereign will and pleasure of the Congress
of the United Scates.

It bhas been declared by Chief Justice Mar-
ghall, and never guestioned by the Saprems
Court since, and it is not susceptible of sue-
cesaful denial, that wherever Congress, in the
exercise of asy granted power, elects soy
mode of execution, or adopts say instroment
ality by which it will carry into execaotion aoy
of these powers, the instrumentalities selected
become the exclasive instroments of the Fed.
eral Government; that the power of the Fed-
eral Government over them is above ull other
eontrol; that in the very nature of things there
ean be in thesa divisions of power no partner-
ship. The power of ihe Federal Government
must bo exclusire. The power of the Siate
government within ita limits, and s Lo the
reserved powers of the States, must be excla-
give, and in an imporlant sense BOvEreign.
Such is the declaration of the Supreme Couart.
Bat what becomes of all this theory under the
practical working of this bill ?

These systems of local government by coon-
ties and cities are adopted by the States as
insicumentalities to aid them 1o the wise and
judicions regulation and protection of the local
and domestic interests of their citigens. Tt
will never do 1o say that they may be tampered
with, impeded, or nrrested in the discharge o
their duties, as this bill proposes. It woal
be fatal 1o the success and very existence of
local sell: government. It has many times been
solemanly chtdcrl by the Sopreme Coart that
these agencies ndopied by the States to sid in

subject of notice to thess counties and par-
ishes or cities. Under this section it is not |

local administration are above the touch or
ll:r)nlml. of any power, are subject only to the
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il

“i society and ils most
interesis a prey to discord and evil pas-

And in whish any of parties commit-
R L
ey paxt afier L -

counnty, eity, or ﬂl"ll:. by ¢xecation, attach-

ms, garnishment, or any other jro-

.”:I -:mghl. or ?ppl!-:gnl_: o :n ‘h;o-lrt
{1 aInst municipal oor

i : “J%mu?‘m}n b-hnliu':?;n_ul.’ upoa
sasury ol such county, 1

12, a2 upen the othar f And the

rl f I . onuse nd-

parties 1o bo made therein prior to izsue

]

EEEE

i

£E
&t

said county, elty, or parish may recover the full
umk n\f.n.b?_.i

intereal, from amy person or
prinsipal or scesssory in fuch riol, in an sclion in
mmy Eu&t of wmp_ﬂ:ut ]u.rildu-.!:nlr:. I.F.m: m.;'h
“oun Ly, of parieh #o paging shall alag be sub-
m‘lr.-‘. ko :h the plaintifs :rE,[bu under sueh judg-

'

I would like to msk any geotleman where,
upon the most shadowy inlerpretation of the
Constitution, you can find power, na this bill
altempts to do, o declare these jud;;:lnrn!.-a
arising in tort, arising out of wrongs an

v grimu., wot out of contract, alien on all money
in the treasary of ihess several muﬁ‘mi]‘lul or:
Illl'dllll.i.ﬂnk, and apon all the properly af thess

L orgunizations. 1 you may creals such a lien,
- and it is valid, what becomes of the power of
the Buate, throvgh the agency of its neces-

tary pubordinate organizations, Lo ear
Bel -Fnﬂrnment atall? sﬂuw nre {E? T jrer-
®ir neceeaary and customary funclions

if you moy send a Federal officer to put his
. Arms into the treasury of the county, or parish,
OF gily in this way snd withdraw t(herefrom
all the revenues, or if you can suthorize the
sale of & coanty courthouse, or coonty jail,
or the coanty schools, oranyother of the prop:
eriy of the people? [ sk vou, if ihal can be

ooe, where is the securiyy that has bitherto

. WHR . mMEN

1= | nizing and &

to the end that justice may be done. And ||

mdgment by it paid, with cesls aod ||
EFFONA un]nq’ml ma |

r
:wlﬂ
the United Btates
only Mml'ﬂi:g o

tate authority, where the courts of
had jurisdiction, and then
the law of the Siate recog-
ng fully and kiadly, and in
all respects within the ise letter of the
Constitation, the right of the State to govern
itsalf, to regulate its municipal interests, to
say whether a county or State may subscribe
to & railroad, may issme or put out bonds
and stcurities in & particalar way, how those
gecurities may be made payable and their
ment made certain. If any coualy or cily
to perform its obligations its contracts
can be enforced.

Any gentleman at a glance can see that the
courts give no ground for the assomption of
my colleague on the committes, but do very
fully sustain me in my {mﬁit.im. This novel
bill finds no refuge in the eonrts or the Con-

|| stitution. It is condemned by both, as well as
l! by right, reason, and humanity, It may read-
ily be seen by looking into any one of thess
cazea in our courts (which if T bad time 1
wounld refer to,) that the court does in all cases
ut g mere interpretation on the laws of the
| States and provide for the enforcement of
those laws under that construction. That is
not only troe, bot the court goes further and
| says where those contracts, or charters nffect-
ing municipal organizations, have had judicial
construction by the State couart of last resort,
| that the Sopreme Court of the United States
will adopt and follow it and make such con-
struction its rule of action. The only departure
from it worth mention i in & case which arose
| Intely in Town, where thers had been an un-
broken series of decisions sustaining an inter-
pretation of o cootract, and one decision alter-
ward :rul.'i,'rq.-mz l.l:.n!pe dvéq.'-lsi.l:l:l.m!.'r ﬁ.ll.d ﬂm Sn-
preme Court said that it would adhere to the
| palicy lnid down by the long line of decisions.
Fﬂ’i‘aum R., 175.)

But that was extraordinary, and has never
been done by the Supreme Court execept in
gome txiraordinary cases. It isnot pretended
to be done for the purpose of enabling the court
to go one inch beyood the true interpretation
of the Staie law and the State obligation.

Now, Mr. Speaker, | will detain the House
but & moment louger. [ will not attempt agnin
ﬂ to discoss the general provizions of this bill

No iovective, 5o wigor of denunciation can

fitly describe its abominable charmcter. It is

oVlAadUM P, §

ion and mupicipal bonds issoed ||
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R pro tempore, (Mr. HawLsy

) mﬂﬂl announces, as Te-
the from Indiana, [Me.
of his time [.I:‘

minates tothe gen-

i
H I
FeEFL

profanity, in which, of course, I do
ean do justice to the subject.

ill, as it the House, had some
regard for the private rights of men under the
despotic rule established, the most valuakle
of which have been stricken out by the con-
ference commitiet. Whea the amendment af
Ly ly gl A
& ouse, requinng =]
m?m- o arrested citizens when the wril o
is suspended by the Presideat
to turn them over to the eivil eoarts for trial,
I felt that if & fair jury trial was allowed them

& great point was guined, as the cutrages of
lhi Prement and bhis officials, il the arrest
WS WrOn|

1, eould be npmui and the Eur-
petrators brought to justice, or at least held
up to publiz condemnation ; and when the
amendment of the tleman from Mains,
[hH-r, Have,] which I took more interest in
than all elu,ﬁrlﬁng the infamous jury law
of July 17, 1862, was ed, I felt that the
sting was out of the bill. The restoration of
the second section of that law by the commit-
tea of conference is a surrender to the more
bitter and malignant Radicals of the Senata
and House of all that was valuable in the
amendmgnts which the House, h{: an over-
whelming majority, inserted into the original
lext as & sing qua non o ils passage here.

I regard the right to buve an bonest, upright,
impartial, and int:l!igcnl‘sf;urjr s the ooly safe-

uerd left to individoal liberty and right when

this bill becomes & law. Btrike that downo as
is done in the report, and thers is nothing oo
monstrous that a venal or servile ijn:migqu may
not do in obedience to the orders of the Presi-
dent or those who are known or believed Lo
ke suthorized to speak for bim. 1 care com-
paratively lile about the Sherman amend-|
ment, either in its eriginal or modified form. |
It is too grossly and palpably unconstitotional |
to receive the sanction of any coart that even |
n Radical Presideat or Benate lﬂi&hl oTganize.
The Supreme Court, thank God, has yel a
decent respect for constitutional liberty and
law, and it will dismiss with the contempt it
merits the first case that comes before it seek-
ing to enforce the judgments provided for in
this bill, and that will be an end of the Bher-
man smendment. Therefore, I am not afraid
of the practical effect of that piece of narrow-
minded, fanatieal, and malicious legislation §
it overleaps itsell  The old English **hoe an
cry,” or any other relic of barbarism, cannot
save it e

Our written Constitotion, its limitations and
restrickions, were intended to pat an eml for-
ever to the exercise of all such |Eélsl|l|n: and
judicial authority Ly the Federal Governmenly
and leave all these matters 1o the several Siates
and the people thereof. I care nothing about
the minor qﬂ;rgur‘nul. 1 do protest ngainst 1he
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ported & bill

mever enlerlaino

il ms it is now at Bec-
tion, by the in the
House.

4]
nm, in the form in which it is reported; for
it is sabstantially in law and in fact the very
bill which received the vole of every Repub-
lican member of the Hoase, my own incloded.
Something was due to the judgment of the
House, under the circummances, on the

of the Senate. Bat in uiter disregurd of the
recorded judgment of the House, with fall
knowledge of the fact that the very proposi-
tion they tender us bad been pressuted o the
consideration of the House for months, bat
had not been considered even by our commit-
tee, much less reporied by it, and had not been
sccepted by the House, bot the bill passed
withoat it, the Senate ought to have consid-
ered before they underiook to throw Lthat amend-
meot in upon os by & vote of some thirty or
thirty-two votes in the Senate aguinat the voles
of some one hondred and forty or more io the
Houass who sup) this bill withoat that
smendment. A decent respect to the judgment

of this Hoose required some consideration.
Bat this ision was sent (o os atiached to
our bill; and what took place? The House
rejected it substaniially as it comes back to us 1
to-day; there being, on a division—118 votes
against it, and only 26 in ite favor. The yeas
and pays were then called ; and 132 votes (ut
lenstneventy of them cast by Repoblicans) ware
recorded aguinst this section, and ooly 85 votes
in its faror. The bill went back to the Senate,
who insisted upon theamendment. 1 now ask
s House 1o reject this report for ressons
which must be cbvicas o the mind of the
House; and | hope that the vote of every
Republican will be cast sgainst it It is use-
and worse than useless to voie down Lhis

snid
[af m
-F'm m“hl-l.-rl ﬂ.‘l;?’ﬁ
wmu:ﬁ‘m somEly oF iy,
Where, sir, is the law of the State to make
a whole county respousible for the killing of

-mhmmp:lﬁurlmlintm i

umulhmﬂtm
Mr. BUTLER, of Massachusetts. Will the
gentleman allow me to ask him & questionT
Mr. BINGHAM. [ bave only a few min-
utes ; otherwise [ w bld yield with pleasure.
The provision of this section is:
That if any houss, tenement, cabin, shop, baild-

ina. 4 hall be unlswially or felon-
oualy Bamolianed. "pallsd "down, burned, or ds-
| ncrfl part, by

urui. any persons riotonsly
lu l.auul:nl'ﬂ aasembled mﬁ;ﬁ‘nl or if any per-
Pt parvel wan e or Rled by ALy Bor-
" tumalioously ases HH l't!hn.

wnn‘l. deprive any person a?n rmlnm |
u im Cai

estitation and lews of the
United or to deter him "Jnhh him for
exercising ssch rlght, or by reason of his race, eoler.
or previous condition of servitode, I:hmrr ruch
eass the sounty, eity, or parish in which any of the
said offenses ehall be commitied shall be liable to
pay full compensation Lo the persom of rﬂn_ na dam-
nified by sach ofense_if liviog. or to his widow or
legal representatives iff desd.j
1 want to know where is the authority for
muking & Biate corporation, an integral part
of the State, & county, responsible in & court

of the United States W@I
fpe iF:! distrnmirnl:l of the life of a citizen by
riot Wy qn .

=The geotleman from Massachusetis [Mr.
Bl.‘.TLl.li referred to what is known ms the
fores bill, puased under the sdministration
of President Jackson. Wiih all respect I sub-
mit to the Floase and to the country that legis-
lstion does not touch the guestion involved
bere all. The provision in that case was
simply as to the mode of collecting the reve-
noes of ithe Uoited States and en ﬁl‘t'lln‘ ihe
lawa for that parpose against all persons and
the process oFSutu. he decision to which
I bave referred, and the same cited by my
colleague, [ Mr. SaesLiansncen,] condemna in
tofo much legislation ms is proposed in the
Benale nme

ment, and shows that & county.
being the ereature of the State and af in -e;rli
¥-H al it, can_in no case be made responsible
or mob ¥ L8 8 of the pi -
1

r. apeaker, b Slales exist, how can
you enforee the provisions of the Constitation
of the United States as to States, if you will
not maintaia the corporsts organizations o
the several counties ol Siates? There can no
more be & Stste under the Coustitution sod

e

ment thereaf. ch & proceeding woald
s::riu the county wu of admini
|4ering justice. ] ‘II:E \ !«3
FHtwre the hammer

ir. SHELLABARGER. I now yieldtothe
gentleman from [llinois, [Mr. Farvewonta. ]

P[i FARNSWORTH. Mr. Speaker, I can-
nal give my a8sen of the com-

report

ference committes. [ dislike what they have
done, especially in two respects. Why, mir, the
law which we repesled;, and which requires
jarors to take an oath substantially like the
test-oath, would prevent any man siling-on &
jury, no matter how well qualified be may be
in other respects, and no matter how well gual-
ified bis beart may be also, to do justice. The
man may be relieved of disabilities, in porsa-
ance of the fourteenth amendment to the Con-
| mitotion by Congress, yet he cannot take that
oath a8 & juror. He may be ever so Y
friend of the colored man who brings sfit, bot
if he cannot take that cath be cannot sit oa
the jury. Ik seems to me 1o be wiser to leave
it to the courts in the impanoeling of the jury
to determing whether the juror is liable to ehal-
lenge for cause, or to the parties to challengs
p:rumplﬂr‘llf. The courts will see to it that
the rights of all parties are taken care of.

I do wot think, either, that the seventh, or
Sherman section, has been improved by the
conference commiltes.

1 anticipated some such work as this when
1 insisted oo baving the yeas and nays oo that
section, when we 'uud:fnn it and rejected it
in this House. I expected there woald be some
sort of modification, and it woald be sent back
to us, and therefore | desired that the members
of the Hoage should be on the record, *ay™
and ““no,"" that the Senate and the couniry
might see it )

Yhat bave we now presented to us for oar
sction? We have a_section which authori
suits to be brought against 1
im gvery case of destra -
jury of ihe person W0 OF more persons im
B DUl or [amulluous manner, woen Ik il

one in derogation al the exercise of some con:
stitutional right of the person, or done on se-
count of color, or rece, or previous condition

of gervitade ; such, for inmance, Mr, Bpeaker,
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sale; for instance, in the city
mﬂrﬁ there !lrt:hrl.-iu real Eltl.tlj. &e.,

properiy of the city, which is not
devoted to any specific use. And
of property would ba liable to be sold
execulion under the provisions of this
There is a legal maxim that an act shall
80 construed that it will stand and not full,
and this, it seoma o me, will relieve it of the
difficulty which bas been saggested Ly Lhe gen-
Ueman who bas just spoken.

£E3Y
gir-s
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HNow, sir, the objects sought by this act are I

ull-imporiant. This Hoose has passed its judg.
ment "ﬁm that guestion. Certain portions of
this bill have been subjected to eriticism by
Enl’-ull on the other side of the House, on
e alleged ground of their Bﬂ.ﬁn doabifal
powers into the hands of the President. it is
o by our friends upon the opposite side
o bﬁl: House that the ll:ﬁliaenu of ihe .‘ignl.]'ln_l are
tected by military power. We have
Fl‘-lcldp::a power of redress funihe givil eourts.
And [ submit 1o the genilemen upon the oppo-
Site wide of the House who object to our nssum-
ing miliary powers that, when we refer the
injured parties Lo \he civil courts, they onght
o nid ue, instead of oljecting to the remed
¥hich is provided in this lust proposed amend-
h:ll._ll it L:dmmr.- from the Senate.
tis inguired where we get this power. Mr.
Speaker, | desire 10 ask ;:n'llsmel;uup-on this
Side of the House who voted for this bill if
EI? bave not declared by their votes for the

that Con has the power to suppress
theag llqufn&r-t:qu in the Soath, tlulj.: on-

The langoage of the act is
as follows:
Whensver nihi'ldiquthlr real or
property shall be destroyed or
q of any mab or riot the ty or county in
'lllmIJ-u-\\‘1 ':rﬂw"!: i‘r’:lr'.l;‘:‘ :::;. 'Ibnu [
':;l thas ‘tlﬂ-ml'ﬂ“ﬂlﬂlllﬂ. rdamages sustain

Now, "I call the attention of the distin-
Filhti geotleman from Vermont [Mr. Po.
La¥p] and of the leom.n from Indians
[E;l. ERi] to the fact that in this act of the

islatare of New Tork there is no provision
that proceedings shall be first institated against
the parties doing ihe damage, and this act has
been tested through to the court of last resort
in our Stae, and has been adjudged 1o be
valid and consiitational by the most djmi.
ished jodges of cur Buie. The acts of the
E:-ililh urlisment, cootrary to what | ander-
stood 1o be the statement of the gentleman
from Indiana, do not require that procesdings
shall first be had againat the pariies who were
the principals in the commission of the dam-
age for which redress is sought.

Now, sir, it has been decided in my own
Btate, in & case to which reference has been
made, that the power of the Legislatare of
the State to make & county of the State, or a
parish, responsible for damages oceasioned by
tumultuons assemblages does not make the
counly, parish, or city liable for the damages
done by an individual, as stated by the gen-
teman from lodiana. The dumage must be
done by & ristoss or tumulisous nssem blage,
The eourts of cur State put the legislative
rig hlt to charge these damages upon & counly
or city upon the taxation power of the Legis-
Isture. Now, if the [.eg-iuf:{mu has power to
tax, then the Congress of the United Sistes,
under the principle which is stated in the
decision in 8 Dallas, in the case of Hilion s
The United Sites, bas & power commensarate
with the State power of taxation. The court
say in that case:

" The great okject of tha Constitution was to give

Congress the pawer 1o lay tax adequaie to the exi-
weocies of the Governmant, but they wers 1o obssrve

Mr. SMITH, of New Y.
Mr. FARNSWORTH. Do I undersiand

T
Mr. BMITH, of New York. I am glad the
gentleman has asked me that question,
Mr. FARNSWORTH. s that so? T want

“ﬂ“’
. BMITH, of New York. T say this: thas
there is no limitation or i 4 either on
tbe taxin:, , wer of a Sinie or on the 1axing
power of the General Government. | bold in
my hand a decision of the court of last resort
in the State of New York, made by a Demo-
cratic judge of high distinction, stating and
bolding that ground wnqualifiedly. The right
of eminent domain is restricted ; there must be
compensation ; the power of taxation is utterly
unrestricted, and there is no redress except by
un appesl to the Legislatare, whers the pawer
resides Lo levy those taxvs. And it was decided
L in this case (in 8 Duallas) that taxes need not be
uniform unless they come within the deBnition
either of direct taxes or of imposts, duties, or
excises. Those taxes which are levied hers in
the city of Washington, the taxes which are
levied upon rpmlrrlj upon Pennsylvania ave-
nue, 10 pay for the improvement of the strest,
for the laying of pavements, are not aniform;
that is, they are not levied outside the District
of Columbia. 8o, sir, when it is decided, as
it has been settled l::; the entire poliey of the
acts of Parliament from the time of Canuote
down to the time of Edward I, and from that
time to the twenty-seventh ||:|Ai twenty eighth
years of the reign of Elizabeth, and dewn to
ihe preseat duy, and also in the several Siates
of the Union, that the pablic policy requires,
st least justifies, the nssessment npon the local-
ity where the erime is committed of the dam-
ages occasioned by o tumuliuons sssemblage,
withoat any proceedings againat the principal,
1 do not see the objection which is urged.
[Here the hammer fell. ]
Mr.HOAR addressed the House in remarks
which he has withheld for revision.
Mr. SHELLABARGER. I now yield the
romainder of my time 1o my colleague.
Mr. PERRY, of Obio. Mr. Speaker, [ find
myssll entertaining opinions concerning this
bill which wvary from the opinions of otber

gentlemen upon this floor, with whom, when
Eb:ﬂperh!d Lo ﬂiﬂ'ﬂr. 1 l]'ll.jl. differ with difB-
dence and hesitation. It appears to me that
many of the oljections o LII:i.l bill ms erigin-
ally Frl-m ed, and many of the ohbjections to i
ns it now gtands, are treatod as woconstite-

tional objections, when in fact they wre objee-
tions of expediency alone.

Il When the original bill was presented in this

; iap

Mow, sir, is it not the well settled law (hat
the of the United
uuw“um:&“-ﬁ:
nol lnid upon the Union at large? .I.-l‘:.‘.
ﬂhwﬂdhﬁl:aﬂi:-ﬂi-ﬂ d'"
ducive o promore olject
h-,umthpt:.uh u..ﬁ

e .
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