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Cf. Cleveland Board of Edueation v. LaFleur, 414 U, 8, 632
(1974). The =uit sought injunctive relief and backpav for
periods of unlawful foreed leave. Named as defendants in the
action were the Department and its Commissioner, the Board
and its Chaneellor. and the ity of New York and its Mavor.
In each ease. the individual defendants were sued solely in
their official capacities®

On eross-motions for summary judgment. the District Court
for the SRouthern Distriet of New York held moot petitioners’
elaims for injunctive and deelaratory relief sinee the city of
New York and the Board, after the filing of the complaint, had
changed their policies relating to maternity leaves so that no
pregnart emplovee woulil have to take leave unless she was
medically unable to continue to perform her job, 304 F.
Supp. 863, 855,  No one now challenges this conelusion.  The
court did conclude, however. that the acts complained of
were unconstitutional under LaFlewr. supra. 34 F. Supp..
at 855 Nonetheless plaintifi's pravers for backpay were
denied heeanze anv sueh damages would come ultimately from
the eity of New York awd. therefore, to hold otherwise would
be to “cireumvent” the immunity conferred on municipalities
v Maorroe v, Pape, 365 17, 2167 (1961),  See 34 F. Bunp,
nt BRih,

On appeal. petitioners renewed their arguments that the
Boarid of Edueation* was not a “municinality” within the
meaning of Monroe v. Pape. supra. and that, in any event. the
Thstrict Covrt had erred in barring a damage award against
the individusl defendants. The Court of Appeals for the
Second Cireuit rejected both contentions, however.  The court
first held that the Board of Education was not a person under
£ 1083 beeause “it performs a vital governmental funetion .
and. significantly. while it has the right to determine how the

*Anend d Complaint 24, App 11-12
O P paleers ok |'|]41|: that the Ik s Fium TLET T T | | Sery s oy 1
g statuz as New York Cuw for Monros purposes See 532 F. 2d. at

b




T5-1014—MEMO (A)
MOKELL v. NEW YORK CITY DEPT. OF 20CTAL RE;R}'ICE 3

funds appropriated to it shall be spent . . . . it has no final
say in deciding what its appropriations shall be.” 532 F. 2d
250, 263 (1976). The individual defendants, however, were
“persons” under § 1983, cven when sued solely in their official
capacities. [Id., at 264. Yet, because a damage award wonld
“have to be paid by a city that was held not to be amenable
to such an action in Monroe v. Pape,” a damagr action against
officials sued in their official capacities could not proceed.  Id.,
at 265.
1

Onir grant of certiorari in this case, 420 U, 8 1071, was
limited to the question:

“Whether local governmental officials and /or local inde-

pendent ! school boards are “persons” within the mean ing

of 42 1. 8. (. £ 1983 when equitable relief in the nature

t Contrary to petitioners” chameterizgation of the Board's status, the
appeals eonet sigeested that the Board 1= not in fact independent.  See
10 F. 2l at M3-264. The factual basis for this conclnzion i not
apparent—the summary judement motions did not addres: the =, TF,
ae 1 sugpest, we overmake Monroe, the dependent findependent di=tinetion
makes no difference. 1, however, we do not overrule Menrae, but merely
limmit its reach short of schono! hoards, we will be faced with the fretinal and
lega) guapmire of distinguishing between varions 1vpes of ahool howrds.
Indeed, one of the bed ressons to overrule Monroe putright = to avaid
having to make such distinetions

1 frankly do wot undersiand Bills suggestion in Part U=\ of his
memorandim that some school boards moy e gsimply sggregatons of
individuals with no eorporte existence. 1 know of o apch eoae and
wonld suppose that, if it exists. then the individuals nue atitl be some
sort of state officers and the board 2 eate agenev,  In either cose surh
s hvbrid legal entity would be o nonperson under Momroe's theory of
E 1085 simee the debstes are very clenr thint the oot it ol birmeaty
pereeived in the Sherman Anwndment o to ofl <tale st nes Pl
regandless of kgl form.  See infro. st . g 48 Ay

1o auv enge, | agree with Pall that we should not attempt fo dist ingnash
beiween those tvpes of board that wmay be suced and (hose that may not
In v judement, however, this argues for allowing all boands to e sunieel.
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of hack pav ie eought against them in their official
r':!‘_‘.“.!"iiir"t"" Pet., at &

For analvtic purposes, this question is best conszidered as two:

1. Whether loeal independent school boards are “per-
erme” within the meaning of § 19837

2 T local independent school boards are not surh per-
cone. what actions against officials in their official capaci-
tiee will he considered aetions against the school board
siny faet” (if anyv) with the result that such actions are al=o
harred by Monroe v. Pape, supra?

Obionsly. if we hold that independent sehool boards may be
cued in their corporate names under § 1983, there 15 no need
io reach the seeond question.  If, however, we hold that =chnol
boards mav not be sued in their corporate names. then we
must grapnle with the question whether =chool officials can
be sned onlv in their personal capacities or whether it i
possible to adopt the theory of Edelman v. Jordar. 415 U 8.
651 (1973, and Milliken v. Bradley. — T\ 8, —— (1877
( Milliken IV, or possibly some other theorv. to allow a
hifureation between equitable and declaratory relief. on the
one hand. and damage actions on the other

Before addressing the first question. it is important to note
that the decision on the first question logieally determines the
answer to the second

Monroe stands for the principle that this Court is bound
to recognize any liumitations however grehale or erroncols put
on £ 1983 by the Congress that enacted 1. As a muatter of
logic. this view of our function in § 1983 cases culitol be made
to vary with the type of relief sought in a particular § 1983
suit. Nor is there anyvthing “in the legislative history dis-
cussed in Monroe, or in the language actually used by Uon-
gress, [which suggests| that the generic word ‘person’ in § 1953
was intended to have a bifurcated apphcation to municipal
corporations depending on the nature of the relief sought
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against them " *  City of Kenosha v. Brunn 412172 507 513
(1973Y.  Moreover. the “historic construction” theory is
anparentlv to be maintained even though we now know what
Monror (erroneonsly. see Part 11, infra) savs the 1871 Con-
greee did not knov: That Congress has plenary constitutional
power—unlimited by the Tenth Amendment. see Er parte
Virginia, 100 17, & 330 347-348 (1880): Milliken v. Bradley,
pesinst =tate and loeal eovernments under §5 of the Four-
e T8 — —— (1977 (Milliken I "—to authorize snits
againet state and local governments under § 5 of the Four-
teenth Amendment.

A fortiori, nothing m the lemtlitive bistory or lanswee of § 1953
sngprste that suek a bhifurcation ean be achieved smplyv by redrafting o
eompluint to name offieials in their official capacity rather than the cor-
porste entity of which they are officials

T4FinaWv, there w no merit to the petitioners' elimz that the relief
ordered here violates the Terth Amendment and genersl prineiples of
federalism. The Tenth Amwndwent’s regervation of nomdelezted powers
1o the Btpteg s not implicated by a federad conrt judgment enforeing the
express prohibitions of unliwful state conduct enacted by the Fourteenth
Amendment " 45 T 8 L. W, at 4880
For this reason, Nationgl Leogue of Citice v, Usury, 426 17,5, 838 (19760
E irrelevant to our congiderstion of this eage.

Nor ® there anv basiz for concluding that the 1571 Congress: had
Flevenwth  Amendment problems in wind  That Congress knew that
municipalitics were routinely sued in federal courts, see p. 17 and n. 32,
imfra. Bee aleo Lincofu County v Luning, 133 U5 520, 5750 ( 159800 (~*With
fegurd to the [Fleventh Amendment] objection, it may be ohecrved that
the records of thizs court for the Last thirty years are full of suils against
eounties. . . . [Thi=] jursdiction of the Cireuit conrts is bevond ques-
tion"). In apy case, we now know that the Eleventh Amendment
establishes no limits on legislation adopied under § 5 of the Fourteenth
Amendment

“I'Tlhe Eleventh Amendment, spd the prnciple of state soversignty
which it cwhbodies are pecessandy lumbed by the enforeement provi-
gris of § 5 of the Fourteonth Amendoment. . We think that Congress
may, i determining what = appropriote legislation Tor the porpose of
caforcing the provisous of the Fourteenth Awendinest, provide for private
suits aguins! Mates or state officials which are constiutionaily wpermiss-
ble in viber contexts " Fozpatnck v Bilger, 427 U S 445, 456 (1976)
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Applving the historie construction theory to 1871 practice
in representative eapacity actions, it is quite clear that at
least some official eapacity snitz against municipal officers
would be barred were municipalities “as such” not suable
under £ 1983, Tn 1871, official eapacity suits against muniei-
pal officers were conceptualized as suits against the body cor-
porate of the municipality. See, e. g.. Thompson v. United
Statez, 103 17, S, 480, 483454 (1881) (eiting many ca=zes).
And, while this “subject . . . is not free from easuistry because
of the natural. even if unconseions, pressure to escape from
the doetrine of sovereign immunity.” ® a lawver of the 1870Vs
would likelvy have assumed that a suit against an official—
whether or not stvled as an official eapaeity suit—which
“demanded relief ealling for an assertion of what was unques-
tionablv offirial authority.” ' was a suit against the govern-
ment unit of which the officer was an agent.™

1. therefore. we are to take Monroe and City of Kenosha
seriously. relief under § 1983 would have to be limited to de-
claratorv relief. damages against the officer personallv. and
that form of injunctive relief which eould be given against an
officer in his personal eapacity. However, we have obviously
paid little heed to these dietates of Monroe and Kenosha.
Instead, in Edelman ' and in Milliken I, we have felt free
to expand injunetive relief to the limit of the federal ecourts'

constitutional power as we now understand it.  But, if Con-
gress in 1871 had anv idea at all about the eomplex problems

* Bnuyder v. Buek. 540 17 2 15,209 (195300 (Frankfurter, T dissenting)

w Lorson v, Pomestic & Forcign Commerre Corp, 337 UL 8 652, 729
{148y § AYrnendix 1o opanion of Frankfurier, 1)

1 See bid and cases colleeted therein. There would apparently have
been o limited exeeption to this prneciple for those wstanoes @ whirh
||:l||1|1|.||:|1|_|.- |':II|J-I.1 Eve all the Pyt st velacf b b T"JI--'-'-,IJW-H v !”"I.il'rlI
States, 108 17 B 480 485 (18%1)

1 The Conpt treated Edelmgr a5 o cose involving a right ol aetion
impied under fhe Constitution, but plaintiff= in fact plead § 1953, See
Appendis i Ko, 721410 ot 5 {Camplaint ¥ 3 (b))
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of government immunity from suit. eapacity of defendant
parties, and seope of permissible relief, that idea was eertainly
not that of Edelman and Milliken I1.

The plain thrust of the analysis above is that, were we to
hold sehool boards exempt from suit under § 1983, we would
as 8 matter of logie and history overrule many if not all of our
school desegregation deeisions. sinee virtually all these cases
mandate “relief ealling for an assertion of what [is] unques-
tionshly official authority.” Nor ean our earlier school board
cases be reconciled by adopting an “Fleventh Amendment
analogyv” as suggested by the Court of Appeals.'™ The 1871
Congress eertainly had no Eleventh Amendment analogy in
mind ** and therefore it would be indulging in anachronistic
brute foree for us to adopt such a theory if we are serious
ghout maintaining Monroe's “historic understanding” theory
of & 1983 interpretation. Moreover. even on Bill's, T submit
erroneans (see pp. 19-20. infra). analysis that Congress did not
impose eivil rights liability on local government agencies lest
foderal remedies sap limited munieipal resourees, it is logically
impossible to draw a line between damages and the massive
spending ordered by our school eases for. e. g.. busing or
magnet schools. Cf. 20 U. & . § 1601 (a) (1970 ed.. Supp.
V) (“Congress finds that the process of eliminating or prevent-
ing minority group isolation and improving the quality of
education for all children often involves the expenditure of
additional funds to which local educational agencies do not
have access”).  Alternatively. if the court below is correet and
we are in fact free to substitute our present views for those of
the 1871 Congress. the justification for this must be that we
iuterpret § 1983 to be an effort by Congress to exercise the full
of its power under §5 of the Fourteenth Amendment.  On
this view. there i no continued vitality to Monroe, since that
vase put the municipal exemption exclusively vn the ground

1 Bep 552 F. 2d, a1 2065-266.
1 Bop Part 11, infra.  See also n. 7, supro
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of legislative historv which was said to show that Congress
doubted its constitutional power to put obligations on muniei-
palities.  See Part 11, infra.

In short, 1 think there is already an element of “ecasuistry”
in our & 1083 analvsis and that we would only eompound that
element if in the future we insist that municipalities. and by
rxtension school boards, are exempt from suit while continu-
ing to allow eomplete injunctive relief in official capaecity suits.
Rather than adopt such a course, I think we would do better
to recognize what is in fact the case: That Congress in 1871
did indeed intend to create a eause of action against munici-
palities and to eonfer jurisdietion on the federal courts to
implement that eause of action. Monroe must, of course. be
overruled to the extent it holds otherwise. This does not
mean. however, that Monroe was wrong on its facts. Instead,
as developed in Part IV below, Congress would have thought
it had no power to ereate a remedy against a municipal cor-
poration unless that corporation “as such” had violated a
citizen’s federal rights.  For this reason, the unauthorized and
apparently unratified behavior of the Chicago policemen n
Monroe, while under “color” of Chicago’s authority, could not
be charged to Chieago. Thus. in my view, our proper role
here as in other areas of § 1983 jurisprudence, cf. Tenney v.
Brandhove. 341 U. 8 387. 376 (1957); Pierson v. Ray. 386
17 R, 547 554 (1067): Scheuer v. Rhodes, 416 U, 8. 232, 244
244 (1974), is to fashion a doectrine of munieipal “fault” as
required by history, reason, and the purpose of § 1983

Because of the differenee in viewpoint of those indicating
an intercst in peversing, 1 shall first discuss why Monrve
should be overruled. 1 will then discuss the extent o which
our cases involving remedies against school boards require us
notwithstanding Monroe to hold that school boards are "per-
gons” within the meaning of § 1983, Finally, 1 will brietly
discuss the question of municipal defenses and in partieular
whether Monroe might be left to stand for the proposition
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that municipalitice have a defense to both damages and
inmetive relief when an officer acts “under color of” its laws
Lut in a wav that is in fact unauthorized by the municipality.

11

In Monroe v. Pape. 365 U 8, 167, 187 (1961), we held that
u(gneress did not undertake to bring municipal corporations
within the ambit of [% 19831 The sole basis for this con-
clusion was an inferenee drawn from Congress” rejection of the
“Sherman amendment” to the Civil Rights Aet of 1871 the
precursor of § 1983 which would have held a municipal eor-
poration liable for damage done to the person or property of
it inhahitants by private persons “riotously and tumultu-
ously assembled,” '™ Cong. Globe. 42 Cong., 1at Sess. 740
{18271y (hereinafter “Globe™). Although the Sherman
amendment did not seek to amend § 1 of the Act, which is now
£ 1083 and although the nature of the obligation ereated by
that amendment was vastly different from that ereated by §1
we nonetheless coneluded that Congress must have meant to
exelude municipal eorporations from the coverage of g1
becanse “the House fin voting against the amendment] had
solemnly decided that in their judgment Congress had no con-
stitutional power to impose any obligation upon county and
town organizations, the mere instrumentality for the adminis-
tration of state law.” 365 U, 8. at 190 (emnhasis added),
guoting ( Hlobe, at S04 { remarks of Hl.-:-. Poland ). This state-
ment. in our view, showed that Congress doubted its “con-
stitutional power . . . to impose civil Liability on munieipali-
ties” A5 17, B, at 190 (e yrhasgis added) . and that guch doubt

would have extended to any type of eivil liability

e We expressly declined tw e ader “policy e meiideraiion=" f(or or
agningt municipal liability,  See 365 U. 8. at 191
Mr Justioe 1"-;;.'_'.i" the suthor of M owroe, has sugesi i that the

mearnci]  exeluson mgrht  neor propserly pest on o theory that Congres

songht o preveul the finaneia) ran that avid rights Babiiry m glit 1

- ) ; - b gt
on manicipaliee Bee Oy ool Keunosha v, Bruse, 412 U. B 5N, ol il
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An analysis of debate on the Civil Rights Act of 1871, and
particularly of the ease law which each side mustered in its
support, shows, however, that we improperly equated the
“obligation” of which Representative Poland spoke with “eivil
lahility."”

A, An Overview

There are three distinet stages in the legislative considera-
tion of the bill which became the Civil Rights Aet of 1871
On March 28 1871, Representative Shellabarger, acting for
a House scleet committee, reported H. R. 320, a bill “to
enforee the provisions of the Fourteenth Amendment to the
Constitution and for other purposes.” H. R. 320 contained
four sections.  Section 1. now eodified as 42 U, 2. C, § 1083,
was the subject of only limited debate and was passed without
amendment.'  Seetions 2 through 4 dealt primarily with the
“other purpose 1" of suppressing Ku Klux Klan violenee in
the southern Btates™ The wisdom and constitutionality of
these sections—not § 1. now § 1983—was the subject of almost
all eongressioan]l debate and each of these seetions was
amended.  The House finished its initial debates on H. .
20 on April 7. 1871 and one week later the Senate also voted
out a hill*  Again, debate on 1 of the ball was limited and

that section was passed as introduced

973 However. this view has pever been shared by the Court, see
Minroe v Pape, supra, 365 17 8 at 19y: Maor v. County r.-..l' Alawieddn,
411 17 B 605 708 (197301 ol there i nit one shirod of SN wrt for this
view' in the debates

1 CHobe, at 522

“ Hrieflv, §2 ereated certain federal crunes in additon to these defined
i §2 of the 1866 Civil Rights Act, 14 Bitat. 27, each aimwed primarily ai
the Ku Klux Klan.  SBection 3 provided that the President could send the
malitia into sny State wrarked with Klan violenee,  Finallv, § 4 provided
fur suspension of the writ of habeas corpus in cnumernted rircumstances,
again prumarily those thought to obtain where Klan violeoee was rampant
See (Hobe App.. at 335336

" Globe, st 700
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Immediately prior to the vote in the Senate, after time for
discussion had expired. Senator Sherman introduced his
amendment.” T emphasize that this was not an amendment
to £1 of the bill, but was to be added as 87 at the end of
the hill. Under the Senate rules, no discussion of the amend-
ment was allowed and. although attempts were made to
amend the amendment, it was passed as introduced. In this
form, the amendment did not plaee liability on the municipal
corporation, but made any inhabitant of the municipality
liable for the damage inflicted by persons “riotously or tumul-
tuously assembled.” **

The House refused to acquiesee in a number of amend-
ments made by the Renate. including the Sherman amend-
ment, and the respective versions of H. R. 320 were there-
fore sent to a conference committee. Seetion 1 of the bill,
however, was not a subject of this eonference since, as noted,
it was passed verbatim as introdueed in both Houses of
Congress,

Om April 18, 1871, the first conference committee completed
its work on H. R. 320. The main features of the conference
committee draft of the Sherman amendment were these'™
First. a eause of action was given to persons injured by

“anv persons riotously and tumultuously assembled
together. with intent to deprive any person of any right
conferred upon him by the Constitution and laws of the
United States, or to deter him or punish him for exercis-
ing such right. or bv reason of his raee. color or previous
condition of servitude . . . ."

1 B o, ok B63. quoted in Appendm. infra.

“ (lobe, at 863 An sotion for recovery of dumages was to be in the
federn] courts and denomingted ae 1 suit agairsi the county, vity, or parish
in which ihe damage had oceurred.  fhid.  Faoention of the julgmeot was
pot o run against the property of the govermment wnit, hewever, bt
againet the private property of any inhabitant.  Thid

W Boe (lobe, ot 755, guotad in Appendix, mfra
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Second, the act provided that the action would be against
the county, eitv, or parish in which the riot had occurred and
that it eonld he maintained hy either the person injureed or
his legal renresentative.  Tnlike the amendment as proposed.
however, the econference aubstitute made the government
defandant liable on the jndgment if it was not zatisfied agninst
individual defendants who had committed the violenee, Tf
a munieipality were lable, the judement against it could he
rollected
“hv exeeution. attachment, mandamus, garnishment, or
anv other proceeding in aid of exeeution or applieable
to the enforecement of indgments against munieipal eor-
porations: and =sueh judgment [would become] a lien
as well upon all moneve in the treasury of such eounty,
citv, or parish, as upon the other property thereof.”

In the ensning debinte on the first conference report, which
was the first debate of anv kind on the Sherman amendment,
Senator Sherman explained that the purpose of his amend-
ment was to enlist the aid of persons of property in the en-
foreoment of the eivil rightz laws by making their pronerty
“regpongible” for Ku Klux Klan damage®  Statutes drafted

ot a similar theorv, he stated, had long besn in foree in

Frgland and were in foree in 1871 in a number of the States ™
Nonetheless there were eritical differences between the con-

1 Stites understand that i

z "L.-'_ the 5"-4!:|i| ol proguriy o an r||:_- :_-II'II||-.'!
tan il

they will oot make the hue sod ery and take the necessary steps
1 those States theirr propenty will be bolden respon

down luwless violence o
wholesome.”  Globe, at 761

.-I!I!1' :1!.11 the |I:|'-1 'n.Ll e munst

Beustor Bhernpan wag apjurently weegneerned that the conferesoe cotn

muttee substitute, woalike the orginal amendment, did oot place |
the well-to-do, but istesal

lor riot d'LLL.II, |_||I!;_-.-|_'|. on the prroperiy ol
[ll.l.--d Ik oun l|.|.|.' ]l.l‘.'.,Ll gEu Crialkisnt J!'h.:-'-IIJvl-l-'!;_\ LT
would be les wd agaiost the property of the mlubitaits w ke the localny
whale

£l ,'|,-|-_a|'|_h||‘ o Sewtor Sherman, the law had Qrguadiy breni .|-J-lil|11l 11
England uedistely afier the Norman Conguest and bad most recently

ETTITLY ST U S
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ference substitute and extant state and English statutes: the
conference substitute. unlike most state rict statutes, lacked
a ehort etatute of limitations and imposed liability on the gov-
ernment defendant whether or not it had notice of the impend-
ing riot. whether or not the municipality was anthorized to
exereiee a police power, whether or not it exerted all reason-
able efforts to stop the riot, and whether or not the rioters
were caught and punished.

Tn the Senate. onponents. including a number of Senators
who had voted for § 1 of the bill, eriticised the amendment as
an imperfect and impolitie rendering of the state statutes.
Moreover, as drafted, the conference substitute could be
construed to protect rights that were not protected by the
Constitution® However, their major argument was that the
lien ereated by the amendment, which would have made it
impossible for a municipality to conduet its normal business,
violated an implicit limit on Congress’ power under §5 of the
Fourteenth Amendment. Notwithstanding these objections,
the Senate voted to adopt the report of the first conference
committee.

Dehate in the House raised similar points to that in the
Senate. except that House opponents. within whose ranks
were also some who had supported § 1, were more conecerned
with the question whether the Pederal Government consistent
with the Constitution eould obligate muniecipal corporations to
keep the peace if those corporations were neither g0 obligated
nor so authorized by their state charters. This concern. as

been promulgated ss the law of 7 & 8 Geo IV, ch. 31. See Globe, at TG0
During the course of the debates it appenred that Kentucky, Maryvland,
Masachusetts, and New York had similar lows. Ses id., at 751 (Rep.
Shellabarger) ; id. at T2 (Sen. Stevenson); ., at 771 (Ben. Thurman);
il, st 781 (Rep. Butler). Buch u munieipal  lability was apparently
cunmon Shroughout New England  See id., at 761 (Sen Sherman )

o Bepator Thurman gave the most complete eritigue of the couferepce
substitute, showing that it wis sbominably drafled. Soe Glube, at TT0-
Tl
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will be developed in Part 11-B, infra, was simply another facet
of the lien problem discussed in the Senate and is the branch
of the opponents” argument which Representative Poland was
addressing in his statement that is quoted in Monroe.™

Beeause the House rejected the first conference report a
second conference was ealled and it duly issued its report.
The seeond conference substitute for the Sherman amendment
abandoned municipal liability and, instead, made “any per-
son or persons having knowledge [that a conspiracy to violate
civil rights was afoot], and having power to prevent or aid
in preventing the same.” who did not attempt to stop the
same, liable to any person injured by the conspiraey.™ The
amendment in this form was adopted by both Houses of Con-
gress and is now eodified as 42 U, 8, (. 5 1986

The meaning of the legislative history sketched above can
most. readilv be developed by first considering the debate on
the report of the first conference committee. This flebate
shows eonelusively that the eonstitutional objections raised
against the Sherman amendment would not have prohibited
congressiona] ereation of a civil remedy against state muniei-
pal eorporations that infringed federal rights. Because § 1 of
the Civil Rights Aet does not state expressly that munieipal
cornorations come within ite ambit, it is finally neeessary to
interpret € 1 to confinn that such corporations were indeed
intended to be covered

B. Debate on the First Conferenee Report

The stvle of argnment adopted by both proponents and
opponents of the Sherman amendment in both Houses of
Congress was largelv that of a legal brief, with frequent refer-
ences to cases decided by this Court or by the supreme courts
of the several States, Proponents of the Sherman amenil-
wment did not. however, discuss in detail the argument in favor

9 EBoe 365 U7 8. at 190, guoted at p. 9, supra
W R Gllobie, st 504
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of its constitutionality. Nonetheless, it is possible to piece
together such an argmnent from the debates on the first con-
ferenee report and those on § 2 of the eivil rights bill, which
hoeause it allowed the Federal Government to prosecute
erimes “in the states” had also raised questions of federal
nower. The aceount of Representative Shellabarger, the
Hounse sponsor of 11, . 320, is the most complete.
Shellabarger began his diseussion of §2 by stating that
“there is a domain of constitutional law involved in the right
consideration of this measure which is wholly unexplored.”
Cong. Globe, 42d Cong., 1st Sess, App.. at 67 (1871) (here-
inafter “Globe App.”). There were analogies. however.
With resnect to the meaning of § 1 of the Fourteenth Amend-
ment, and partieularly its Privileges or Immunities Clause,
Shellaharger relied on the statement of Mr. Justiee Washing-
ton in Corfield v. Coryell, 4 Wash. C. . 371 (CCED Pa.
1825} which defined the privileges protected by Art, TV:

“ “What these fundamental privileges are it would per-
hans be more tedions than difficult to enumerate. Thev
mav. however, he all comprehended under the following
general heads: protection by the Government '
“NMark that—

“inrokection by the CGovernment; the enjovment of life
and libertv, with the right to acquire and possess property
of every kind. and to pursue and obtain happiness and
safetv . . 7" Globe App.. at 69 i emphasis added). quot-
ing 4 Wash. C. (.. at 480,

Having concluded that citizens were owed protection,®

TR

= Opponents of the Shermoen mendment agreed that both protestion
and egual protection were guarantesd by the Fourteenth Amendment  See
(lobe, at 758 (Ben. Trumbulll: id. at 772 (Sem Thurman); i, at TT7
{Sen. Frolinghuvsen) ; id. st 790 (Hep Willard).  Aned the Supreme Court
of Todisns had so beld in giving offect to the Civil Teight= Aet of 1566
Ree Smith v. Moody. 26 Tud. 299 (1866] (following Corgell ), relerred to in
Globe App., st 68 (Bep. Shellubarger) Moweover, § 2 of the 1571 Act as
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Shellabarger then considered Congress’ role in providing that
protection. Here again there were precedents:

“[Congrese has alwavs] assumed to enforee, as againat
the States, and also persons, every one of the provisions
of the Constitution. Most of the provisions of the Con-
stitution which restrain and directly relate to the States,
cuch a= those in [Art. T, § 10.] relate to the divisions of
the political powers of the State and General Govern-
ment. . . . These prohibitions upon political powers of
the States are all of such nature that they ecan be, and
even have heen. . . . enforeed by the ecourts of the United
States declaring void all State aets of encroachment on
Federal powers. Thus, and thus sufficiently, has the
TUnited States ‘enforeed’ these provisions of the Constitu-
tion. But there are some that are not of this class.
These are where the court secures the rights or the liahili-
tirs of persons within the States, as between such persons
and the Statee

“These are three: first. that as to fugitives from jus-
tice 1. gecond. that as to fugitives from service, (or
slaves -} third, that declaring that the ‘citizens of each

passed, unlike § 1 prosecuted persons who violated federal rights whether
or not that violation was under color of official authority, apparently on
the theory that Ku Klux Klan violence was infringing the rght of
protection defined by Coryell.

# 7 B Const., Art. IV, §2, ¢l 2
“ A Person charged in any State with Treasou, Felony, of other Crime, who
ghgll flee from Justice, and be found W aoother Btate, shall on Dheapuarad
of the executive Autherity of the Btate Trom which he fed. be delivered
up. o be removed to the State having Jurisdiction of the Crine.”

¥ Id, o 8:
“Np Person held to Service or Lubour i oue State, Ghder the Laws twreol,
ESCRpE WLo apother, shall, w Conseguence ol iy Law vr Reguiauon
therein, be dischurged from such Bervice or Labor, but shall be delivered
up on Clumm of the Parly to whom such Serjoe or Labour may be e,
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Siate shall be entitled to all the privileges and immuni-
ties of citizen=s in the severs] States.” ™

And, gir. every one of these—the only provisions where
it was deemed that legislation was required to enforee the
ronstitntional provisione—the onlv three where the rights
or linhilities of persons in the States, as between these per-
song and the States, are directly provided for, Congress
has by legislation sfirmatively interfered to proteet . . .
such persons.”  Globe App., at 60-70.

Of legislation mentioned by Shellabarger, the elosest analog
of the Sherman amendment, ironieally, was the statute imple-
menting the fugitives from justice and fugitive slave provisions
of Art. TV—the Aet of Feb. 12, 1793, ch. 7. 1 Stat, 301—the
constitutionality of whieh had been sustained in 1842, in Prigg
v. Pennsylvania, 16 Pet. 539. There. Mr. Justice Story,
writing for the Court, held that Art. IV gave slaveowners a
federal right to the unhindered possession of their slaves in
whatever State such slaves might be found. 16 Pet., at 611
Recause state process for recovering runawayv slaves might be
inadequate or indeed hostile to the rights of the slaveowner,
the right intended to be conferred could be negated if left to
state implementation. Id., at 614. Thus, sinee the Constitu-
tion guaranteed the right and this in turn required a remedy,
Storv held it to be a “natural inference” that Congress had
the power itself to ensure an appropriate (in the Necessary
and Proper Clause sense) remedy for the right. [Id.. at 615.

Building on Prigg. Shellabarger argucd that a remedy
against municipalities and counties was an appropriate method
for ensuring the protection which the Fourteenth Amendment
made every eitizen's federal right.® This much was elear from
the adoption of such statutes by the several States as deviees
for suppressing riot.” Thus, said Bhellabarger, the only sen-

=mid o 1 |
= S (Globe, at 731 '
w flid ; see n. 21, supra
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ous question remaining was “whether, since a county is an
integer or part of a state. the United States can impose upon
it. as such, any obligation to keep the peace in obedience to
Tnited States laws.” ' This he answered affirmatively, citing
Roard of Commissioners v. Aspimwall, 24 How. 376 (1861),
the first of many eases ** upholding the power of federal courts
to enforee the Contract Clause against municipalities.™
The most complete statement of the constitutional argument
of the House opponents of the Sherman amendment—whose
views are partieularly important sinee only the House voted
down the amendment—was that of Representative Blair: ™

“The proposition known as the Sherman amend-
ment . . . is entirely new. It is altogether without a pre-
eedent in this countrv. _ . . The amendment claims the
power in the General Government to go into the States
of this Union and lay such obligations as it may please
upon the municipalities. which are the creations of the
States alone,

31 Globe, at 751 (emphasis added). Compare this statement with Repre-
centative Poland’s remark upon which our holding in Monroe was bused
Ber p. 9, supra

i2 e, ¢, ., (lman v ity of Sheboyoan, 2 Black 510 (1563) Von Hoff-
wman v, 5ty of Quincy. 4 Wall. 535 (1867): Riggs v. Johnson County. 6
wl 166 (1868): Weber v Lee Cowunty, 6 wl.. 210 (180B8) ; Supervisors v
Rogere, 7 id, 175 (1568) : Benbow v Jowa City, T ad., 313 (1869): Super-
misors ¥. Durant, 9wl 415 (15700

18 B (Mobe, at 7H1-752

u Representative  Willa rd took a =omewhat different prosition He
ihought that the Constitution woold not allow the Feleral Government to
dictate the manner w which a State fulfitled 112 obligation of protection
That i= he thought it o matter of =tafe discretion whether it delegated
the pemcekesping poower ti o pugieijual oF eounity eorpEraion to a sheriff
vl He did not doubsi, howeser that the Federal Covernment voviled
impose on the States the obligation unposed by the Sherman anesdiient
and presumably be would have endorced the smendment sgoinst & URKCLE-
pal corporation to which the prpceckerpiug obligation had been delegated
Baw (ilohe, at 791
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... [Hlere it is proposed, not to earry into effect am
obligation which restz upon the munieipality. but to
create that obligation. and that is the provision T am
unable to assent to. . ..

“ L [There are eertain rights and duties that belong
to the States, . . . there are certain powers that inhere in
the State government. Thev ereate these municipalities,
they sav what their powers shall be and what their obliga-
tions shall be.  Tf the Government of the United States
can step in and add to those obligations. mayv it not
utterly destroy the munieipality? 1f it ean say that it
ghall be liable for damages oceurring from a riot, . . .
where [will] its power . . . stop and what obligations . . |
might [it] not lay upon a municipality.

“Now, onlv the other dav. the Supreme Court . . .
decided [in Collector v. Day. 11 Wall. 113 (1871)] that
there is no power in the Government of the United States,
under its authoritv to tax, to tax the salarv of a State
officer.  Why?  Simply beeause the power to tax involves
the power to destroy. and it was not the intent to give
the Government of the United States power to destroy
the government of the States in any respect. Tt was held
also in the case of Prigg 2. Pennsylvania [16 Pet. 539
(1843)] that it is not within the power of the Congress
of the United States to lav duties upon a State offieer;
that we cannot command a State officer to do any duty
whatever, as such: and 1 ask . . . the difference between
that and commanding a municipality with is equally the
creature of the State, to perform a duty.”  Globe, at T95.

While House debate primarily concerned the question
whether Congress had the power to require municipalities to
keep the peace, opponents of the Bherman amendment in the
Senate primarily questioned the constitutionahty, of the judg-
ment lien ereated by the Sherman amendment. a lien which
ran against all money and property of a defendant munici-
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pality, including property held for public purposes, such as
jails or courthouses.  Opponents argned ** that such a lien once
entered would have the effect of making 1t impossible for the
munieipality to funetion, since no one would trade with it.
Moreover, evervone knew that sound policy prevented exeeu-
tion against public property since this too was needed if local
government was to survive.® (This is the only point being
made by Congressmen Farnsworth and Kerr, whose speeches
are guoted by Bill. at 7-8.  In addition, Farnsworth's consti-
tutional ohjection was based on Dav and Kerr's analysis
applied to both municipalities and officers. Thus. if Kerr is
eredited. then §1 of the Act would a!s—n‘l:p_.}mmmstitntimml.
which no one thought it was. see pp. 38—+, infra). Thus,
whereas constitutional objection in the House had rested on
potentinl danger to the independence of the States if the
Federal Government were allowed to mandate the duties of
state officers, objection in the Senate rested on the actual
probability that municipal government would be extinguished
if ever made subject to the lien.

I must stress at this point that 1 have to say that Bill 18
simply wrong in asserting. at . that “the tort remedy created
by the Act would have seriously eompromised [ munieipal
finaneial stability] in a way which the eontract cases, familiar
to Congress, . . . did not.” He forgets that the enforcement
of contracts by the federal eourts

“led to a livelv resistance in lowa and then in Missouri;

more limited eonflicts occurred elsewhere in the Mid-

West. and even in up-State New York. The clash with

Towa in the '60%, and that with Missouri in the '70's, were
# Bee g . Globe, at T02 (Sen. Stevenson) il at T63 (Sen Uasserly]

 Bee, €. ¢., i, at 763 (Sen. Casserly). Upponcnts were elearly correet
that public property was genetully munuge frow exeeuio Sey Men-
wether v. Garrett, 102 U 8 472, 513 (130} The Protector. 20 F. 200
(0D Mass, 15884); 2 Dillon, Municipal Corporations 8 44544 (1573
wil )
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comparable to the well-known episodes of defiance by
the Virginia court under Spencer Roane . . . R 54
Fairman. Historv of the Supreme Court of the United
States. Reconstruetion and Reunion, 1864-1888 pt. 1. at
010 (1971).

The reseon for this unrest was often that the bonds being
enforeed were for enormous sums, were often fraudulently
obtained or passed in a manner not in accord with state law—
but were nonetheless enforeed in federal court!—and often
put great financial burdens on the issong municipalities,
frequently ending in muniecipal bankruptey. See ., at
0181009,

If all this was constitutional and aequiesced in by the 1871
Congress—and it elearly was—it is diffienlt to see how tort
liability would be unconstitutional simply becanse it might
foree a municipality to pav a lot of damages. The only way
o reconeile these facte. which were notorious. with what was
gaid about the lien remedy is to recognize that the Sherman
amendment’s lien attached to all money and property whether
or not that money or property was needed to discharge the
judgment. thereby disabling the munieipality from providing
essential public functions. As | understand it. not even bank-
rupt communities were stripped of the ability to perform
publie functions. and similarly the judginents of federal courts
under the Process Aets (see n, 3ba infra)—which would have
included a judgment under £1 of the 1871 Act—would not
have prevented municipalities from discharging essential
public functions, See Mo riwether v. Garrett, 102 U, 5, 472
(18801, 1 submit, therefore, that no inference with respect to
the eonstitutionality of tort remedies executed under the
Process Acts can be drawn from the lllll_rtl.'i'vlll_'llld.'d anid almost
punitive remed) imposed by the Sherman amendment.  Cer-
tainly a judgment was not uneconstitutional simply because it
was large.

The position of the Senate opponents, although not relevant
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to the question whether municipalities could be sued under
£ 1 of the Civil Rights Act." nonetheless underscores the fact
that opponents of the Sherman amendment were arguing
primarily that the Constitution, in Blair's words, did not
“inten[d] to give the Government of the Uniterd States power
to destrov the government of the States,” and vet, somehow,
proponents of the Sherman amendment were intending to
expreise just such a power. To understand why this was so—
and, more important, why §1 of the eivil rights bill did not
threaten the government of the States in an impermissible
manner—it is necessary to examine the cases eited by oppo-
nents of the Sherman amendment.

The first case is Prigg v. Pennsylvania, supra, which had also
been eited by Shellabarger in support of the Sherman amend-
ment. In addition to confirming a broad federal power to
enforee federal rights against the States. Mr. Justice Story in
Prigg held that Congress eould not insist that the States create
an adequate remedy for a federal right:

“rapt. TV is found in the national eonstitution, and not
in that of anv state. It does not point out any state
funetionaries. or any state action to carry its provisions
into effeet.  The states eannot, therefore, be compelled to
enforee them: and it might well be deemed an uncon-
stitutional exercise of the power of interpretation to insist
ihat states are bound to provide means to carry imnto effect
the duties of the national government.” 16 Pet.. at 615
616

Indeed. Story suggested that those parts of the Act of 1793

which conferred jurisdiction on loeal magistrates to assist in

som Foxeeution i suits under § 1. like all other en il suits i federal courts
1 1871 would have been governed by stale procedurcs under the process
acts of 1702 and 1828, See Act of May 8, 1792, ch 36, 1 Stat. 275 Act
of May 19, 1828, ch. 65, 4 Btat 278
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the arrest and return of slaves were unconstitutional, see ad.,
at 622, a proposition with which other Justices agreed.”

The principle enuneiated in Prigg was applied in Ken-
tueky v. Dennizon, 24 1o, 66 (1861). There, the Court was
asked to require Dennison, the Governor of Ohio, to hand
over Lago, a fugitive from justice wanted in Kentucky. as
required by § 1 of the Aet of 1793, supra, which implemented
Art. TV, §2, ¢l. 2, of 1"+ Constitution. Chief Justice Taney,
writing for a unanimons Court, refused to enforee that section
of the Act:

“I'Wle think it ¢lear. that the Federal Government, under
the Constitution. bas no power to impose on a State offi-
ver, as sueh, any Jduty whatever, and compel him to per-
form it: for if it possessed this power, it might overload
the officer with dutic= which would fill up all his time. and

disable him from performing his obligations to the State,
7 “The state officers mevoened i the law [of 17983 are pot bownd 1o
execute the duties imposcd o on them by Congress. anless thev choose to

Y osn by oa law of the =tate: amd the state

do sn, or are reonired 1o
legislature has the power | thinks peoper. to prohibit them. The Aet
of 1793, therefore, munst o i sltogether for s eveeution upson the offi-
pers of the United States vovedd ino it ™ 18 Pet,. at 630 (Topey, C L)

Mr, Justice Melaun agrof that “[als a general prineiple” it was trus
|]'|;|T “t bt ('ul]grl-.m |!'a:||:] Weer pEnWET RO W s 1I1|IH.'.1 on shabe offiees = A4
]lnnnlrd w the aev Tof 17 " bt he wondered whither the “posity e
obligation ereuted by the Fovdive Blove Clhse did mot epe-ite =n oexeen
tion.  See ol at GG4-6AS5

= S Re 3 enacied | T coever the exeeutive authopity of aoy stabe
in the Vnion shall deve: oof any person a8 & Tugitive from jostee
and shall moresver produ copy' of an indictment fowod charging
the person g0 denwnded, v ol haviog commitied tresson. felony or other
erime, certified ¢ suthepin by the governor or chief magistrate of the
wiate . . . froin whenee U el g0 charged flisd, o0 shall be the dury of
the ERCeLT v ;1Iilh|ﬂ'|:|:|. ol date or territory o whch such person <hall
have Hld o cause b « or o be arrestiad :I.|I1i drered andd 1o
coase the fmti-rh ¢ b bee i | 1w =uich nggirnt [of the desnsnding "l-‘:'-'l
when be shall appeasr .. " 1 =0t 302
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and might impose on him duties of a character ineompati-
hle with the rank and dignity to which he was elevated by
the State.” 24 How_, at 107-108,

Although no one eited Dennison by name, the prineiple
expressed there by Chief Justice Taney was well known to
Members of Congress™ Reasoning identical to Tanev's—
that maintenance of the federal structure of the Nation waa
inconsietent with allowing Congress any power which might be
used to impede the States from earrying out programns within
their “legitimate spheres” of power, for, if it had such power.
it would inevitably override the independence of the States
in violation of the federal plan of the Constitution *—had
provided the ground for the Court's decision in Collector v.
Day. 11 Wall. 113 (1871), to which Blair and many others
referred * in which the Court held that the Federal Govern-
ment could not subject the salary of a state officer to a general
income tax. Although Day and Dennison were the only
Supreme Court cases setting a limit on the enumerated powers
of the Federal Government. a series of state supreme court
cases 4 in the mid-1860"s had invalidated a federal tax on the
process of state courts for the same reasons Dennizson had
invalidated the Aet of 1793 and these cases were cited with

approval by opponents of the amendment.*

i# Reprosentative Farneworth, for example, stated the holding of Deam-
son withou! mentioning it by nume. Bee Globe, at 799

+ Thiz 18 the F1:|"|'I:].|."_]:h' of MeCulloch v, Maryland, 4 Wheat. 316 (1519),
applied {o protect States from federyl interference in the same manner the
Federal Government wag protected from state interference

“ Bee, ¢. g., Globe, at 764 (Sen. Duvis): id.. at 764, 772 (Sen. Thur-
man): id, st 777 (Sen. Frelinghuysen); ud., at T85-789 (Hep. herr)
(reciting logic of Day): id, at 793 (Rep Polund}: id., at 799 (Hep
Faruswurth) (aleo reciting logic of Day).

® Warren v. Pauwl, 22 Iod. 279 (1864); Jones v, Estale of Koep, 19
Wie. 360 (1885): Fifield v. Close. 15 Mich. 505 (1867); Uniien Bank v
Hill 3 Cold. (43 Teun.) 325 (1566); Smith v. Shoet, Ala. 385 (1867)

“ Bee (ilobe, at 764 (Ben. Duvis); id., (Sen. Coassecley). See also T,
Cooley, Constitubiona! Limitatons "452-"454 {1871 wd )
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Prigg ohviouslvy prohibited Congress from insisting that
state officers or instruinentalitics keep the peace.  But it
stands for only the narrow proposition for which it was eited
by Representative Blair: that the Federal Government eannot
l"ﬁl11|H‘I a state government, agency, or officer to pr[--.'ifl(- a
remedy, either exeeutive or judicial. for a federal right.
Therefore, equally obvionsly, Prigg has no bearing whatsoever
on the question whether « federal court could award damages
under §1 of the 1871 Act agninst a state ageney or officer for
a violation of a federal right, sinee when a federal court makes
a damage award under that section, the positive government
action required to implement the federal right is carried out
by that court, not by an agency or officer of the State.

The limits of the priveiple of Dennizon and Doy are semne-
what more difficult to discern as a matter of logie but more
apparent as & matter of history, It must be remembered that
Dennison and Day cocxisted with vigorous federal judicial
enforcement of the Contracts Clause. Thus. federal judicial
enforcement of express limits on state power found in the
Constitution. at least so long as interpretation of eonstitu-
tional limits was left in the hands of the judieiary apparently
was seen to create no threat to federalism.  Since 81 of the
1871 Aet simply conferresd jurisdiction on the federal courts to
enforee £ 1 of the Fourteentn Amendment—a situation pre-
eisely analogous to the grant of diversity jurisdiction under
which the Contract Cliuse was enforeed against muniei-
palities—there is no reason to suppose that opponents of the
Sherman amendiwent would have found any constitutional

barrier to § 1 suits agaiv=t municipalities

Indeed. opponents expiv=sly disgtinguished between unposing
an obligation to keep the peace and merely imposing vivil
liahility for datuages on & municipality that was obligated by
state law to keep the peace but which had not in violation of
the Fourteenth Amendment.  Represcuntative Poland, for
exatiple, ressoning from Contract Clause precedents indieated
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that a federal law that sought only to hold a munieipality
lisble for using its authorized powers in violation of the
Congtitution—which is as far as §1 of the 1871 Act went—
would be constitutional:

“1 presume . . . that where a State had imposed a duty
[to keep the peace] upon [a] municipality . . . an action
would be allowed to be maintained against them in the
courts of the United States under the ordinary restrictions
as to juriediction. But enforcing a liability. existing by
their own contract. or by a State law. in the courts, is a
very widely different thing from devolving a new duty or
liability upon them by the national Government, which
has no power either to create or destroy them. and no
power or control over them whatever.” Tl at T4,

Representative Burchard agroed :

“['T'|here is no duty imposed by the Constitution of the
United States, or usnally by State laws, upon a county to
protect the people of that county against the commission
of the offenses herein enumerated. such as the burning of
huildings or any other injury to property or injury to
person.  Police powers are not conferred upon counties as
corporations: they are conferred upon cities that have
qualified legislative power. And =0 far as cities are con-
cerned, where the equal proteetion required to be afforded
by a Btate is imposed upon a city by State laws, perhaps
the United States courts could enforee its perform-
sl But counties . . . do not have any eontrol of the
police fd.. at 795

Morcover, if Dennison and Day are read broadly to profiibit
federal eourts from dirceting municipalities or their officers to
the extent needed to enfurce federal deerees. they would be
conflict with manv other cases.  The power to entoive decrees
against state offieers W prevent them from violating the
Constitution or to foree them to hand over mouey or property
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taken or held in violation of the Constitution was repeatedly
exercised by federal courts both before and after 1871, see,
e g.. Osborn v, The Rank of the United States, 9 Wheat. 738
{18201+ Davis v. Gray. 16 Wall. 203, 220 (1871) {eollerting
cases) : Board of Liguidation v. MeComb, 92 U, 8, 531 ( 1878),
and. in the same Term in which Dennison was decided, the
Court held contrarv to an expansive reading of Dennison or
Day that federal courts could issue mandamus to municipal
afficers to enforee judgments in Contraet Clause ailita, see
Board of Commissioners v. Aspimenll. 24 How. 376 (1861).
diseussed in Globe, at 751-752.  The De nnizon js=sie was not
argued in Aspinwall, but if Dennison was meant to create &
rostrietion on the power of the federal judiciary. that restric-
tion would be “jurisdietional” and chould have heen noted sua
spomite.  Moreover, if Dennison established such a limit, it
would have overruled Osborn, vet that ease was repeatedly
reaffirmed by this Court after Dennison was decided.  See,
¢. g.. Davis v. Gray. supra. Indeed, cases applving the princi-
ple announced in Aspinwall are legion, see n 32, supra, yet in
none of them does it appear to have occurred to counsel that
the fr-;h-r;.] courts lacked power to 1==ue decrees hecanse of the
federalism l!t'iru"ﬂ-h- announced in Prigg. De pigo, or Doy,
These cases. of course, do not establish that Prigg-Dennison-
Day did not bar federal judicial decrees against state officers,
“byat. they have mueh weight, as thev show that |the Prigg-
Deupizson-Day] point neither o eurred to the bar or the bench:
and that the common understanding of e Nigent men | was
otherwisel.” Bank of the United States v Deveaur, D
Cranch 61, 88 (1808) (Marshall, . 1) In 1879, moreover
when the question of the limits of the Prigy prineiple was
squarely presented Er parki Virginia, 1000 17, 5. 339 this
Court held that Dennison ar d Day and the principle of fecd-
eralism for which they stand did not prohibit federal enforee-
ment of §5 of the l‘"l-.rhl-lltil Armwenodment li.!l"U."h <111ts
directed (o state officers.  See 10U I, 3., al 345 348
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That those who voted for §1 but against the Sherman
smendment would not have thought § 1 unconstitutional if

it applied to municipalities is also confirmed by considering
what exactlv those voting for &1 of the eivil rights bill had
:I.‘-P]'-I‘ll‘l".“ll. Sretion 1 withont 1'|1|r-_-=tiu11 eould be used to obtain
a damage judgment azainst state or munieipal officials who
violated federal constitutional rights while acting under color
of law* However, for Prigg-Dennison-Day purposes, as Blair
and others recognized.” there was no distinetion of constitu-
tiona]l magnitude between  officers and  agents ineluding
corporate agents of the State: both were state instrumen-
talities and the State conld be impeded no matter over which
gort of instrumentality the Federal Government sought to
assert its power. Dennison and Day, after all. were not suits
against municipalities but against officers and Blair was quite
conscious that he was extending Prigg by applving it to
municipal corporations* Nonetheless, Senator Thurman, who
gave the most exhaustive eritique of § 1-—inter alia complain-
ing that it would be applied to state officers. see Globe, at
217 and who opposed both § 1 and the 8herman amendment,
the latter on Prigg grounds, agreed unequivocally that § 1 was
constitutional **  Those who voted for § 1 must similarly have

W e, g, Clobe, at 334 (Wep Hoard: of o at 365 (Re Arthur) ; e
wl 474-375 (Ren. Lowed: id. st 3%5 (Bep Lewi<): Globe App. at 217
i=en. Thurmant: ad {216 1%en Summner) Inoaddition, officers were
inclnded among those who could be sued wider the scomd o nference
abatitute for the Sherman Amendment See Globae, at 508 (exchange
between Ren Willird snd Rep. Shellabarger) There were no constitu

tponzd pbjertions Lo the secomd repsor

e (uledee, ot 795 (Hepe Bl foat Tas (Rep. Wered s adl, at TG
(Iep. Burchard); od . at 7980 (R Foonsworih
. | W 14 vt cwiotnzid 8 =i Wi r 1oy b iy dury whatover
surh: and 1 sk ihe differemes betwoen that o eommeading & mul
e " Clube, of THS

o7 B Cilodoe: A . at 2U0-217 guoted, iwfra, sl =
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believed in its constitutionality despite Prigg, Denn'son, and
Day.

Thus, there is no basis in holdings of this Court, the eom-
mon understanding of the bar, or the debates to find in Prigg,
Dennison, or Day a bar to Federal Government power to
enforee the Fourteenth Amendment against the States, or their
agents, offieers, instrumentalities, or subdivisions, through
federal judicial action even though =uch enforcement would
necessarily involve sanetions against officers or instrumentali-
ties who violated that Amendment,

C. Debate on §1 of the Civil Rights Bill

From the diseussion in Part B, supra, it i readily apparent
that nothing said in debate on the Sherman amendment would
have preventsd holding a municipality liable under § 1 of the
Civil Rights Aet for its own violations of the Fourteenth
Amendment. The guestion remains, however, whether the
general language deseribing those to be liable under § 1—"any
person”—eovers more than natural persons.  An examination
of the debate on § 1 and application of appropriate rules of
congtruetion shows unequivoeally that § 1 was intended to
cover legal as well as natural persons,

1. The Substance of the Dehate

The eivil rights hill was intrdueed in the House on
Mareh 28 1871 by its suthor and mapager. Representative
Shellsbarger. and he was the first to explain the function of
the first section of the bill:

“1R8eetion 11 not onlv provides a civil remedy for persons
whose former condition mav have been that of slaves,
but also to all people where, under color of State law,
thev or any of them mav he deprived of rights to which
thev are entitled woader the Constitution by reason and
virtue of their national eitizenshin.”  Globe App.. at 64.

By extending s remedy to all people, inelnding whites, § 1
went well bevond the mischicf to which the remaining sections
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of the 1871 Act, ineluding the Sherman amendment, were
addressed.

Although he had adverted to diffieult questions of conati-
tutional law at the outset of his speech. Representative Shella-
harger stated without reservation that the constitutionality of
82 of the Civil Rights Aect of 1866 controlled the constitution-
alitv of 81 of the 1871 Aet, and that the former had been ap-
proved by “the supreme courts of at least three States of this
Union” and by Mr. Justice Swavne, sitting on circuit,” who
had coneluded “We have no doubt of the econstitutionality of
everv provision of this act.” Globe App.. at 67. He then
went on to deseribe how the eourts would and should inter-
pret £ 1:

“This act is remedial. and in aid of the preservation of
human liberty and human rights.  All statutes and con-
stitutional provisions authorizing such statutes are lib-
erally and bheneficently eonstrued. It would be most
strange and. in eivilized law. monstrous were this not the
rule of interpretation.  As has been again and again de-
cided by vour own Supreme Court of the United States,
and evervwhere ¢lse where there is wise judicial interpre-
fation. the largest latitude consistent with the words
emploved is uniformly given in eonstruing such statutes
and constitutional provisions as are meant to protect and
1L-f.-1||.i ullr] ﬁﬂu- rl-nwllll':-i for t|u‘ir wrongs w Jil the
pesple. Chief Justice Jav and also Story say:

“OWhere a power is remedisl inoits nature there 15
mueh resson to contend that it ought to be construed
liberally. and it i= generally adopted in the interpretation
of luws" 1 Story on Constilubion, see 420  Globe
App.. at 67

The sentimeuts expressed in Hepresentative Shellabarger's

fthodes, 27 F. Cas 735 (UUL

W The pelercace s w Unded Sloles v
Kv 1866) (Swayoe, 11 (Noe 16,151)
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opening speech were echoed by Senator Fdmurnds! the man-
ager of the eivil richts hill in the Senate;

“The first section iz one that 1 believe nobody objects to,
as defining the rights secured by the Constitution of the
United States when they are assailed by anv State law or
under ecolor of anv state law. and it i mercly earrving
out the prineiples of the eivil rights bill [of 1866], which
have sinee heeaome a nart of the Constitution. . .. [See-
tion 1 ig] so verv simple and really reenceting the Con-
etitution.”  Glohe, at 560,

And he aereed that the hill “zecureled] the rights of white
men ag mueh as of eolored men,”  Td., at 696,

In both Houses, statements of the supporters of 31 cor-
roborated three ]:rﬂirllF made bv its managers: (1) that Con-
gress in engeting £ 1 would exercise the entiretv of its power
under £5 of the Fourteenth Amendment: (2) that right
thinking required & liberal construction of the jurisdiction
thug conferred on the federal eourts: and (3) that the eon-
stitutiorality of &1 followed immediately from the ronstitu-
tionality of €2 of the 1866 Act under the enforcement pro-
vigiong of the Thirteenth Amendment,

Representative Bingham. the author of §1 of the Four-
teenth Amendment, for example, declared the bill's purpose to
be “the enforeement . . . of the Constitution on behalf of
every individual eitizen of the Republie . . . to the extent of
the rights guaranteed to him by the Constitution.” Globe
App.. at 81. He continued:

“PThe Rtotes never had the right, though they had the
power, to mflict wrongs upon froe citizens bv a denial
of the full protection of the laws .. TAInd the
States did denv to eitizens the equal protection of the
laws. they did deny the rights of citizens under the Con-
stitution. and except to the extent of the express limi-

tations upon the States .. 88 1 have shown. the
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citizen had no remedy. They took property without
compensation, and he had no remedy. They restricted
the freedom of the press, and he had no remedy. They
restricted the freedom of speech, and he had no remedy.
They restricted the rights of conscience, and he had no
remedy. . . . Who dare say, now that the Constitution
has been amended, that the nation eannot by law provide
against all such abuses mfl denials of right as these in
the States and by States, or combinations of persons?’
Id., at 85.

Representative Perrv. eommenting on Congress' action in
passing the eivil rights bill also stated:

“Now, by our action on this bill we have asserted as
fully as we can assert the mischief intended to be remedied.
We have asserted as clearly as we can assert our helief
that it is the duty of Congress to redress that mischief.
We have also asserted as fully as we can assert the con-
stitutional right of Congress to legislate.” Globe, at 800.

Other supporters were quite clear that §1 of the aect
extended a remedy not only where a State had passed an
unconstitutional statute. but also where officers of the State
refused to earry out the law:

“But the chief complaint is [that] by a systematic mal-
administration of [state law]. or a negleet or refusal
to enforee their provisions, a portion of the people are
denied equsl protection under them. Whenever such a
state of faets is clearly made out, 1 believe that [§5 of
the Fourteenth Amendment] empowers Congress to step
in and provide for doing justice to those persons who are
thus denied egual proteetion.” 1d., at 153.

Importantly for our inquiry, even the opponents of § 1 agreed
that it was constitutional and. further. that it represented an
atteiupt to exercise the full power conferred by §5 of the
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Fourteenth Amendment. Thus, Senator Thurman, wio gave
the most exhaustive eritique of § 1, said:

“This section relates wholly to civil suits. . . . Its
whole effect is to give to the Federal Judiciary that which
now does not helong to it—a jurisdiction that may be
constitutionally conferred upon it, I grant, but that has
never vet been conferred upon it. Tt authorizes any per-
gon who = deprived of anv right, privilege. or immunity
socured to him by the Constitution of the United States,
to bring an action against the wrongdoer in the Federal
courts, and that without any limit whatsoever as to the
amount in controversy. . . . [Tlhere is no limitation
whatsoever upon the terms that are emploved [in the
hilll. and thev are as eomprehensive as ean be used.”
Gllobe App.. at 216-217 (emphasis added).

2 The Meaning of the Debate

Sinee the debates show that Congress intended to exereise
its full power under the Fourteenth Amendment and, further,
that Congress intended the statute to be construed hroadly in
favor of persong injured in their ponstitutional rights, there
‘e mo meason to suppose that munieipal eorporations would
have been excluded from the sweep of § 1.  Ome need not rely
on this inference salone. however. for the debates show that
Members of Congress might well have understood “persons”
to include municipal corporations.

Representative Bingham. for example, in discussing § 1 of
the bill, explained that he had drafted § 1 of the Fourteenth
Amendment with the case of Barron v. Baltimore, 7 Pet. 243
(1834), especially in mind. “In that ease the city had taken
private property for public use. without compensation . . .,
and there was no redress for the wrong . . . 7 Globe App.,
at 84 (emphasis added) Bingham's further remarks clearly
indicate his view that such takings as had oceurred in Barron
would be redressable under §1 of the bill. See ul.. at 83
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More generally, and as Bingham's remarks confirm, § 1 of the
hill would logically be the vehicle by which Congress provided
redress for takings, since that section provided the only eivil
remedy coextensive with the Fourteenth Amendment, and that
Amendment unequivoeally prohibited uncompensated tak-
ine=® Given this purpose, it begears reason to suppose that
Congress would have exempted municipalities from suit,
insisting instead that compensation for a taking come from an
officer in his individual eapacitv rather than from the govern-
ment unit that had the benefit of the property taken.™
In addition, by 1871. it was well understood that corpora-
tions should be treated as natural persons for virtually all pur-
poses of constitutional and statutory analvsis. This had not
alwavs been g0.  When this Court first considered the question
of the status of ecorporations, Chief Justice Marshall, writing
for the Conurt, denied that corporations “as guch’ were persons
as that term was used in Art. TTT and the Judieiary Act of
1780.% Spe Bark of the [nited States v. Deveaux, 5 Craneh
G186 (1800). By 1844, however, the Deveaur doctrine was
unhesitetingly abandoned:
“A corporation created by and doing business in a par-
tieular state, is to be deemed to all intents and purposes
as a person, although an artificial person, . . . capable of
being treated as a citizen of that state, as much as a
natural person.” Louisville R. Co. v. Letson, 2 How. 497,
558 (1844) (emphasis added). discussed in Globe, at 751.

s That takings would be covered by §1 of the Fourteenth Amendmrent
wns not mersly a pet theory of Rep. Bingham, but the general under-
ganding. can be seen by muuparing Story, Couunentarios o the Constitu-
tion of the United Btates § 1956 (Cooley ed 1873)

# [ndecd the fedeml court: found no obstacle W awards of dumages
agains! municipaditie for commop-law takings. Seo Sumuer v. Phindel-
phia, 23 F. Cas. 306 {CCED Pa. 1573) (No. 13611) (swarding dumages
of $2273.58 mod costs of §S48.35 wpunst the vity of Philadelpbia).

o Nonetheles, swis could be brought fisdornl eourt if the ustursl
persons who were embers of the corporston were of diverss citigenshaj
frum Lhe other parties to the itigation.  Sec 5 Cranch, at 91
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I
And onlv two vears hefore the debates on the Civil Rights
Act, in Cowles v. Mereer County. T Wall, 118, 121 (1869), the
Letson prineiple wae antomatieally and without dizcussion
extended to munieipal corporations.  Under thiz doetrine,
munieipal eorporations were rontinely sued in the federal
pourts *® and this fact was well known to Members of
Congress ™
That the “uenal” meaning of the word person would extend

to munieinal ecorporations i= also evideneed by an Act of
Congress. the so-ralled “Dictionary Act.” which had been
nassed onlv monthe before the Civil Rights Aet was passed.
Thig Aet provided that

“in all Acts hereafter passed . . . the word ‘person’ may

extend and be apnlied to bodies politie and  ecorpo-

rate . . . unless the context shows that such words were

intended to be used in a more limited sense[1."  Aet of

Feh, 25 1871, ch. 7). § 2, 16 Stat. 431.

Munieinal eorporations in 1871 were included within the
phrase “bodies politic and corporate” ** and, accordingly. the

N

= 3,
Fupra,

5 Bep

s Bee ¢ a. Globe, at 777 (remarks of Sen. Sherman) uf., at

(remarks of Rep. Bhelaberger) (“vcounties, cities and corporstions of al
anrtg ufter vears of mdieial eonflict. have herome thoroighly cstablishe
to be en individus! or person or ewtiis of the persnnal existence of which
ag a eitisen. mdividusl, or inhabitant, the Tuited States Constitution s
tnke pote and endow with feulty to sue and be sued 0 the courtz of the
Vnited Staies ™)

85 Bap N orthiopstern Ferfiioimg Co. v Hude Park. 15 F. Cas. 394, 304
(OCND KL 1873 (Mo, W336): 2 Kent's Commnentarnss *27R_=2T0 (12th
O W Holmes od 1878). See also United Stofes v. Hodson, WY Wall 384,
07 (1870) fthe United Stgtes deseribed =5 1 body politic) United
Btates v. Mawrice, 2 Brock 98, 108 (CCxxx 1823) { Marchall, C o1y The
United Btates & & government, snd, consequently, a body - paliti and
garporste’) [ndesd  the thought that bodis politie o il corpuarste
ineluded povernments was sufficiently common in 1871 that the draftsmn
of the Revissd United States Stututes removed the phrase from the Die-
tionary Act ope vear lster o avoid the moonyveeics of requrnng w wrids
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“plain meaning” of §1 is that local government bodies were
to be included within the ambit of the persons who could be
sued under § 1 of the Civil Rights Act. Indeed, a Cireut
Judge, writing in 1873 in what is apparently the first reported
ease under £ 1, read the Dictionary Aet in precisely this way
in a ease involving a corporate plaintiffi and a municipal
defendant.™ See Northwestern Fertilizing Co. v. Hyde Park,
18 F. Cas. 393, 304 (CCND 111 1873) (No. 10,336)."

limiting the reach of statutes to private corporations. 1 Revision of the
United Btates Statutes 19 (1R72)

8 The court also relied on “principle,” noting that there was no diseerni-
ble ressom why persons mjured by municipal enrporations shonld not b
able to recover. See 18 F Cas,, at 304,

¢ In corsidering the effect of the Dietionary Aet in Monroe, however,
Justice Douglas, apparently foeusing on the word “mav,” stated: “this
defimition [of person] is merely an allowable, not & mandatory, one.” 365
I7. 8, at 191. A review of the legislative history of the Dictionary Act
ghows thiz conelusion 1o be incorrect,

There is no express reference in the legislative history to the definition of
person, but Senator Trumbull, the Dictionary Aet’s sponsor, discussed the
phrase “words importing the masculine gender may be applied to females,”
which immediately precedes that definition, and stated:

“The onlv object [of the act] is 1o get rid of a great deal of verbosity in
our statufes by providing that when the word ‘he' is used it shall inelude
females s well a5 males[]."  Congressional Globe, 413t Cong. 3d Bess., TTH
iJan. 27, 1871 {emphasis added).

Thus, in Trumbull's view the word “may” meant “shall.”  Such 2 mands
torv use of the extended meanings of the words defined by the Dietionary
Act ie aleo required for it to perionm its inteaded function—to he a guide
to “rules of construction” of Acts of Congress. Bec id., at 775 (Remarks
of Sen. Trumbull). Were the defined words “allowsble, | but] not mands-
oy eonstructions, s Mowroe suggesie, there would be no “rules”™ af all.
Insiead, Congress musi have intended the definitions of the Dictionary Aet
to apply across-the-berd except where the Act by iis tenns called for a
deviation from thie practicc—"[where] the context shows that [defined]
words wene 10 be used in 8 move limited sense " Certainly this is how the
Northwestern Pertilizing court viewed the watter.  Suee there is nothing
in the “context” of §1 of the civil rights hill calling for a restricted
interpretation of the word “persop,” the Luguage of thal sechion should
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This Court has not frequently followed stare decisis with the
punctiliousness argued for by Bill. Nonetheless, assuming
that John Harlan was correct that one seeking to set aside
precedent has a heavy burden to bear, that burden is dis-
rharged here. In mh!iijunhin congidering how mueh weight
Monroe and its pn}g{*n}f::r due, it is ugeful to keep in mind
that no party briefed the munieipal liability issue in Monroe.
Nor, indeed, did anvone brief the issue in City of Kenosha or
Moor. Indeed, petitioners in Moor did not even challenge
Monroe's holding. Sce Brief of Petitioner, Moor v. County
of Alameda, at 9. Therefore, with all humility, I suggest that
the arguments presented by amici here and in Part 11, supra,
are wholly new and go substantially bevond anything so far
presented to the Court.

Moreover, 1 suggest that one ean find ambiguity in the
congressional debates only by attributing to all Members of
Congress, as Bill does. the clearly erroneous beliefs of a few.
If. however, one attributes to Congress an intent to apply the
then recently announeed eonstitutional doetrine of Collector v.
Day. supra, which is the case eited most frequently in the
debates, the debates become very clear. When a correct con-
stitutional theory. under which the Sherman amendment was
unconstitutional, is available and repeatedly referred to in the
debates, T ask what possible justification there can be for
assuming that Congress had some other, erroneous constitu-
tional limit in mind ?

Even if & majority does not agree with me that Monroe
should be overruled outright. certainly the error of our ways
is sufficiently clear that Monroe should not be extended to
cover school boards

The Reconstruetion Congress that passed the Civil Hights
Act of 1871 did vot. of eourse, direetly address the question

prnns faew be construed to inchude “bodies pahity ¥ among the entines that

1.'uLlliI LII‘ {'1.I.L'd.
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whether quasi-municipal bodies such as school boards were
subject. to suit vnder the Aet.  Tndeed. sinee public education
wae in ite rudimentary stages at the tme the Aet was adopted,
romnulservy  school  sttendanee being  virtually  unknown,
Broarn v, Board of Edveation, 347 T, B, 483, 490 [1054), it
would have been most enrprizine had it done =0, Given that
the Thetiorare Aet of 1971, enacted onlvy monthe hefore the
passage of the provision that beeame § 1083, provided that
“in all Aete hereaftor passed . . . the word ‘person’ mav extend
and he annlisd ta bodies nolitic and corporate . . unless the
pantext, ehows that Tthe word was] intended to he n=ed in a
more limited =onee” the only plansible beeiz for eoncluding
that the Conegrese that enacted § 1983 did not envision, and
wonld not have anproved, sehool hoards being =sued under
that provicion is the reason we found the explicit lanzuage
of the Dictionarv Aet rmpersuasive in Monroe, namely the
reiection of the Sherman amendment. With respeet to con-
gressional nower. there s simply no reason to suppose that
the 1871 Congress wonld have thought itself at a greater
disability in aeting to impose obligations on, and reach the
conduet of, quasi-municipal bodies than it was in regulating
the municipalities themselves. Thus the demonstration in
Part 11 that the rejection of the Sherman amendment eannot
he interpreted as evincing a firm congressional decision to
place mumicipalities outside the ambit of § 1983 applies with
at least equal foree to the question whether school boards are
subject to suit under that section.

Nor do our cases compel us to exempt school boards from
suit. Far from it. As we and anyone in this country who
reads the newspapers knows, the situation is precisely the
contrary. We have, after plenary consideration. decided the
merite of well over a score of cases brought under § 1983 in
which the principal defendant was a school board.® In a

w Mliken v. Bradley U & — i19877); Daytoa Board of Educe-
tion v. Brukmas U B {1977y Vorchheimer v School Dhstrat




=

T=1014-=2T2I0 (A
MONELL . NEW YORK CITY DEPT. OF S0CTAL ="RVICTR 19

number of these cases, § 1983, coupled with 28 T 8. C, § 1343,
wae the only alleged hasia of jurisdietion.™  Moreover, the
relief sought against the school boards in these eases has not
heen limited to declaratory and injunetive relief.  In LaFleur's
companion case, Cohen v, Chesterfield County School Board,
414 U. 8 632 (1974). a eage bronght =olely under § 1083, 414
1. &, at 638, the petitioning plaintiff sought an award of
hacknay and attornev's fees agninst the school board az well
as declaratory and injunetive relief.  In pone of these cases
did we even intimate that school boards eould not be sued
because thev are not “persons” within the meaning of that
statute. Indeed, 1 believe that Lewiz eapsuled our under-
standing about the suability of school boards under $ 1983 s
of Philadelphia, 430 U8 708 (1977): East Carrall Porish Scheod Board v
Marshall, 424 U7 2 636 (19761 Milliker v. Bradlew, 418 U 2. T17 1]
Bradlew v Refiop! B ward of the Uity of Richmond, 416 U =2 GU6 (19574) ;
Clepadand Board of Bdu-ation v. FaFleur, 414 U, = 632 (19747 Kensa v
Behoal Disteict No. 1, 413 U2 180 (19730 ; San Antonia Sehond District v
Eodrguez, 411 1. 81 (1973): Swonn v Charlotte-Meeklicnburg B
of Eduration. 402 1. 8.1 19711 : Nortteross v, City of Momphi: Hoa o
af Eduration, 307 T 8 233 (1970 ; Carter v. West Felidoea Parigh
Zrhoal Board. 306 1. 8 298 (1069} : Algander v, Holtwes Counte Board
of Fdueation. 998 17 € 10 (1960}« Kramee v. U nion Fres Schoo! District,
05 11 & 621 (1080 Tinker v. Do Mudnes Tudependent Scfiod Dhistricd
B2 17 R ORZIL (4 1Ga) Mosrror v. Board of Cominisgion rg, 341 17, =, 450
(1968): Roney v, Board of Fdweation, 307 TS 443 (1963 fireen W
Conty School Board of New Kent Counts, 291 U S 430 (1968) : District
of Abingiton T '.'--nil'p v Schempp. 374 U8 204 711w Togr v Roard
L T wpbgosr. A7 17 S Bsf 143D W\ v Mo of il I ii:3
' B BAR (1963 Bush v Orleans Parich School Boaed, 385% U5 R
(1961): Brown v Board of Fdweation, 347 U B, 483 (1954)

(Yereland Board of Education v. LaFlrar, 414 17 8 AT2 636 (1974)
cues v, Sehool Distriet Noo 0, 413 U 2 189 (19730, Appendix, av 4a
ann v. Charlotle-Meckienburg Board of Educebion. W82 1.5 1 (1971}
pienddie, at 3068a; Nertheross v. Oy of Momphis Bogrd of KHducotion,

7T 1T S 2T (19700, Petdon for Certiworan, st 3 T v, Divs Muimes

I

K
5
A
4
!

lependent Schoo! Disbract, 300 17 2 506G, 504 § 1904 ) MeNecae v. Rogrd

of Eduration, 372 U7 8 665 671 ( 19431
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his discussion of the nature of school desegregation suits in

Milliken 1], where he observed :
“Normally, the plaintifis in this type of litigation are
students, parents and supporting organizations who desire
to desegregate a school svstem alleged to be the produet,
in whole or in part, of de jure segregative action by the
public school authorities. The principal defendant is
usually the local board of education or school board.
Oecasionally the state board of eduecation and state offi-
ciale are joined as defendants,”  Milliken v. Bradley, —

U. 8 —, — (1977) (45 U, 8. L. W, 4873, 4880
(June 27. 1977)) (PowkrL, J.. eoncurring) (emphasis
added).

Although we did not expressly address the jurisdictional
question of a school board's amenability to suit under % 1983
in our previous decigsions, too much water has Aowed under the
bridge to consider the issue anvthing but settled. As Chief
Justice Warren said in Brown Shoe Co. v. [United States. 370
17, 8, 204 307 (1962):

“While we are not bound by previous exercises of juris-
dietion in cases in which our power to act was not ques-
tioned by was passed sub silentio . . . neither should we
disregard the implications of an exercise of judicial author-
ity assumed to be proper for over [33] vears.”

Over & century and a half earlier, Chief Justice Marshall ren-

dered a similar admonition. In holding that a eorporation

was capable of bringing suits in federal eourt under the Judi-
ciary Act of 1789, he reasoned:

“Such has been the universal understanding on the sub-

ject. Repeatedly has this court decided causes between

a corporation and au individual without feeling a doubt

respecting its jurisdiction,  Those decisions are not cited

as authority - for they were made without considering this

particular point: but they have much weight, as they

show that this point neither occurred to the bar or the
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bench ;: and that the common understanding of intelligent
men is [that jurisdiction exists].” Bank of the United
States v. Deveaur, 5 Cranch 61, 88 {1809).

Congressional action taken in the wake of our decisions, far
from showing any dissatisfaction with our notion that scheol
boards ecan be sued under § 1983, has presumed that school
boards are subject to suit under the statute and approved that
principle. In 1972, spurred by a finding “that the process of
eliminating or preventing minority group isolation and
improving the quality of edueation for all children often
involves the expenditure of additional funds to which local
educational agencies do not have access” 20 U. 8 C.
£ 1601 () (1970 ed., Supp. V), Congress passed the 1972
Emergeney School Act. Section 643 (a)(1)(A)(i) of that
Act. 20 U7 8. C. §1605 (a)(1)(A)(i) (19T0 ed.. Supp. V),
authorizes the Assistant Secretary

“to make & grant to, or a contract with, a local educational
agency [wlhich is implementing a plan which has been
undertaken pursuant to a final order issued by a court of

the ['nited States . . which requires the desegregation of
minority group segregated ehildren or faculty in the
elementary and secondary schools of such agency. or
otherwise requires the elimination or reduetion of minor-

ity group igolation in such schools.” (Emphasis added. )*

@ A ‘“Yocal educational ageucy” s defined by 20 17 8. C. § 1819 (8) as
“s public board of education or other public authority hegally eonstituted
within & Btate for either adwinistrative coutrol or direction of. puibliz
glomentary or secondary schools m & city, county, township, school, or
oither political subdivision of a Btate, or a federally recogmizad Indian
reservation. or such combinstivn of school districts, or counties as are
recogunised in & Btate s an administroive sgeney for s bl clemestary
or secondary schools. of & combivatisn of loral eduestionn] agencw=: and
mchude any other public instituton or ageney having admigit e cob-
wrol anad divection of a public chmentary or secoudary school and wher
rewpobsibility for the contrd and direction of the sctivities o sich schools
which ase 10 be amsisted under this chapter is vested in an ageney subor-
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Congress thus elearly recognized that school boards were often
parties to foderal school desegregation suits. Since virtually
every federal school desegregation ease brought up until the
time the 1972 Emergency School Aet was passed was brought,
at least in part, under § 1983, it simply eannot be said that the
federal desegregation suits Congress had in mind were not
brought under that provision. In § 718 of the Act, 20 1. 8. C,
§ 1617, Congress gave its explicit approval to the institution
of federal desegregation suits against school boards—presum-
ably under § 1983. That section provides:

“T"'pon the entry of a final order by a court of the
U'nited States against a local education agency . . . for
failure to comply with any provision of this ehapter or
for diserimination on the basis of race, eolor, or national
origin in violation of title VI of the Civil Rights Act of
1964, or the fourteenth amendment to the Constitution
of the United States as they pertain to elementary and
gecondary education. the eourt, in its diseretion, upon a
finding that the proceedings were necessary to bring ahout
compliance, may allow the prevailing party. other than
the United States. & reasonahle attorney’s fee as part of
the costs.” (Emphasis added.)

Two years later. Congress found that “the implementation
of desegregation plans that require extensive student trans-
portation has, in many cases, required local educational agen-
cies to expand [sie] large amounts of funds, thereby depleting
their financial resources . . . . 20 U. 8. C. §1702 (a)(3)
(1970 ed.. Bupp. V). (Emphasis added.) Congress did not
respond by declaring that school boards were not subject to
suit under § 1983 or any other federal statute,” “but simply

dingte 1o such & board or other authoniy, the Assistant SBecretary may
consider such subordipate sgeocy as o locs] educatioual agency for pur-
poae of this chapier.”

¢ Indeed, Congres exprossly reiterated that a cause of action, coguies-
ble in the fedaral courte, exigts for discrimisation i the public school
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[egislated] revised evidentiary standards and remedial priori-
ties to be emploved by the courts in deeciding such cases.”
Brief for National FEdueation Assn. and Lawyers’ Committee
for Civil Rights Under Law, at 15-16.

Congress' most recently legislated in light of the fact that
achiool boards have long been deemed “pesrons” within the
meaning of § 1983 in enacting the Civil Rights Attorney’s
Fees Award Act of 1076, 42 U, 8 C. A, § 1088, That act
allows the award of attornev’s to the prevailing party. other
than the Unitad States. in a number of civil rights actions,
including “any action or procecding to enforee a provisgion of
sections 1081, 1982 1083, 1985, and 1986 of this title [42
1.2 C1..." The SBenate Report on the Act observed:

“[Defendants in these cases are often state or local
bodies or State or locsl officials. In such cases it 19
intended that the attorneys’ fees, like other items of costs,
will be collected either directly from the offieial. in his
official capacity, from funds of his ageney or under his
sontrol. or from the State or local government (whether
or not the ageney or government is named as a party).”

Both the Senate and House Reports cited with approval a
number of cases hrought under £ 1983 in which a gehool hoard

context, 20 17 8 C. 8§ 1703, 1706, 1708, 1710, 1715 The Act assunes
that school boards will usuallv be the defendants in such suita.  For exam-
phe. § 211 of the Act, 20U.8 C § 1710 provides:

The Attnrney Ceneral shall oot instituie 8 eivil under seetion 1706 of
this title Twhich allows for suit by both private parties sd the Atlermey
Genernl to redress discrimination im public edurution] before he—

“{a) gives to the approprate adurationa) agency police of the cyndiiwon

ar conditione which, in hiz judgment congiitute & violation of part [the
prohibitions wgainst diserumination w patdic edusation ].”
Bection 210 of the Aot 20 U. 8. C. §1718, provides for the ternunstion
of eourt ordered busiug “if the eourt finds the delepdant eiducatioaal
agoeney has sotiafied the requincaants of the ifth or fourteenth amendments
o the Constitution, whichever s applicable, and will contnue 10 be in
complisnoe with the requirements thereo! o
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was the primary defendant.”® Congress was thus well aware,
as it was in passing the 1972 Emergeney School Aid Aet and
the Equal Educational Opportunities Act of 1974, that school
boards and other loeal governmental bodies could be. and VEry
often were, sued under § 1983. In passing the Civil Rights
Attorney’s Fees Award Act of 1976, Congress affirmatively
built upon thie principle and displayed its willingness to hold
those bodies liable for monetary as well as declaratory and
injunctive relief.

Just as Congrese’ passage of legislation premised on the
assumption that school hoards are properly the subject of
eivil rights suits. the vast majority of which are brought under
§ 1983, bespeaks its acceptance of that notion, so too does its
persistent refusal to enact legislation limiting the jurisdietion
of the federal courts over school boards. During the heyday
of the furor over busing, both the House and the Senate
refused to adopt hille that would have removed from the fed-
eral courts jurisdietion

“to make any deeision, enter any judgment. or issue any
order requiring any school board to make any change in
the racial composition of the student body at any public
school or in any class at any publie school to which stu-
dents are assigned in conformity with a freedom of choice
system, or requiring anv school board to transport anv
students from public sehool to another publie sehool or

"'11“‘ Bannle HP!MET il el Hl’uﬂ‘fﬂ & ¥ ."_ce hm.-f H(bdfr_l' |_.-_||' fuh- I'_ﬂrlhr r.llf
Richmond, 416 17, & 698 (1974}, for the propogition that under the At
vounsel's fees conld be nwarded pemdente lite. 5. Rep. No. 941011, af 5
The Rerwrt aley cited with approval sversl lower court eases in which
atborney'’s fees were awarded aguinst school boards mw acuions brought
under § 1950 fhid.  The House Beport, in addition to spprovingly citing
Brodiew. H. B. Rep. No. 941585 at 4 we. 6. K. and Northeross v. Menphis
Board of Education, 412 1" 8 427 (19730 id  at 6. 9 obswerved: “Bection
1988 is utitized to challenge official dwserimingtion, such as rcia] sogrega-
ton umpoped by law  Browws v, Boerd of Bduwcation, 347 U 8. 483
(1msd) " Id., at 4
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|
from one place to another place or from one school dis-
trict to another school distriet or denving to any student
the right or privilege of attending any publie school or
elass at anv publie school chosen by the parent of such
student in conformity with a freedom of choice svstem, or
requiring any sehool board to close any school and trans-
fer the students from the elozed sehool te any other
'E::"hnﬁ] for l‘_'m TS of altering the Tﬂ:'i.ﬂ.? !‘iJlT1|¥(Hil-iﬂT1
of the student body at anv publie school, or precluding
anv grhool board from earrving into effect anyv provision
of any contrart hetween it and anvy memher of the farmlty
of anv public school it operates speeifving the public
srhool where the member of the faculty is to perform his
or her duties nnder the contract.” S 179, 93d Cong.. 1st
Qeea . £1907 (1073 W, R, 150 02 Cong.. st Sess,
£ 1207 11971 (emnhasis added ).

Other bills |!f“"‘ﬁ!'|ll'l‘| either Hr!l‘l]r]e'h‘h' to remnove the federal
pourts from the school desegregation controversy, 8. 287, %34
Cong.. 1et Sess. (19730 or to limit the ability of federal eourts
to subiect school boards to remedial orders in desegregation
cases. S, 619, 93d Cong.. 1st Ses=a (1973): 8. 179, 934 Cong.,
Iet Be=s.. £92(g) (1973): H. L. 13534, 920 Cong.. 2 Sess,
£ 2022 (1072, have similarly failed

Tn sum. sunnort for the provosgition that zehool boards are
not “persong” subject to suit under § 1983 eannot be found in
the ronrressional understanding at the time § 1983 was nasza |
our subsequent construction of that provision, or the congres-
gsional regponse to our deeisions.  To the contrar pach of
these ronsiderations compels precisely the opnosite conelusion
The onlv possible justification for holding that = hool hoards
cannot be sued under § 1983 i= a dezire for some modicum of
consisteney with Morroe's holding barring § 1983 suits direetly
aguinst wunicipalities Yet such an outeome stretches stare
decisis bevond its breaking point by extending a clearly
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erromeous decision at the priee. as John =aid at Conference, of
making ourselves “look like fools.”

v

The following practical consequences flow from the preced-
ing examination amd analveiz of § 1983, Quasi-muniecipal
hodies euch as school hoards at the verv least, and, ideally,
municipalities themselves az well, mayv be sued direetly under
£ 1083 for hoth monetary and injunetive relief when the
municinality  or ounssi-munieinal bodvy bears a  significant
degree of responsibility for a constitutional deprivation. The
most elear-rut cases are those in which the uneonstitutional
action is taken pursuant to a municipal ordinance or regula-
tion. Beeause unwritten practices and predilections may, by
foree of time and eonsistent application. erystalize into official
poliey. these too may provide a basis for direct =uit against
municipal and quasi-munieipal bodies. See Adickes v. 8. H.
Kress o Co,, 308 17, 8. 144, 167-169 (1970)

The cornerstone of this approach is that & municipal or
anasi-municingl hodv mav be direetly sued under § 1983 for
any relief necessarv to redress a eonstitutional deprivation
when it bears some blame or fault for the constitutional

infrincement *®  Converselv. where the bodv bears no signifi-

e In Rizzo v. Guode, 423 U B, 362 {1976), we pecognized that fault is
. erucial fartor i determining whether relief may
iig alleped participation w o constitutions] tort. Distinguishing the relief

i a@aiist a party tar
approved by the lower court= w the ease at b Tromm Uhat saomet oied by
thiz Court in school desgregation cases such ws Swann v, Charlotls
W ackionburg Board of Education. 802 U & 1 (1971), and Brows v. Board
of Edu-ation. 347 U, 8 453 (1954), Justice Hemxguist explained

‘Hesmpondents wnore o critical Factuzsd distineton  betwesn Thor
cose abd the desegregution cases divided by this Court. In the latter
segragulion mposed by law had been unpletmeuied by stabe a
varving periods of time, whereas w e matant cose th [hstrict Court

found that the respongble aotborties bad | vved mio
o sy constiiutiosal

b tive pralt W

depriving aoy memmbers of the 1o resjaiident clisses
righis.  Those agunst whoin uuctive relel wiis lirted o rnss such
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cant responsihility for the harm suffered by a § 1983 plaintiff.
it. hould not he viearionsly liable to evit under the doctrine
of respondeat superior: for sneh liability without fault is
precicely analogous to the liability imposed by the Sherman
amendment, which the 1871 Congress refused to impose. This
Covrt reeognized as much in Moor. where we observed that
“Congress did vot intend. as a matter of federal lav. to
imnose viearions liability on municinalities for violations of
fodoral eivil rights by their emnlovees” 411 17, S, at 710
n. 27 (emphagis in original).™

s Sienm and Brows were pot adminiztearoms and schonl oo rd members
who had in their emplov o smmll number of individuals, which lstter an
their owm deprived hlack students of their constintional Fchts to o unitary
grhioal svstem.  Thev were administeators and sehool hoard member: who
wrere found by their owm conduet in the administeation of the sehonl svs-
tem to heve denied those night=, Here, the District Court found that
none of the petitioners had deprived the respondert elasses of anv
richts sssipad wnder the Cosstitntion, 423 17 2 at 37T (emnbhasiz m
orinal)
Hid the Mavor and Police Commassioner of Philadelnhin been psponsible
for the eonstitutionn]l deprivation:, as were the school hoards in Seonn
and Browm, appropriste relief coubd have ordered aguierst them

For porpeses of a defend - nt’s amenshility to suit, this approach treats
all constitntional vielstions perpet eated by g manicipal or quasi-munivipal
bodv, copatent). without regurd to the tvpe of rehefl that = sourht to
redress them. Bill. on the other hand would permit suits aminst
munizipal afficials in thewr officia]l eapacity where the reliefl requested is
mpunstive onlv, and would bar such suts only where monetary reliel 8
sought  This approach would resurrect precisely the tvpe of inconsi=tency
we condemnod in Kenosha

“h‘ll‘iﬂ k‘nl'r"r LR A g B l‘f_l":flbl‘".i'!r u]lh the Lk b have '5!:11:! found the
doctrine of reapondest superior wappliceble to 2 § 1983 action.  See Note,
Developments in the Law—Section 1958 and Federslizm, 90 Harv. L
Rev. 1188, 1207 (1977): Levin, The Section 1983 Mugicinal Tevnunity
Diocirine, 856 Geo. L. J. 14588, 15331554 (1877). As the Sevenih Cireupt
recenilly with vespect 1o monetary relied

“We are nod aware of anv decimon which helds s local government
ety hable W money damages for the copstitgtional deprivations comm-
mitded by we ageots, indepeadeptly of any officisd pohey.  The prnaple of
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Thus, municipal and quasi-municipal entities, like govern-
mental offieiale, must bear responsibility for their unconstitu-
tional acts. Where injunetive relief ie sought. the effect of
ihis doetrine on extant law will be negligible.  Virtually all
decigions sinee Moor have read that case. in effect, simply as
announcirg a rule of pleading that prohibits the issuance of
injunetive relief dircetly against a municipality, and have
permitted anv injunetive relief necessary to remedy a con-
stitutional violation to i=sue against the governmental official
responsible for formulating or implementing the uneonstitu-
tional sct or poliev. Where monetary damages are sought
against & munieipal body under § 1983 to redress a constitu-
tional violation. however., the matter i= a bit more
eomplicated,

Under ecases such as Wood v, Strickland. 420 U, 8 308

1975y and Sehener v. Rhodes, 416 U, 5. 232 | 1974}, manyv
governmental officiales are antitled to a oualified goodl-faith
sinmunite. which is, in effect. a defeuse. At first blush. there
would annear to he little reason to hold munieipal and quasi-
municinal hodies. as surh to a higher stanidard for safeguard-
ing eonstitutional rights than the standard the officials who
comuries those bodies and formulate their policies are held to.
This initial impression s buttressed by the fact that the
common lew generally afforded municipal hodies immunity in
the nerformance of their “governmental” funetions ™ coupled
with the annroach we have consistently taken in letermining
whether snd to what extent a given defendant s entitled to
immnnity in & § 1983 artion -—-namely “y eonstdered inouiry
into the immunity historically aceorded the relevant official

atb oo lew and the interests behind it.” f"-‘-‘nrt Fh f“m-' t-

reapondeal saperaor has ot boes 14 el t 1495 [t el b0 Wt
b moted that the opguoriamiy b vbe 1 b moneipal bodns wos Tuare

such bosbies weres byt

clussd by the slatubory  nterpreiuatun than
v & 18R Dabdlity " M Donald v, Stade of MMinoa, 557 F.oAd St 64
(AT 1977

See 185 V. MeQualhn, Musieipal Cerporabon § i ad e, DM )
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man 424 17, 2400421 (1976). However. for two reasons 1
helieve that it is both unwise and unwarranted, at this point,
to announee a flat rule that municipal and quasi-municipal
hodies are entitled to preciselv the same type of immunity
afforded governmental officiale under Wood and Schener.
Firet, the common law of munieipal immunity “[flor well
aver a eentury . . . has heen eubiected to vigorous critieism.”
W Prosser. Handbook of the Law of Torts 084 (4th ed. 1071).
As a ronsequence, there has been “a minor avalanche of drei-
giome  repudiating munieinal  immunity” that portends  “a
radical change in the law. Id. at 085 Seeond. the poliev
conciderations that underlie the doctrine of municipal im-
munity differ significantly  from the coneerns we identified
as the souree of the qualified good-faith immunity recognized
in Reheuer. Neither of those coneerns—"“(1) the injustice,
particularly in the ahsence of bad faith. of subjecting to lia-
hilitv an officer who is required. by the legal ohligations of his
position, to exercise diseretion: Tor] (2) the danger that the
threat of such liability would deter his willingness tn execute
hiz office with the decisiveness and the judgment reanired hy
the publie good™ *-—seems particularly poignant where the
g 1083 defendant 1= a municipal or auasi-munieipal body.
With respect to the first cotcern. it eould he argued that. far
from being unjust. it 1= quite fair to saddle a governmental
entity that has harmed an individual with the responsibility for
reetifving that harm; for this srreade the cost of the uneon-
stitutional action AMONE the members of the nolity—those
who reap the benefits of the municipa! bodv's actious and who
are ultimately responsib:le for them.® With respect to the
second copcern. “the risk that innosing lability unoualified
by an inmnunity or good-faith defense upon municipalities
o Sehoner v. Khodes, 416 17 2 Qe L) 1HT4)

o Bee Note, Dumage Reowdies Aganst Vnmdeipo s fo
Vielateons, 89 Hnwe L. Hes 0F? OG-t (1970 Note Viearimis Linkility

Under Section 1983, ¢ Ind. L Reyv 500, 515 (1972)
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would deter their officials from conscientiously executing their
publie duties serms mueh more attenuated than the risk
attendant to imposing sneh liability npon the officials them-
alves” Note, Damaee Remedies Against Municipalities for
Constitutional Vielations. 89 Harv. L. Rev. 922, 957 (1976)
(a journal whose wisdom Bill apparently recognizes). Indeed,
it might even he that the imposition of liability direetly on

ernmental hodies could have a beneficial pffect on per-

Fov
n ineentive

formanee by providing responsible officials with a

to correct ahises,
iven thess eonsiderations, the most ndicions course 8
t the lower eourts to grapple with the question

clearly to permi
1 quasi-municipal

of the nature of the immumity munieipal an
hodies are entitled to when sued for monetary relief under
£ 1083. O Bivens v. Six Unknown Federal Narcotics Agents,
4Nz 17, & 380 307308 {19713, Onlv after the =suve haa
received snfficient ventilation and percolation in the 1

courts will

OWer

it he meet for our eonsideration.

APPENDIX

As proposed, the Sherman amendment was as follows:
“That if any house. tenement, cabin. shop. building,
barn, or granary shall be anlawfully or feloniously demul-
burned. or destroy ed, wholly or

ighed, pulled down
otously aviid tumultucusly assem-

part, by auoy persons ri
bled together: or if any persol shall unlawfully and with
force and vielence be whipped, seourged woinded, or
killed by any persons riotously and tumultuously assem-
{ if such offense was conuuitted to

.LII.!;'I.JI l-UF"t'll.'ll'|. EEAIY
deprive any pwrsul
the Constitution and laws of thie

deter him or puuish hun for exercisi
wl Illl\'lh-'ul“-i"l.l”-'-

thabitants of the couuty, caty, ul
wes shall be come-

of any right conferred upon i by
Vnited States, or W
¢ such right, ur by
reasol of his reee, color, liton of servitude
W every such ecase the 1
parish i which any of the said uifer
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mitted hall be liable to pay full ecompen=ation to the
person or pereons damnified by such offense if living. or to
hie widow or legal representative if dead: and such com-
pensation may be recovered by such person or his repre-
sentative by a snit in anv court of the United States of
competent jurisdiction in the distriet in which the offense
was committed, to be in the name of the person injured,
or his legal representative, and agninst said eonnty, eity,
or parich. And exeention mav he issued on a jndement
rendered in such =uit and mav be levied unon anv prop-
erty, real or personal. of anv person in said eounty, eity,
or parish, and the said county. eity, or parish mav recover
the full amount of sueh judgment. costs, and interest,
from anv person or persons engaged as principle or
accessory in such riot in an action in any court of com-
petent jurisdietion.” Globe, at 663,

The complete text of the conference substitute for the
Sherman amendment is:

“That if any house, tenement, eabin. shop. building,
barn. or granary shall be unlawfully or feloniously demol-
ished. pulled down. burned, or destroyed. wholly or in
part. by anv persons riotouslv and tumnultuously assem-
bled together: or if any person shall unlawfully and with
foree and violence be whipped. scourged, wounded. or
killed by anv persons riotously and tumultuously assem-
bled together, with intent to deprive any person of any
right conferred upon him by the Constitution and laws of
ihe United States. or to deter him or punish him for
exereising such right. or by reason of his raece eolor, or
previous conditions of servitude, in every such ease the
county. eity, or parish in which any of the said offcnses
ghall be committed shall be liable to pay full compensa-
tion to the person or persons dunnified by such offense. if
living, or to his widow or legal representative if dead : and

such compensation may be recovered in an action on the
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ease by such person or his representative in anv eourt of
the Tnited States of competent jurisdiction in the distriet
in whirh the offense was committed, such action to be in
the name of the person injured. or his legal representative,
and against said county, city. or parish; and in which
action anv of the parties committing sueh acts may be
ioined as defendants.  And any payment of anv judg-
ment, or part thereof unsatisfied, recovered by the plain-
{iff in such action, mav. if not satisfied by the individual
defendant therein within two months next after the
recovery of such judgment upon execution duly jasued
against such individual defendant in auch judgment. and
returned unsatisfied. in whole or in part. be enforced
arainst such eounty, eitv, or parish, by execution attach-
ment. mandamus, garnishment. or any other proeeeding
in aid of execution or applieable to the enforcement of
judgments against municipal eorporations; and such judg-
ment shall be a lien as well upon all moneys in the
treasury of such county. city, or parish. as upon the other
property thereof. And the court in any guch action may
on motion cause additional parties to be made therein
prior to issue joined, to the end that justice may be done.
And the said county, city, or parish may recover the
full amount of sueh judgment, by it paid, with costs and
interest, from any person or persons engaged as principal
or accessory in such riot, in an action In any court of
competent jurisdiction And such eounty, eity, or parish,
so paying, shall also be subrogated to all the plai uff's
rights under such judgment.” Globe. at 752
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