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Meg. Justice PowEgLL, concurring.

I join the opinion of the Court, and add these additional
views,

Few cases in the history of the Court have been eited more
frequently than Monroe v. Pape, 365 U. 8. 167 (1961), de-
cided less than two decades ago. Focusing new light on 42
. 8. C. 1983, that decision widened access to the federal
eourts and permitted expansive interpretations of the reach of
the 1871 measure. But Monroe exempled local governments
from liability at the same time it opened wide the courthouse
door to suits against officers and employees of those entities—
even when they act pursuant to express authorization. The
oddness of this result, and the weakness of the historical
evidence relied on by the Monroe Court in support of it, are
well demonstrated by the Court’s opinion today. Yet the
gravity of overruling a part of so important a decision prompts
me to write,

|

In addressing a complaint alleging unconstitutional police
conduct that probably was unauthorized and actionable under
state law ! the Monroe Court treated the 42d Congress' re-

! The gravamen of the complant Vonroe was that Chieago police
officers wrting “under color of! state law had conducted o warrantless,

) ; ) e .
early morning rawd and ranzackiog ol oo privite fwonme, Although at
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jection of the Sherman Amendment as conclusive evidence
of an intention to immunize local governments from all lia-
bility under the statute for constitutional injury. That read-
ing, in light of today’s thorough canvass of the legislative
history, clearly “misapprehended the meaning of the con-
trolling provision,” Monroe, supra, at 192 (Harlan, J.. con-
curring). In this case, involving formal, written policies of
the Department of Social Services and the Board of Educa-
tion of the City of XNew York that are alleged to conflict
with the eommand of the Due Process Clause, ef. Cleveland
Board of Eduecation v. LaFleur, 414 U. 5, 632 (1074), the
Court decides “not to reject [wisdom] merely because it comes
too late.” Henslee v. Enion Planters Bank, 355 U. & 595, 600
(1949) (Frankfurter, J., dissenting).

As the Court demonstrates, the Sherman Amendment pre-
sented an extreme example of “riot act” legislation that sought
to impose viearious liability on government subdivisions for
the consequences of private lawlessness.  As such, it implicated
coneerns that are of marginal pertinence to the operative
prineiple of 1 of the 1871 legislation—now § 1983—that
“Te]very person’™ acting “under color of " state law may be held
hable for afirmative conduect that “subjects, or causes to be
subjected, any person to the deprivation of any” federal
eonstitutional or statutory right.  Of the many reasons for the
least one of the allegations in the complont conld have been eonstroed
to charge a custom or usage of the Police Department of the City of
Chicago that did not viclste state law, see 365 U 8., at 258250 (Frank-
furter, J., dissenting in purth, and there i o hint of such a theory in
petitioners’ brief. O, T, 1960, No. 39, pp. 41-42, that feature of the case
was not lughlighted i this Court. The dispute that divided the Court
was over whether o complaint alleging police misconduet 0 vielation of
state law. for which =tate judicis] remedies were avatlable, stated o § 18953
claim i Dight of the statatory requirement that the conduet working
myury Le “under color of 7 state law, Compare 305 U0 8, at 1T2-153
(oprnion of the Cowrt), aoad dd., ar 195202 (Harlan, J., concurring),
with e , at 202-259 (Frankfurter, J., dissenting in part)
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defeat of the Sherman proposal, none supports Monroe's
observation that the 42d Congress was fundamentally “antag-
onistie.” 365 1. 8., at 191, to the proposition that government
entities and natural pergons alike should be held accountable
for the consequences of conduet directly working a constitu-
tional violation. Opponents in the Senate appear to have
been troubled primarily by the proposal's unprecedented lien
provision, which would have exposed even property held for
publie purposes to the demands of § 1983 judgment lienors.
Opinion of the Court, ante, at 14 n. 30. The opposition in the
House of Representatives focused largely on the Sherman
Amendment’s attempt to impose a peacekeeping obligation on
munieipalities when the Constitution itself imposed no such
affirmative duty and when many municipalities were not even
empowerad under state law to maintain police forces.  Ante,
at 20-22°¢

The Court correctly rejects a view of the legislative history
that would produce the anomalous result of immunizing loeal
government units from monetary liability for action directly
causing a constitutional deprivation, even though such actions
may be fully consistent with, and thus not remediable under,
state law., No econduet of government eomes more clearly
within the “under color of " state law language of § 1983, It
is most unlikely that Congress intended publie officials acting
under the command or the specific authorization of the gov-

2If e the view of Howse opponents, such as Representutives Polamnd,
Burchard, and Willard, see opinion of the Court, ante, at 20-21, 2 munici-
pality obligated by state law to keep the peace could be held lable for a
failure 1o provide egual protection against private vielenee, it seems im-
probable that they would have opposed imposition of lability on s
municipality for the affirmative mnplementation of policies promul gated
within its proper sphere of operution under state low.  Such liability 12
premised not on  falure 1o take alfinuative action in an area outside the
comtemplation of the atate-law clhuarter—the =ort of ||.|.|.-'.||r_'\- thatr would
have been imposed by the Sheriasn Aniendiment—but on the cotsegiences
of aetivities wetually undertaken within the scope of the powers conferred

Toslafer R
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ernment employer to be erclusively liable for resulting con-
stitutional mjury.”

As elaborated in Part IT of today’s opinion, the rejection
of the Sherman Amendment can best be understood not as
evidence of Congress’ acceptance of a rule of absolute municipal
immunity. but as a limitation of the statutory ambit to actual
wrongdoers, i. e., a rejection of respondeat superior or any
other prineiple of viearious liability. Thus, it has been clear
that a public official may be held liable in damages when his
actions are found to violate a constitutional right and there is
no qualified inmunity, see Wood v. Strickland, 420 U. 5. 208
(1973): Procunier v. Navarette, No. 76-446, — U. 8. —
(1978). Today the Court recognizes that this principle also
applies to a loeal government when implementation of its
official policies or established customs inflicts the constitu-
tional injury,

11

This Court traditionally has been hesitant to overrule prior
constructions of statutes or interpretations of common-law
rules. “Stare decisiz is usually the wise policy,” Burnet v.
Coronado Oil & Gas Co., 285 U. 8. 393, 406 (1932) ( Brandeis,
J.. dissenting). but this ecautionary principle must give way
to cowitervailing eonsiderations in appropriate circumstances.!

i The view token today is consistemt with the understanding of the
420 Copgrese that unless the context revealad o more mited definition,
‘the word ‘person’ may extend and be applied 1w bodies politie and cor-
pOTis oM Aet of Feb, 25, 1871, ob, 71, 82, 16 Star, 4310 Tt alse
secords with the interpretation given the same word when it was used by
Senator Sherman n the antiteu=r legislation of 180 Basgprime D narme.
See Lafageite o Lowsiawa Power & Light Cu, o, The=slid — 1. 5, =—
(IETRY iplurality opamot) (Chattonooga Fouwndey v, Affaeda, 2065 . 3
SO0 3 (Ju06 ) of. Plzer, Tl v CGrorernment of Tnefia, Mo, Th—r44, -

", & (1958

' See e, g Condinentad TV, fue. v GTE sylewia fee, £33 TL 8, 36

(19771 Machists v, Wisconsin Emp. el Conon., 427 U3, 132 (1950)

Braden v. 30th Judicigl Cirewit Cowrt of Ky, 410 U 3 464 (1973);5
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I coneur in the Court’s view that this is not a case where we
should “place on the shoulders of Congress the burden of the
Court's own error.” Giroward v, United Stotes, 328 T, 8. 61,
T (1946,

Nor i= this the usual case in which the Court i asked to
overrule a precedent.  Here econsiderations of stare decisis cut
in both directions.  On the one hand. we have a series of
rulings that municipalities and counties are not “persons” for
purpeses of § 1983, Un the other hand, many deeisions of
thi= Court have been premised on the amenability of school
boards aned similar entities to § 1983 suits,

In Monroe and ite progeny. we have answered a guestion
that was never actually briefed or argued in this Court—
whether a municipality is liable in damages for injuries that
are the direct result of its official policies.  “The theory of the
complaint |in Mowroe was| that under the circumstances
[t|here alleged the City [wasg]| liable for the acts of its poliee
officers, by virtue of respondent superior.”  Brief for Petition-
ers, (0, T, 1960, No. 39, p. 217 Respondents answered that
adoption of petitioners’ position would expose “Chicago and
every other municipality in the United States . . . to Civil
Rights liahility through no action of its own and based on

Ciriffier v, Beeclenedge, 403 U, S0 S8 (1071): Bopge Moeket v Retad
Corks [ wion, 305 U0 S 255 (19700 Bueeet v, Coronaele (6 & Gas Cu,
AR5 (7, =, 305, JG=407 p. 1 (1932  Bramdeis, J., dissontime).

S The Disteier Conrt in dMoneoe ouled in the mumepaliny’s favor, stat-
ing: eiee the linbility of the Ciy of Chicago i D] ome thes ot rine
of respoadval supecior, and sinee T o slready held that the eomplaing
fnils 1o =tate o clam for eelief against the seent= of the ey, thieres 1= 1
clamm Tor reliuel aaniin=t the ety d=elf,” Ieward, (v, "1, DU, o S, I 30
The Conrt of Appeal: affirmed for the sope reason, 272 F 2l 5=
(AT 1)

Petitioners i ihis Conrt also offiered an alternative argument that the

city of Chieage was o “person” for porpesc= of § 153, Briel for Peti-
toner=, €, 7 1960, No. 39, po 25, but the wndedyving theory of penniek il

bty remgined one of respondeat s,
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artion contrary to its own ordinances and the laws of the state
it is a part of |sic].”” Brief for Respondents, supra, p. 26.
Thus the ground of decigion in Monroe was not advanced by
sither party and was broader than necessary to resolve the
contentions made in that case”

Similarly, in Moeor v. County of Alameda, 411 U, 8. 603
(1973). petitioners asserted that “the County was vieariously
liable for the acts of ite deputies and sheriff,” id., at 696, under

@ The doerine of stare decizie advaness two important values of o ra-
fional svstem of law: (i) the certainty of legal prineiples and (i) the
wisdom of the eomservative vision, that existing rules should be presumed
ptinnal and not subjeet 1o medifieation “at any time o new thought scems
appealine.” dissenting opimon of N Justiee RERsquist, post, ot 52 ef.
(v, Holmes, The Common Law 36 (1ss1). Bot, a the zame time, the law
bos recogniaed the necessity of change, lest rules “simply persi=t
from Blind imitaiion of the past.” Holmes, The Path of the Law, 10
Harv, L. Mov. 457, 460 (1897). Anv overruling of prior preeedent,
whether of 2 constitntional decision or otherwise, disserves 1o sme exrent
e value of eertainty,  Bue 1 think we owe somewhat less deferenee to o
devision that was rendered without benefit of o full airing of all the rele-
vami eonsiderations,  That is the premise of the canon of nferpretation
that Lopgoame in o decl=on not necessary to thie holding may be arcorded
lowe weight in subseguent cases. T oalso would recognize the fact that
andil this ese the Court has not had to contront sgquarely the conseouences
of holdine & 19%3 inapplicable to official munieipal puolicies,

OF conrse, the mere faet that an issue waz not argued or bricfed does
not undermine the precedential foree of o considered holding.  Marbury
v, Madisor, 1 Cranel 137 (150650, eated T o dissent, post, ol 3, 13 4 cise
e opuint, B orhe Court’s recogoition of its power o invaliclure legisla-
ot mot in eonformity with congtinmional command wis essential to s
ielement in Marburey.  And an nomerons subseguent oeeasions, the Uourt
L= been required 1o apply the fall breadth of the Marbury holding,  In
Momve, on e wther hand, the Court's ratiomale was broader thaine neces-
wirv to el the contentions of the porties and 1o deeide e ease mea
privcipled manner,  “The agiage m Mot cannt he disnnssed o= dicta,
it we may ke account of the faet that the Court <imply was not con-
fronted with the muplientions of lolding § 1955 mapplicable o offieial
momienal policies. L0 1= an apprecsstion of those plicatiens thiat L

pronnpted iy 's resexami o of  the legislative hi=tory of the Isdl
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42 17 5. C.§ 1988, In rejecting this viearious-liability claim,
id., at 710, and n. 27, we reaffirmed Monroe's reading of the
statute, but there was no challenge in that case to “the holding
m Monroe concerning the status under § 1983 of public entities
such as the County.” id., at 700; Brief for Petitioners, Q. T.
1972, No. 72-10. p. 9.

Only in City of Kenosha v. Bruno, 412 U, 8. 507 (1973),
did the Court confront a § 1983 elaim based on conduet that
was both authorized under state law and the direet eause of
the elaimed constitutional injury. In Kenosha, however, we
raised the issue of the City's amenability to suit under § 1983
on our own initiative,’

This line of cases—from MWonroe to Kenosha—is diffieult
to reconcile on a prineipled basis with a parallel series of cases
in which the Court has assumed sub silentio that some local
government entitiez could be sued under § 1983, If now, after
full consideration of the question. we continued to adhere to
Monroe, grave doubt would be east upon the Court's exercise
of £ 1983 jurisdiction over school boards.  See opinion of the
Court, ante, at 3 n. 5. Sinee “the prineiple of blanket immu-
nity established in Monroe cannot be eabined short of school
boards,” ante, at 36, the conflict is squarely presented.
Although there was an independent basis of jurisdiction in
many of the school boanl eases beeause of the inclusion of
individual publie officials as nominal parties. the opinions of
this Court make explieit referenee to the school board party,
particularly in discussions of the relief to be awarded, see,
e. g, Green v, County School Board, 391 U, 3, 430, 437-439,
441442 (1968} Milliken v, Bradley, 433 U, 3. 267, 202-2093

"o Aldiuger vo Hewaed, 327 T 201 (1976}, we reabfirmed Woweoe,
b petitioner did not conte=t the propoztion that connties were exeluded
from the reach of § 1953 ander Monreee, wdoat 16, and the question before
ws cotwerigsd the scopee of ;:1-.':c|--||f--:|.|r|j\.' jurisdicrion with respert o i
state-law elaim.  Sunilarly, the partics in Mt Healthy City Board of Ed. v,
Dhagle, 420 17, 85, 204 (1977, did vot =evck o re-exsoninestion of our ruling

i M
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(1977 (PoweL, J. concurring i the judgment).  And, as
the Court points out, ante, at 36-39. Congress has focuserd
specifically on this Court’s school board decisions in zeveral
statutes. Thus the exercize of ¥ 1983 jurisdietion over school
boards. while perhaps not premised on considered holdings, has
been Tongstanding.  Tndeed, it predated Monroe.,

Fven if one attempts to explain away the school board
decisions as involving snits which “may be maintained against
hoard members in their official capacities for injunetive relief
under either £ 1983 or Ex parte Young, 200 U. 8, 123 (1908),™
dissenting opinion of Mg, Justice Reryouist, post, at 3—4
h. 2. some difficulty remains in rationalizing the relevant body
of precedents, At least two of the sehool board cases involved
claims for monetary relief. Cohen v. Chesterfield County
School Roard, 326 F. Supp. 11539, 1161 (ED Va. 1971), rev'd,
474 F. 2 395 (CA4 1973), rev'd, 414 U, S, 632 (1974 Vi Tinker
v. Des Moines School Dist., 393 U, 8. 503. 504 (1960). See
also Viendis v, Kline, 412 U 8. 441, 445 ( 1973). Although the
point was not squarely presented in this Court. these clajms
for damages could not have been maintained in official-
capacity suits if the government entity were not itself suable.
Cf. Edelman v. Jordan, 415 U. 8. 651 (1974).* Moreover, the
rationale of Kenosha would have to be disturbed, to avoid
closing all avenues under § 1983 to injunctive relief against
constitutional violations by loeal government. The Court of
Appeals in this case suggested that we import, by analogy, the
Eleventh Amendment fietion of Ex parte Youny into § 1983,
332 F. 2d 259, 264-266 (CA2 1976). That approach. however.
would ereate tension with Kenosha beeause it would require “a
bifurcated application™ of “the generic word ‘person’ in § 1983"

*To the extent that the complaints in those cuses asserted eluims
aguin=t the mdividual defendawts in their personal eapueity, g2 well us
official capacity, the Court would have had authority to award the relief
tequested. . There 1= no suggestion i the opinions, however, that the
pPraclices at issue were an thing other than offivial, duly auchorized Jrolicies,
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to public officials “depending on the nature of the relief sought
against them.” 412 U, 8., at 513. A public official sued in
his official capaeity for earrving out official policy would be a
“person’” for purposes of injunetive relief, but a non-*person™
in an action for damages. The Court's holding avoids this
difficulty. See ante, at 30 n. 55.

Finally. if we continued to adhere to a rule of absolute
munieipal immunity under § 1983, we could not long avoid the
question whether “we should. by analogy to our deeision in
Bivens v. Sir Unknown Fed. Narcotics Agents, 403 U. 8. 388
(1971}, imply a cause of action directly from the Fourteenth
Amendment which would not be subject to the limitations
contained in § 1983 . . .." Mt. Healthy City Board of Ed. v.
Doyle, 420 U, 8. 274, 278 (1977). One aspect of that inquiry
would be whether there are any “special factors counselling
hesitation in the absence of affirmative action by Congress,”
Bivens, supra, at 398, such as an ‘“explicit congressional
declaration that persons injured by a [municipality | may not
recover money damages . . . . but must instead be remitted
to another remedy, equally effective in the view of Congress,”
id., at 397. In light of the Court’s persuasive re-examination in
today's deeision of the 1871 debates, 1 would have difficulty
inferring from § 1983 “an explicit congressional declaration™
against municipal liability for the implementation of official
policies in violation of the Constitution. Rather than consti-
tutionalize a cause of action against loeal government that
Congress intended to ereate in 1871, the better course is to
confess error and set the record straight, as the Court does
today."

v Mi. Justice REENqUIsT: dissent makes a strong argument that
“Ialinee Monroe, municipalities have had the right to expeet that they
would not be liuble retroactively for their officers’ failure to predict this
Court’s recognition of new constitutional nghts” Pest, at 4 But it
ressonably may be sssumed that most municipalities already indemnify
offivials sued for conduet within the scope of their authority, a policy that
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