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Mg, JusTice PowgLL, concurring.,

I join the opinion of the Court, and add these additional
VIEWS,

Few cases in the history of the Court have been cited more
frequently than Monree v. Pape, 365 U. 8. 167 (1961), de-
cided less than two deeades ago. Foeusing new light on 42
U. 8 C. § 1983, that decigion widened aceess to the federal
ecourts and permitted expansive interpretations of the reach of
the 1871 measure. But Monroe exempted local governments
from lability at the zame time it opened wide the courthouse
door to suits against officers and employees of those entities
even when they aet pursuant to express authorization. The
oddness of this result, and the weakness of the historieal
evidenee relied on by the Monroe Court in support of it, are
well demonstrated '!-._1, the Court's opinion today. Yet the
gravity of overruling a part of 20 important a decision prompts
me to write

I

In addressing a complaint alleging unconstitutional police

conduct that probably was unauthorized and actionable under
gtate law,.! the Monroe Court treated the 42d Congress' re-

! The gravamen of the complaint in Monroe waz that Chicago police
officers acting “under lor of state law had conducted a warrantless,

cady morming rawd and ransacking of privati home, Although at
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Jection of the Sherman Amendment as conelusive evidenee
of an intention to immunize loeal povernments from all lia-
bility under the statute for constitutional injury. That read-
g, in light of today’s thorough eanvass of the legislative
history, clearly “misapprehended the meaning of the eon-
trolling provision,” Monroe, supra, at 192 (Harlan, J.. con-
curring). In this ease, involving formal, written policies of
the Department of Social Services and the Board of Eduea-
tion of the City of New York that are alleged to conflict
with the command of the Due Process (Clause. ef. Cleveland
Board of Education v, LaFleur, 414 U. 5. 632 (1974), the
Court decides “not to n-im-r W i:-4|:||||| merely because it comes
too late.” Henslee v. Union Planters Bank, 335 17, 8. 595. 600
(1949) (Frankfurter, J.. dissenting).

As the Court demonstrates, the Sherman Amendment pre-
sented an extreme example of “riot act” legislation that sought
Lo i||||"U'!~'1l viearious ]i.‘:]s|||t_‘-' on government subdivizions for
the consequences of private lawlessness.  As such, it implicated
concerns that are of marginal pertinence to the operative
principle of &1 of the 15871 legislation—now § 1983—that
“le]very person’” acting “under color of " state law may be held
hable for affirmative eonduet that “subjects, or causes to be
subjected. any person to the deprivation of any” federal
constitutional or statutory right.  Of the many reasons for the

least one of the allegations m the complaimt eould have been construed
to charpe a rustom or nEae f the Poliee ||-5||I"1||-'.I ol I|- Citv of
Chicago that did not violate state law, =ee 365 U, 8 at 258-250 (Frank-
furter, J., dissenting m part), and there = a hint of such a theorv in
petitioners” bref, O, T, 1, No. 39, pp, 41=42, that feature of the case
was not highhghted m this Court The dispute that divided the Court
wis over whether a complaimnt lesrinie i"l" m=cord in violatwon of
state law, for which state judicial remedns= were avalable, stated & 1953
laim im bght of the statwtory reguirement that the condoet working
ey b under color o SELL W Compare 365 U, 8, at 172-153
(opimon of the Court), and i t 193202 (Harlan, J., concurring),
with id., at N2-250 (Frankfurter, J. dissenting in part)
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defeat of the Sherman proposal. none supports Monroe's
observation that the 42d Congress was fundamentally “antag-
onistie,” 365 U, 5., at 191, to the proposition that government
entities and natural persons alike should be held accountable
for the consequences of conduet directly working a constitu-
tional violation. Opponents in the Senate appear to have
been troubled primarily by the proposal's unprecedented lien
provision, which would have exposed even property held for
public purposes to the demands of § 1983 judgment lienors,
Opinion of the Court, ante, at 14 n, 30, The opposition in the
House of Representatives focused largely on the Sherman
Amendment’s attempt to impose a peacekeeping obligation on
municipalities when the Constitution itself imposed no such
affirmative duty and when many munieipalities were not even
empowered under state law to maintain police forces, Ante,
at 20-22.*

The Court correctly rejects a view of the legislative history
that would produece the anomalous result of immunizing local
government units from monetary liability for action directly
causing a constitutional deprivation, even though such actions
may be fully consistent with, and thus not remediable under,
state law. No conduet of government comes more clearly
within the “under eolor of” state law language of § 1083, Tt
15 most unlikely that Congress intended |:|J:I]|£‘ officials ;H'lin[.{
under the command or the specific authorization of the gov-

L I'--I.ur'li.
Burchard, and Willard, ses a)ean o the Court, anfe, at 2021, a muniei-

'[I im the view il ||-|-|-|- -||-:':|I||'|I- -II-'.!l HE |!a-_'-r--.---1|I.-.'

pahity obhigated by =tate law to keep the peace could be held liable for a

"i"--'l profection agaim=t private violence, 1t seems un-

fatlure ta _:|r||I.||E.

||r|.'r|_|"|!: II._|1 '.l.|.|'_.| ||;'“- O -|-|| IIIIin-'!||||| il |':|h|!|”.' on A

ftiniie |-'.|"'. for the affirmativi |||'|-||"|||-'|I wtion of polickes AT I||:-".-I1‘-'-1
within its proper sphere of operation under state law. Such liability 18
premized not on a failure to fake affirmative action in an area outside the
contemplation of the state-law charter—the sort of liability thar would
have been i | d by the Sherman Amendment—but on the o OEC e e

of activities actuallvy undertaken within the =e e ol the [HOWETs conferred
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ernment ;-]1'.]|]n_1.1'-1' to be erclusiv |'.|,.' liable fon I'1'.-I|Hi||;_{ Con-=
stitutional mjury.

As elaborated in Part 11 of |:1|||::|,_1.".-' t-|'-i||iut|, the rejection
of the Sherman Amendment ean best be understood not as
evidence of Congress’ aceeptance of a rule of absolute municipal
immunity, but as a limitation of the statutory ambit to actual
wrongdoers, 1. e, a rejection of respondeat superior or any
other prineiple of viearious liability. Thus, it has been elear
that a public official may be held liable in damages when his
actions are found to violate a constitutional right and there 18
no qualified immunity, see Wood v, Strickland, 420 U, 5, 208
(1975): Procunier v. Navarette, No. T76-446, U. 5
(1978). Today the Court recognizes that this principle also
applies to a loeal government when implementation of its
official policies or petablished customs inflicts the econstitus
tional injury

11

This Court traditionally has been hesitant to overrule prior
constructions of statutes or interpretations of eommon-law
rules. “Stare decisis 18 H:-'I.l:l.”_‘-.' the wise |r|r|in:'_".'." Burnet v.
Coronado Oil & Gas Co., 285 U. 8. 393, 406 (1932) ( Brandeis,
J.. dissenting), but this eautionary prineiple must give way

to coutitervailing considerations in appropriate circumstances.’

The view taken today is eonsistent with the understanding of the
13 Coneress that unless the context revealed a more limited de fimtion,
‘the word ‘person’ may extend and be applied to bodies politic and cor-
Tt . Act of Feb, 25, 1571, ch, 71, §2, 16 Siat 131 It al=o

vevords with the interpretation given the same word when it was u=ed by

Senator Sherman in the anttros=t tionm of 1590 bearing s name
See Lajayette v. Lowisiana Power & Light Co., XNoo -804 .8
(1978) (plarality opinion) ; Chattanooga Foundry v, Atlanta, 203 1. 5
YOO 306 (19 ) [. Phzer, e, v, Go wmend of Todin, No, To-744

7, = 1975}

i Bpe ¢, g, Continental TV, Tie, v (GTE slvania Fu 133 17, 8. 36
(1977 Machimszts v. Wisconsin Fmp RBel. Comm., 427 17, 8. 132 [ P76 .

Broden v Witk Judicund Crrcwd Conrt ol Ku 11 = =g (A
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[ concur in the Court's view that this 15 ot a4 case where we
should “place on the shoulders of Congress the bhurden of the
Court’s own error.”  Giroward v, United States 328 17, S. 61,
7O (19469

Nor 18 this the usual ease in which the Court 18 asked to
overrule a precedent.  Here considerations of sfare derisiz eut
in both directions. On the one hand we have a series of
rulings that municipalities and counties are not “persons” for
purposes of 8 1953, OUn the other hand, many decisions of
this Court have been premised on the amenability of school

boards and similar entities to § 1983 =uits.

In Monroe and its progeny. we have answered g question
that was never actually briefed or argued in this Court

whether a municipality is liable in damages for injuries that
are the direct result of its official policies.  “The theory of the
complaint [in Monroe was] that under the eireumstances
[t |here alleged the City [was| liable for the aets of jts poliee
officers, by virtue of respoiden superior.”  Brief for Petition-
ers, O. T, 1960, No. 39, p. 21.° Respondents answered that
adoption of petitioners' position would expose “Chicago and
every other munieipality in the United States . . . to Civil
Rights liability through no action of its own and based on

Grifin v. Breckenridge, 403 1 =R (1971): Boye Market v. Retal

fis €hl & (Faz Co,

Clerks Umion, 395 17 S 298 (19700 : Burnel v. Cw

85 U, 5. 393, 406407 n. 1 (1932) (Brandeis, J. dissenting).

The Distriet Court in Monroe rlel in the municipality's favor, stat-
ing: “smee the habality of the Citv of Chicago iz hosed on the doetrine
of ."\,'-'--'.'--'.'In-l-' F PR .|I|-'| =R | I -||- .il. "||-||E |||--| ||| ||||_|.;..||'
fail= to =tate a elaoim for relief rsian=t b gent: of the eity, there = Do
claim for reliel against the city it=ell.” Reeord, O, T. 1960, No. 30 . 30
The Court of Appealz affirmed for the same resson. 272 F. 2d 365-366
(AT 1U540)

Petitioners i thi= Court also offered an alternative argument that il

city of Chieago was g er=nfn’ [of purpose= of & 1953, Brel for Peti-

tioners, (0, T, 1960, No, 30 r. 25, bt the underdyving theory of mumeipal

h I"I"n i |.||-'|‘| e il -|-\.I||.-||u|'.-._|l TN LT TiT]
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action eontrary to its own ordinances and the laws of the state
it iz a part of [sic].” Brief for Respondents, supro, p, 26,
Thus the ground of decision in Monroe was not advaneed by
|-i[|‘||-'|' :|;|_r'r1, _:||||| W= }IIII;iI!,l!"I' f_h:l,l .'1"I"'\-:‘-.H|:'| LEN] r'l'Hll1:'U.' 1|||'
contentions made m that case.”

Similarly, in Moor v. County of Alameda, 411 T, 2. 693
(1973). petitioners asserted that “the County was vieariously

liable for the acts of its deputies and sheriff,” id., at 696, under

Che doerine of stare decinz advaneez two important values of a ra-
tional sv=tem of law: (i) the certainty of legal prineiples and (i) the
wislom of the conservative vigion, that existing rules should e presamed
rational and not =ubjeet to modification “at any time a pew thought seems

1w hing.” dissentme opanion of Mi, Justice REHNGUI pargl, it o: o©f
). Holmes, The Common Law 36 (1581 But, at the same tune, the law
recornized the necessity of change, lest rules “simply persist

from Blind imitation of the past.,” Holmes, The Path of the Law, 10

I. Rev., 457, 469 (1897 Anv overruling of prior precedent
whether of ot itutional decision or otherwise, disserves (o some exrent
valiwe « CErTainty Bit 1 think we ow somewhatl Jess deference to a
deei<ion that waz rendered withow benefit of a full sminng of all the rele-
vani con=iderations, That is the premise of the canon of nterpretation
1 g 1 dleri=ion 1 i rv 1o the holdmg m I rorded
vl mn [ i I an wollld COHETTLE i faet tha
miil 1l i Court | hadd tov confront sguar | il JueIEeE
olding § 149 najrpHeatle i il mumierpal pali
L e mere 14 I 1 i Nt ATE ir | i =
i undermine the preeed | leling \f 7]
v | L wl 1 (18 1 b 2, 18 A G
1 I I \ 4| 1 nvalidat 1
ion not in conformity with eonstitutional command wag essentinl to its
jndgment in Marbury And on numeron= =ik ent oecasions, the Lo
o] T ] 1 0| | il | 0 hee M Aiding
1 het i i 1 naun reee
n 1 - i - 1 lieeed | ¢ 11
1| 1 1 il I 1 we dlimips=ed as dicta
1 i e ot 1 KL=
- ’ y ling & 195 !
TINTL il It 1 1 hais
T | i i PEst il il h 1 =7
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42 17, 5. C. § 1988, In rejecting thiz viearious-ligbility claim,
wl., at 710, and n. 27, we reaffirmed Monroe's reading of the
statute, but there was no challenge in that ease to “the holding
in Monroe concerning the status under § 1983 of publie entities
such as the County,” id., at 700; Brief for Petitioners, O, T.
1972, No. 72-10, p. 9.

Only in City of Kenosha v. Bruno, 412 17, 8. 507 (1973},
did the Court confront a % 19583 claim based on eonduct that
was both authorized under state law and the direct cause of
the elaimed constitutional injury. In Kenosha, however, we
raised the issue of the City's amenability to suit under § 1983
on our own initiative.

This line of cases—Iirom Monroe to Kenosha—is difficult
to reconcile on a principled basis with a parallel series of cases
in which the Court has assumed sub silentio that some local
government entities could be sued under § 1983, 1f now, after
full eonsideration of the gquestion, we continued to arldhere to
Monroe, grave doubt would be east upon the Court’s exercise
of § 1983 jurisdiction over school boards.  See opinion of the
Court, ante, at 3 n. 5. Sinee “the prineiple of blanket immu-
nity established in Monroe cannot be eabined short of school
boards,” ante, at 36, the conflict is squarely presented.
Although there was an independent basis of jurisdiction in
many of the school board ecases beecause of the inclusion of
individual publie officials as nominal parties, the opinions of
this Court make explicit reference to the school board party,
_;I:lr'r'.l"'.l.:ll'!".' in discussions of the lief to be uu:tr'lh-lfl e
e. ., reen v, County School Board, 301 T7. 5. 430, 437-430,
441-442 (1968): Milliken v. Bradley, 433 17, 8, 267, 202203

5 = i
| 1 [ L] ] Wi T I"..'||I|'|! 1."" ik

In Aidinger v. Howard, 4

bt et itioner dd not eontest §h [ropenElT I0n that counties were exeluded
from the reach of § 1953 under Monroe, tf., at 16, and the question before
12 eoneerned  the SC] M [ pendent [t urisdiction with respect [0 A
state-law claim. Similarly, the parties in Mt. Healthy City Board of Ed. v.

Dowle, 420 U, 8. 274 (1977), did not =eek a re-examination of our rubng
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(1977 (PoweLw, J., concarring in the judgment) vnd, as
the Court points out, anfe, at 36-39, Congress has foeused
'-iH""ifil'.'1||'~' on this Court’s school hoard decisions =everal
statutes,  Thus the exercizge of £ 1983 jurisdiction over school
'|||~.u'-|~._ '.'|.]:|||- |u'|'|.;|.||- 1t |-|'¢'.'.‘::-|--| on consydered ||--|-]|I'|L:-. ]|:|'-
been longstanding.,  Dnadeed, it predated Moneos

Fwven if one attempts to explain away the school hoard
decisions ag mvolving smits which “may be maintamed against
board members in their official capacities for injunetive relief
under either § 19583 or Erx parte YVoung, 200 17, 5. 123 (1908)."
dissenting opinion of Me. Justice Reuxguist, post, at 3—4
n. 2, some difheulty remains in rationalizing the relevant body
of i e lents At least two of the sehool board cases involved
claims for monetary relief. Cohen v, Chesterfield County
School Board, 326 F. Supp. 1159, 1161 (ED Va. 1971), rev'd,
474 F. 2d 395 (CA4 1973, revd, 414 U, 5. 632 (1974 : Tinker
v, Des Woines School fhst,, 393 U, =, 503, 504 ( 1969) e
also Viendis v, Kline, 412 17, 5, 441, 445 (1973). Although the
point was not squarely presented i this Court, these claims
for damages could not have been maintained in official-
capacity suits 1f the government I-Ilril}' were not itself suable,
Cf. Edelman v, Jordan, 415 U7 5, 651 (1974).° Moreover, the
rationale of Kenosha would have to be disturbed, to avoid
closing all avenues under £ 1983 to injunetive relief against
constitutional violations by loeal government. The Court of
Appeals in this case suggested that we import. by analogy. the
Eleventh Amendiment fiction of Er parte Young into § 1983
332 F. 2d 250, 264-266 (CA2 10976).  That approach, however,
would ereate tension with Kenosha beeause 1t would require “a

bifureated application” of “the generie word ‘person” in § 19837

To the extent that the complants m those cases asserted claims
wgain=t the mdividual defendants m their persomal eapoeity = well as
fieial capacity, the Court would have had withority 1o award the relief
requested.  There 15 no suggestion in the opinions, however, that  the

srattices at =ue were anyvthing other than official, duly authorized policies.
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to publie ofticials “depending on the nature of the relief sought
against them.” 412 T, 8., at 513. A publie official sued in
his official capacity for carrying out official poliey would be a
“pi*l'ﬁ(rllh for purposes of injunetive relief, but a ||n||-"|1f-r_-':|u"
m an action for flil.llh'lg.'i':-'. The Court’s hu]ll]lu: avoids this
difficulty. See ante, at 30 n. 55.

Finally, if we continued to adhere to a rule of absolute
municipal immunity under § 1983, we could not long avoid the
question whether “we should, by analogy to our deeision in
Bivens v. Sir Unknown Fed, Narcotics Agents, 403 17, 8. 388
(1971), imply a cause of action directly from the Fourteenth
Amendment which would not be subject to the limitations
contained in § 1983 ., . .." Mt Healthy City Board of Ed. v,
Doyle, 4209 T, 8, 274, 278 (1977), One aspect of that inquiry

would be whether there are any “speecial factors counselling
hesitation in the absenece of afirmative action by Congress,”
Bivens, supra, at 396, such as an “explicit congressional
declaration that persons injured tlj.' a |H||JI|il'i]l:L]|l_‘.'| may not
recover money damages . . . . but must instead be remitted
to another remedy, equally effective in the view of Congress,”
id., at 397.  In light of the Clourt’s persuasive re-examination in
today's decision of the 1871 debates, 1 would have difficulty
inferring from § 1983 “an explicit congressional declaration™
against municipal liability for the implementation of official
[l-:l'lli‘u--' in violation of the Constitution. Rather than consti-
tutionalize a cause of action against loeal government that
Congress intended to ereate in 1871, the better eourse is to
confess error anid set the record straight, as the Court does
today.”

' Mr, Justice REmsgrist'=s dissent makes a strong angument that
slince Monroe, municipalities have had the right to expect that they
would not be lishle retroactively for their officers’ failure 1o prediet this
Court's pecognition of new constitutional rights" Post, at 4. But it

reasonably mav be assumed that most hlll.'ll'li'.llll'.l'- ilready  indemmiy

..|||.-|_|:. =1 .I {or 4.:.|||E-||-r l._l.|r-l.||| i h# -||-=||' il r|||-|: .Illlhllrfl'l F: | |lll||l'_'l ||::||‘
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11

Difficult questions nevertheless remain for another day.
There are substantial line-drawing problems in determining
“when execution of a government's |Hr]i:'_1.' or custom’ can be
sald to infliet constitutional injury such that “government as
an entity 15 regponsible under £ 19537 Opinion: for the Court,
ante, at 34, Thiz case, however, involves formal, written
policies of a municipal department and school board : it is the
clear eage, The Court also reserves decigsion on the availability
of a gqualified munieipal immunity.  Ante, at 41.  Initial reso-
lution of the guestion whether the protection available at
common law for munieipal corporations, see dissenting opinion
of Mu, Justice Rersquist, post, at B, or other prineiples
support a qualified munieipal immunity in the context of the
£ 1983 damages action, 18 left to the lower federa] courts,

nrihers  thae mmportant  mierest ol attracting anid  Felaining competent
dhicers, board members and emplovees, In any event, the possibility of
ppualified enmmity, as ta which the Court reserves decision, may remove

aomme of  the harshoes=s of labiliey for good-faoth Gaolure (o prediet the

ot umeertaln conr=e of -'||I|-r_ll:_|ll~l'.:|| wlyucheation
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