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Mge. JusTice RErNquisT, dissenting.

Seventeen years ago, in Monroe v. Pape, 365 U. 8. 167
(1961), this Court held that the 42d Congress did not intend
to subject a municipal corporation to liability as a “person”
within the meaning of 42 U. 8. C. § 1083, Sinece then, the
Congress has remained silent, but this Court has reaffirmed
that holding on at least three separate oceasions.  Aldinger v,
Howard, 427 U. 8, 1 (1976): City of Kenosha v. Bruno, 412
U. 8. 507 (1973) ; Moor v. County of Alameda, 411 U. 8. (693
(1973). See aleo Mt. Healthy City School Dist. v. Doyle, 420
U. S. 274, 277-279 (1977). Today. the Court abandons this
long and eonsistent line of precedents, offering in justification
only an elaborate canvass of the same legislative history which
was before the Court in 1961, amb-arsmgle footmote—asteat
ST brushine asidethe-doctrine-of-stare decisis. Because
I cannot agree that this Court is “free to disregard these
precedents.” which have been “considered maturely and re-
cently” by this Court, Runyon v. MeCrary, 426 U. 5. 160, 186
{1976) { PowgLy, J., eoncurring), [ am compelled to dissent.

I

As this Court has repeatedly recognized. Runyon, supra, at
175 n. 12; Edelman v. Jordan, 415 U. 8. 651, 671 n. 14 (1974),
considerations of stare decisis are at their strongest when this
Court confronts its previous eonstruetions of legislation. In
all cases, private parties shape their conduet according to this
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Court’s settled construetion of the law, but the Congress is at
liberty to correct our mistakes of statutory eonstruetion, unlike
our constitutional interpretations, whenever it sees fit. The
controlling prineiples were best stated by Mr. Justice Brandeis:

“Stare decisis is usually the wise policy, because in most
matters it is more important that the applieable rule of
law be settled than that it be settled right. . . . This is
commonly true even where the error is a matter of serious
concern, provided correction ean be had by legislation.
But in ecases involving the Federal Constitution, where
correction through legislative action is practically impos-
gible, this Court has often overruled its earlier decisions.”
Burnett v. Coronado i & Gas Co., 285 17, 8, 393. 406-
407 (1932) (dissenting opinion) (footnotes omitted).

Only the most compelling eircumstances can justify this
Court’s abandonment of such firmly established statutory
precedents.  The best exposition of the proper burden of per-
suasion was delivered by Mr. Justice Harlan in Monroe itself:

“From my point of view, the policy of stare decisis, as
it should be applied in matters of statutory construetion,
and, to a lesser extent, the indications of congressional
acceptance of this Court’s earlier interpretation, require
that it appear beyond doubt from the legislative history
of the 1871 statute that Classic [v. Unifed States, 313
(7. S, 209 (1941) ] and Screws [v. United States, 325 U, 8.
91 (1945) | misapprehended the meaning of the econtrol-
ling provision, before a departure from what was deeided
in those eases would be justified.” Monroe, supra, at 192
(eoncurring  opinion)  (footnote  omitted) (emphasis
added)

The Court does not demonstrate that any exception to this
general rule 18 properly applicable here.  The Court’s first
assertion, that Monroe “was a departure from prior practice,”
ante, at 35, is patently erroneous. Neither in Douglas v. City
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of Jeannette, 319 U. 8. 157 (1043), nor in Holmes v. City of
Atlanta, 350 U, 8. 879 (1955}, nor in any of the school board
cases cited by the Court, ante, at 3-4. n. 5, was the question
now before us raised by any of the litigants or addressed by
this Court. As recently as four Terms ago, we said in Hagans
v. Lavine, 415 U, 8. 528 (1974) ;
“Moreover, when questions of jurisdiction have been
passed on in prior decisions sub silentio, this Court has
never considered itself bound when the case finally brings
the jurisdictional issue before us.” [d., at 535 n. 5.

The source of this doctrine that jurisdictional issues decided
sub silentio are not binding in other cases seems to be Chief
Justice Marshall's remark in United States v. More, 3 Cranch
159, 172 (1805)." While the Chief Justice also said that such
deeisions may “have much weight, as they show that this point
neither oceurred to the bar or the beneh,” Bank of the United
States v. Deveaur, 5 Cranch 61, 88 (1800), uneconsidered
assumptions of jurisdiction simply eannot outweigh four eon-
gistent decisions of this Court, explicitly considering and
rejecting that jurisdiction,

Nor is there any indication that any later Congress has ever
approved suit against any municipal eorporation under § 1983.
Of all its recent enactments, only the Civil Rights Attorneys’
Fees Act. Pub, L, 94-550, § 2, 00 Stat. 2641 (1976), codified
at 42 U. 8. C. § 1988, explicitly deals with the Civil Rights Act
of 18717 The Act provides that attornevs’ fees may he

1 A wp r|r||||'lu;ul it in ME. Healthy, the existenee of a clam for relief
under § 1983 1= “junsdietional” for purposes of invoking 28 U 8, C. § L343,
even though the existence of a mentorious constituticnal elaim 15 not
similarly reguired in order to invoke junsdiction nnder 28 T 8. C, § 1331,
Sep Bell v, Hood, 327 U, S, 678, 652 (1946); Mt Healthy, supra, at
278279

* The other statutes cited by the Court, at 37-38, n. 65 make no mention
of § 1984, but refer generally to suite agamst “a loeal educational agency.”
A= moted by the Court of Appeals, 532 F. 2d 250, 264-266, such suits may
e muuntaimed against board members in their official capacities  far
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awarded to the prevailing party “[i]n any action or proceeding
to enforee a provision of sections 1981, 1982, 1983, 1085, and
1986 of this title.” There is plainly no language in the 1976
Act which would enlarge the parties suable under those sub-
stantive sections: it simply provides that parties who are
already suable may be made liable for attorneys’ fees.  As the
Court admits, ante, at 39, the language in the Senate report
stating that liability may be imposed “whether or not the
agency or government is named as a party.,” S. Rep. No,
94-1101, at 5, suggests that Congress did not view its purpose
as being in any way inconsistent with the well-known holding
of Monroe.

The Court's assertion that municipalities have no right to
act “on an assumption that they can violate constitutional
rights indefinitely, ante, at 39, is simply beside the point.
Binee Monroe, municipalities have had the right to expect that
they would not be held liable retroactively for their nl'ﬁrrr':f:
failure to predict this Court's recognition of new constitutional
rights. No doubt innumerable munieipal insurance policies
and indemnity ordinances have been founded on this assump-
tion, which is wholly justifiable under established prineiples of
stare decisis. To obliterate those legitimate expectations
without more compelling justification than those advanced
by the Court i= a significant departure from our prior practice,

Thus, our only tazsk is to discern the intent of the 42d
Congress. That intent was first expounded in Monroe, and it
has been followed consistently ever since. This is not some
esoteric branch of the law in which congressional silence might
reasonably he equated with congressional indifference. 1In-
deed, this very vear, the Senate has been holding hearings on
ijunctive reliefl under ether § 1983 or Er parte Young, 200 17 8 123
(1Ms), Congress did not stop to consider the techmceally proper avenus
of relief, but merely responded to the faet that relief was being granted,
The practical result of choosing the avenue suggested by petitioners would

be the subjection of school corporations to linbility in damages. Nothing

in recent congressional Tusory even remotely sapports such a result
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a bill, 8. 35, 95th Cong., 1st Sess. (1977), which would remove
the munieipal immunity recognized by Monroe. 124 Cong.
Rec. D117 (daily ed. Feb. 8, 1978). In these circumstances, it
cannot be disputed that established prineiples of stare decisis
require this Court to pay the highest degree of deference to its
prior holdings. Monroe may not be overruled unless it has
been demonstrated “beyond doubt from the legislative history
of the 1871 statute that [ Monroe] misapprehended the mean-
ing of the controlling provision."” Monroe, supra, at 192
(Harlan, J., concurring). The Court must show not only that
Congress, in rejecting the Sherman Amendment, concluded
that munieipal liability was not. unconstitutional, but also that,
in enacting § 1, it intended to impose that liability. I am
satisfied that no such showing has been made.

1I

Any analysis of the meaning of the word “person” in § 1983,
which was originally enacted as § 1 of the Ku Klux Act of
April 20, 1871, 17 Stat. 13, must begin, not with the Sher-
man Amendment, but with the Dietionary Act. The latter
Act, which supplied rules of construetion for all legislation,
provided :

“That in all acts hereafter passed . . . the word ‘person’
may extend and be applied to bodies politic and cor-
porate . . . unless the context shows that such words
were intended to be used in a more limited sense . , . .”
Act of Feb, 25, 1871, ¢h. 71, §2, 16 Stat. 431,

The Aet expressly provided that corporations need not be in-
eluded within the scope of the word “person” where the con-
text suggests a more limited reach, Not a word in the legis-
lative history of the Act gives any indieation of the contexts
in which Congress felt it appropriate to include a corporation
as a person. Indeed, the chief cause of concern was that the
Aet's provision that “words importing the masculine gender
may be applied to females,” might lead to an inadvertent
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extension of the suffrage to women, Cong, Globe, 41st Cong,,
3d Sess., 777 (remarks of Sen. Sawyer).

There are other factors, however, which suggest that the
Congress which enacted § 1983 may well have intended the
word “person” “to be used in a more limited sense,” as Monroe
concluded. Tt is true that this Court had held that both
commercial corporations, Louisuville R. Co. v. Letson, 2. How.
497, 558 (1844), and municipal corporations, Cowles v. Mercer
County, 7 Wall. 118, 121 (1869), were “eitizens” of a State
within the meaning of the jurisdietional provisions of Art. 111,
Congress, however, also knew that this label did not apply
in all contexts, since this Court, in Paul v. Virginia, 8 Wall.
168 (1868), had held commereial corporations not to be “eiti-
zens” within the meaning of the Privileges and Immunities
Clause, U. 8. Const., Art. IV, §2. Thus, the Congress surely
knew that, for constitutional purposes, corporations generally
enjoyed a different status in different contexts. Indeed, it
may be presumed that Congress intended that a eorporation
should enjoy the same status under the Ku Klux Aect as it
did under the Fourteenth Amendment, since it had been as-
sured that §1 “was so very simple and really reenacting the
Constitution.” Cong. Globe, 42d Cong., 1st Sess., 560 (re-
marks of Sen, Edmunds). At the time § 1983 was enacted
the only federal case to consider the status of eorporations
under the Fourteenth Amendment had coneluded, with im-
peceable logie, that a corporation was neither a “citizen” nor
a “person.”  Tnsurance Co. v. New Orleans, 13 F. Cas. 67
(C. CC. D. La. 1870) (No. 7,052).

Furthermore, the state courts did not speak with a single
voiee with regard to the tort liability of municipal corpora-
tions.  Although many Members of Congress represented
States which had retained absolute munieipal tort immunity,
see, €, (., Trinne v. Town rJJ" (rreenwood, 80 =, 511, 72 5, E.
228 (1911) (eollecting earlier eases), other States had adopted
the currently predommant distinetion imposing liability for
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proprietary acts, see generally 2 F, Harper & F. James, The
Law of Torts § 20,6 (1956), as early as 1842, Bailey v, Ctty of
New York, 3 Hill 531 (N. Y. 1842). Nevertheless, no state
court had ever held that munieipal eorporations were always
liable in tort in precisely the same manner as other persons,

The general remarks from the floor on the liberal purposes
of § 1 offer no explicit guidanee as to the parties against whom
the remedy could be enforeed. As the Court concedes, only
Representative Bingham raised a concern which could be
satisfied only by relief against governmental bodies. Yet he
never directly related this concern to § 1 of the Act. Indeed,
Bingham stated at the outset, “I do not propose now to discuss
the provisions of the bill in detail,” Cong. Globe, 42d Cong.,
1st Sess., App. 82, and, true to his word, he launched into an
extended discourse on the beneficent purposes of the Four-
teenth Amendment. While Bingham clearly stated that Con-
gress could “provide that no ecitizen in any State should be
deprived of his property by State law or the judgment of a
State eourt without just compensation therefor,” id., at 85, he
never suggested that such a power was exercised in §1.7
Finally, while Bingham has often been advanced as the chief
expositor of the Fourteenth Amendment, Duncan v. Louisiana,
201 17 S 145, 165 (1968) ( Black, J., coneurring ) ; Adamaon v.
Californu, 332 U5, 46, 73-74 (1947) (Black, .. |ii&ﬁf*uﬂr|g].
there is nothing to indicate that his colleagues placed any

[t s not Twen generadly thought, before today, that § 1083 provided an
wene of relwel from imeon=titntional takings Thise federal eourts which

have granted unpensation against state il loeal  governments  have

tesorted to an implied right of action under the Fifth and Fourteenth
Vmendments Richmond Elks Hall Assn, v Hichmond Redevelopmend
Ageney. 561 F. 2d 1427 (CAD 1977), afi'g 388 F. Supp. 456 (NI Cal
14970 Fust v Citw of Detrot, 405 F. 24 138, 140 (CAb IiHis ). =inee
theee Conrt today alandons the holding of Manroe chiefly on the strength

i Bineham's areiments, it = mdeed anomalons that § 1983 wall prrovide

eliel only wileen pirgl  Eovernneent, not the =tats 1nsell, =e1mes private

nroguert S apede. b 29 @, 54, elting Kdelmn, supro
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greater credence in his theories than has this Court. Sep
Duncan, supra, at 174-176 (Harlan, J., dissenting ) : Adamson,
supra, at 64 (Frankfurter, J., concurring).

Thus, it ought not lightly to be presumed, as the Court
does today, ante, at 20 n. 53, that § 1983 “should prima facie
be construed to include ‘bodies politic’ among the entities
that eould be sued.” Neither the Dictionary Aet, the ambi-
valent state of judicial decisions, nor the floor debate on § 1
of the Aet give any indication that any Member of Congress
had any inkling that § 1 could be used to impose liability on
municipalities, Although Senator Thurman, as the Court
emphasizes, ante, at 25 n. 45, expressed his belief that the
terms of §1 “are as comprehensive as can be used,” Cong,
Globe, 42d Cong., lst Sess., App.. 217, an examination of
his lengthy remarks demonstrates that it never oecurred to
him that §1 did impose or eould have imposed any liability
upon munieipal eorporations. In an extended parade of hor-
ribles, this “old Roman,” who was one of the Act's most un-
placable opponents, suggested that state legislatures, Members
of Congress, and state judges might be held liable under the
Act, [Ibid. If, at that point in the debate, he had any idea
that & 1 was designed to impose tort linbility upon eities and
counties, he would surely have raised an additional outraged
objection. Only onee was that possibility placed squarely
before the {'c|||gr'r'~cs in its eonsideration of the Sherman
Yrmendment—and the Congress squarely rejected it

The Court is probably eorrect that the rejection of the
Sherman Amendment does not lead ineluctably to the conelu-
sion that Congress intended mumeipalities to be immune from
|':;|.h]]ir:|.' under all eireumstances.  Nevertheless, it cannot be
dented that the debate on that Amendment, the |r|||_'~' t'x]l]ii‘i[
consideration of munieipal tort liability, sheds considerable
light on the Congress” understanding of the status of municipal
corporations i that context. Opponents of the Amendment

were well aware that municipalities had been subjected to the
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Jurisdhetion of the federal courts in the context of suits to
enforce their contracts, Cong. Globe, 42d Cong., 1st Sess., 789
(remarks of Rep. Kerr), but they expressed their skepticism
that such jurisdietion should be exercised in cases sounding in
tort:

“Suppose a judgment obtained under this section, and
no property can be found to levy upon except the court-
house, can we levy on the court-house and =ell it? So
this section provides, and that too in an action of tort, in
an action exr delicto, where the county has never entered
into any contract, where the State has never authorized
the county to assume any liability of the sort, or imposed
any liability upon it. It is in my opinion simply absurd.”
Id., at 799 (remarks of Rep. Farnsworth ).

Whatever the merits of the constitutional arguments raised
against it, the fact remains that Congress rejected the coneept
of municipal tort liability on the only oeeasion in which the
nuestion was explieitly presented. Admittedly this fact is not
conclusive as to whether Congress intended § 1 to embrace a
munieipal eorporation within the meaning of “person,” and
thus the reasoning of Monroe on this point is subject to chal-
lenge. The meaning of §1 of the Act of 1871 has been
subjected in this ease to a more searching and careful analysis
than it was in Monroe, and it may well be that on the basis of
this eloser analysis of the legislative debates a conclusion
contrary to the Monroe holding could have been reached
when that case was decided 17 years ago. But the rejection
of the Sherman Amendment remaing instructive in that here
alone did the legislative debates squarely foeus on the liability
of munieipal corporations, and that liability was rejected.
Any inference which might be drawn from the Dietionary Act
or from general expressions of benevolence in the debate on
§ 1 that the word “person” was intended to include munieipal
corporations falls far short of showing “beyond doubt” that
this Court in Monro¢ “misapprehended the meaning of the




#5-1914—DISRENT
10 MONELL ». NEW YORK CITY DEPT. OF SOCIAL BERVICES

pontrolling provision.” Errors such as the Court may have
fallen into in Monroe do not end the inquiry as to stare decisis;
they merely begin it. I would adhere to the holding of Monroe
as to the liability of a municipal corporation § 1983,

111 4}

The decision in Monroe v. Pape, was the fountainhead of
the torrent of eivil rights litigation of the last 17 years. Using
§ 1983 as a vehicle, the courts have articulated new and previ-
pusly unforseeable interpretations of the Fourteenth Amend-
ments. At the same time, the doetrine of municipal imm unity
enunciated in Monroe has protected munieipalities and their
limited treasuries from the consequences of their officials’
failure to prediet the course of this Court’s eonstitutional
jurisprudence. None of the Members of this Court can fore-
see the practical consequences of today's removal of that
protection. Only the Congress, which has the benefit of the
advice of every segment of this diverse Nation, is equipped to
consider the results of such a drastie change in the law. It
seems all but inevitable that it will find it necessary to do sd
after today's deeision,.

I would affirm the judgment of the Court of Appeals.
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