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Memorandum of Mg, Jusrice REanguisr.?

While petitioners in my view tender only two bases for
reversal of the judgment of the Court of Appeals for the
Second Cireuit in this case. the Conference diseussion ranged
a little more extensively than the limits of the questions on
which we granted eertiorari. This memorandum will there-
fore address what seem to me to he three seemingly separate.
but nonetheless related, grounds for reversal - (1) Overrule the
conclusion reached in Monroe v. Pape, 365 U. 8. 167, 187
(1961), that “Congress did not undertake a bring munieipal
corporations within the ambit of & 1970 [§1983]": (2y Allow
that conclusion in Monroe to stand as a matter of form, but
permit federal courts who have individual muniecipal officials
before them as defendants to require those officials to use their
statutory authority to draw checks upon the bank aceount of
the municipal corporation in order to satisfy a judgment for
damages; (3) conclude that the “school board" in this case
is not the =ort of “municipal corporation” exempted from
r;‘:lhfr“_\' under Monroe v, ar’-'.'lur', and therefore 15 a "[H‘I'HJ-.‘I"

'Smnee only the Chief and Harry joined me in mv vote to affirm at

conference, I have not felt warranted in str wturing this memorandum as

a potential Court opinion in all but name Ehould I persuate Potter and

L

if not the substance of this memorandum

of the rorrectness of my view, T will obviously rears nge the form
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within the meaning of § 1983 and suable as a defendant under
2B U. 8. C. §1343. Contentions two and three. though nomi-
nally separate, both depend to a greater or lesser extent on the
conclusion that the Court’s reading of the legislative history
in connection with the adoption of the Cjvil Rights Act of
1871 was so plainly erroneous as to warrant abandonment of
the principle of stare decisis in connection with it and with
subsequent cases which have reaffirmed it. This memo there-
fore addresses that question first.

I

Are municipal corporations persons wunder 8 19837 Bill
Douglas’ opinion for the Court in Monroe sets forth relevant
portions of the debates at pp. 187-192 of 265 1. 8. [t seems to
me worth noting that although an elaborate canvass of the
history surrounding the adoption of the Act of 1871 for the
purpose of determining the meaning of the phrase “under
color of law” produced a Court opinion written by Bill
Douglas, a eoncurring opinion written by John Harlan in
which Potter concurred. and a dissenting opinion by Felix
I".r':illkrlﬂ""l'. the Court was unanimous in the eoneclusion that
the word “person” in the Aet did not include a rmunieipal
corporation.

John Harlan's opinion, which Potter joined. commented.
“Were this case here as one of first impression, [ would find
the “under color of any statute’ issue very close indeed.” 385
U. 8., at 192, He went on to sav that hecause of previous

interpretations of the phrase in Classic v, [nited States, 313
U. 8. 299 (1941), and Serews v. United States, 325 U, 8. 9]
|'.|H-1-.h| ). 1:"|' _'_I{I]i|".' |r|. .u.'l,'_".- r.ll-| .'_._.-'_\- :C||1|i|]'| FOVErm, even r||1|I|E||

the previous interpretations had involved different though

substantially identieal phrascology, unless it were to “appear
h".“"-'rll| doubt from the legislative history of the 1871 statute
that Classic and Screws m sapprehended the meaning of the

controlling provision.” 363 17, 8., at 192
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The best statement of the argument against the Monroe
Court's construction of § 1983 with respect to the meaning of
“person” appears in the Appendix to the brief of the National

]-':li'Il':lHl'-I: ".H*-C-!H'En-'illl' ill 1]\i-—: case, pp 1a :'H“. I'|||||]|-ﬁ1i|r||_

ably the brief makes out a very plausible case for the proposi-
tion that the rejection of the so-called “Sherman Amendment.”
which was in fact proposed as a new section to the bill whieh
would become the Civil Rights Act of 1871, did not require
the limitation which the Monroe Court placed upon the word
“person” in the first section of the Act. The first section was
never amended in either House.

While T have said I think the case made out by the brief is
plausible, it is quite understandably a very good piece of
advoecaey rather than an objective discussion of what Congress
intended in 1871, The brief repeats arguments raised in law
review eriticism of the Monroe Court's treatment of the mean-
ing of the word “person™ as defined in § 1983. Law review
comment at the time Monroe was decided paid little attention
to this point. The Supreme Court, 1960 Term, 75 Harv. L.
tev. 40, 213 (1961), simply mentions the holding as to
munieipal liability in passing; a more extensive treatment of
the issue is contained in 49 Calif. L. Rev. 145, 153-154 (1961),
but the result reached by the Court is not eriticized there,
either. Four vears later, in an otherwise exhaustive discussion
of the possible import of Monroe, Professor Shapo merely
mentions the municipal exclusion without offering any discus-
gion or eriticism of it. Shapo, Constitutional Tort. Monroe v.
Pape and the Frontiers Beyond, 60 Nw. U. L. Rev. 277,
205-296 (1965).

I do not find any law review eriticism of the Monroe Court's
treatment of municipal liability until eight years after the
deeigion, in a eomment in 57 Calif. L. Rev, 1142, 1164-1172
(1969). Two yvears later, & note in 55 Minn. L. Rev, 1201,
1205-1207 (1971), was likewise eritieal of the Court’s use of

]I.'_Lf'_:\-l."lr]‘.'l.' ||i.x1|~1'_1.' with regpect to this ||I|£“~'1il"l':. A third arti-
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ele that same vear, Suing Publie Entities under the Federal
Civil Rights Aet: Monroe v. Pape Reconsidered, 43 1. Colo.
L. Rev, 105, 118-120 (1971), echoed the objections made in
the other two articles. The most extensive attack on the
Court's reasoning is found in Kates & Kouba, Liability of
Public Entities under § 1983 of the Civil Rights Act, 45 5.
Calif. L. Rev, 131 (1972).

The vear after this last article appeared, we decided City of
Kenosha v. Bruno, 412 U, 8. 507 (1973}, and Moor v. County
of Alameda, 411 7. 2 603 (1973). Bruno held that Congress
eonld not have intended to allow a munieipal corporation to
be a “person” within the meaning of § 1983 where the relief
sought was equitable, and still have intended to exelude it
from the definition of “person™ when monetary damages were
sought. Moor held that a county as well as a city was a
“municipal eorporation” for purposes of § 1983, and therefore
not suable as a defendant under § 1343,

While Bruno made no effort to do more than rely upon the
holding of Monroe for its interpretation of the word “person,™
Moor went back into the question and, it seems to me,
reaffirmed the reasoning of Monroe on the issue:

“In effect, petitioners are arguing that their particular
actions may be properly brought against this County on
the basis of § 1983. But whatever the factual premises of
Monroe. we find the construction which petitioners seek
to impose upon § 1983 concerning the status of muniei-
palities as ‘persons’ to be simply untenable.

“In Monroe, the Court, in examining the legislative
evolution of the Ku Klux Klan Act of April 20, 1871,
which is the source of § 1983, pointed out that Senator
Sherman introdueed an amendment which would have
added to the Act a new seetion providing expressly for

municipal liability in eivil actions based on the depriva-
tion of civil rights. Although the amendment was passed
by the Senate, it was rejected by the House, as was
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another version ineluded in the first Conference Commit-
tee report. The proposal for municipal liability encount-
ered strongly held views in the House on the part of haoth
its supporters and opponents, but the root of the pro-
posal’s difficulties stemmed from serious legislative eon-
corn as to Congress sonstitutional power 10 impose
liability on political subdivisions of the States.

“Ag in Monroe, we have no peeasion here to ‘reach the
constitutional question whether Congress has the power
to make municipalities liable for acts of its officers that
violate the eivil right= of ndividuals. 365 U. 8., at 191,
For in interpreting the statute it 1s not our task to consider
whether Congress was mistaken 1n 1871 in its view of the
limits of its power over municipalities; rather, we must
eonstrue the statute in light of the impresslons under
which Congress did in fact act, see Ries v Lynskey, 452

. F. 2d, at 175. In this respect, it cannot be doubted that
the House arrived at the firm eonclusion that Congress
lacked the eonstitutional power 1o impose liability upon
municipalities, and thus, according to Representative
Poland, the Senate Conferees were - formed by the House
Conferees that the tgpetion 1IMPOSINE Liahility upon towns
and counties must go oul or we should fail to agree.” To
cave the Act, the proposal for municipal liability was
given up. 1t may be that even in 1871 munieipalities
which were subieet to suit under state law did not pose
in the minds of ihe legislators the constitutional problems
that caused the defeat of the proposal. Yet nevertheless
the proposal was reiected in toto, and from this action we
cannot infer any rongressional intent other than to ex-
clude all mur ieipalities regardless of whether or not
their immunity has heen lifted by state law from the
eivil liability ereated in the Act of April 20 1871, and
¢ 1083, Thus g 1083 18 unax silable to these petitioners
insofar as they ek to sue the County And § 1988, 10
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light of the express limitation contained within it, eannot
be used to accomplish what Congress clearly refused to
do in enacting § 1983." 411 T. 8., at 707-710 (1972),
{ Footnotes omitted.)

Tt is especially noteworthy that eight Members of thiz Court
subeeribed to the holdings in Moor and Bruno in the face of
dissents by Bill Douglas which essentially agreed with these
petitioners that Monroe should be limited to its peculiar
circumstances,

The legislative debates are there in the Congressional Globe
for anyone to read; they went on over a period of three weeks,
and. in mining terminology. one must pan a good deal of sand
in order to get any 5_':|-!-| from them. These debates are of
somewhat higher quality than those one typically finds on the
floor of either House today, but they are nonetheless not as
foeused as one would expect a good judicial opinion to be. Tt
seems to me that there are portions of the debates, not cited
by the NEA brief, which tend to undereut that brief's argu-
ment that the reason for the rejection of the Sherman Amend-
ment was not hostility to liability of municipal corporations
in general. but only hostility to the idea that muniecipal
eorporations should be liable for a mere failure to assure
domestic peace and tranquility within their boundaries. Con-
gressman Bingham, for example, said:

“FEvervbody knows an honest jury in such a case, when
the rioters are impleaded with the county and an innoecent
person is slain in the street, will find, and no man can
find fault with them. damages perhaps to the extent of
&50 000 or 2100000, The counties to he held liable with
the rioters. and all money in its treasury and all its
property chareed with the pavment tl ereof. Sueh a pro-

ceeding would deprive the county of the means of admin-

istering  justice.” Congressional Globe, 42d Cong., 1st
Sess., Pt. 2, p. TB4L
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Following the ultimate defeat of the “Bherman Amend-
ment,” Senator Sherman took the Floor of the Senate and
expressed these views as to what had led to its defeat. He
concluded, as did this Court in Moor, supra, at 709, that his
colleagues believed “that Congress lacked the constitutional
power to impose liability on municipalities.” The Civil Rights
Act of 1871, H. R. 320, was reported by a House select com-
mittee on March 28, 1871, The so-called “Sherman Amend-
ment” had been introdueed by Senator Sherman on April 13,
and sinee the quoted remarks oceur on April 19, it is obvious
that Senator Sherman is not referring to the so-called “Sher-
man Amendment” alone, but to the entire Civil Rights Act:

“There was a remedy provided by a vote of the Senate,
twice given, once after a short debate. It was that when
theee outrages were eommitted in a community that made
no effort to put them down, that took no means to arrest
the offenders. and the outrage was a tumultuous and
unlawful riot, aimed at the authority of the United States,
then. and only then, the persons injured might sue the
county or munieipal division in which they oeccurred.
And. now, why is not that remedy adopted—a remedy as
old as the English law, older than the English law; a
remedy derived from the old Saxon law in the country
from which we draw all our institutions? There, for
centuries. the law has been that when any community
fails to protect its citizens, the community itself shall be
responsible in damages. What is the objeetion to it? It
‘s not just that when a whole eommunity allow a band
of outlaws at night or in day. as they have done, to go
and kill and slanghter. and murder, whip, and seourge,
burn and rob. the community which allows these things
to o on unchallenged and unpunished shall be punished?
Is it to be said by the Congress of the United States that
the property of a community is so sacred that it ought

not to be affected because theze outlaws do burn and
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rob and whip and sColUrge? Why, sir these Crimes eonyd
ot exist today if they were not sustained by the publie
sentiment of the Property holders of the community ?

“ .. Sir, we are told, by some mystic process, by some
mode of reasoning, whieh 1 cannot comprehen which
Beems to me gq absurd thgg T CAnnot even fashion jg
face, that the Constitution of the United States does not
allow g county to be sypd in the courts of the United
States Why not? By what authority is any eorpora-
tion supd? Where is the provision of the Constitution
of the United States that allows g railroad company to he
sued? A railroad company is the creatyre of state law.
& pure creature of state law, having no Powers except
what are given jf by state law. Where is the power to

Sue a railroad company? Only in the general elaysas
which confers upon the courts of the United States the
Power to entertain syjts between persons -+. Whyisga

County more sacred than a railroad corporation? A
county iz g munieipal torporation, so js g city, and I ean
show voy Many. many eases of suits pending now in the
United States COUrts against cities and against counties,
and against gl kinds of organizations, partnerships, and
communities. They gre all persons in the eve of the law
and as persons. whether many or few, whether rich or
poor, whether private op municipal, they are subject to the
Judieig] authority of the United States, and are bound hy
its mandates and tdleerees,

“When this Proposition was stated by me to-night to
one of the maost eminent lawvers of this country, that
there was a doubt ip the House of Representatives
whether the United States eonld authorize g county to he
sued, he was amazed, and said there was searcely a state
in the Union where counties had not been sued in
court, , , ”

There are obviously two sides to the debate as to whether
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or not the Congress in 1871 did or did not intend to include
municipal corporations within the meaning of “person” for
purposes of § 1983, The rejection of the “Sherman Amend-
ment.” standing alone, would not logieally require the con-
clusion that Congress intended not to inelude municipal cor-
porations within the definition of “person” in § 1 of the Act.
But this statement, like the Court’s opinion in Monroe, over-
simplifies what i= basically a complex question, and necessarily
starts with the assumption that had it not been for the rejec-
tion of the Sherman Act. Congress would have unquestionably
intended to include municipal corporations within the term
“nerson” in § 1983, This is just not the case, as can be plainly
spen from the previously quoted Floor statement of Senator
Sherman after his Amendment was reject.

Thl* I:!.‘.\.' reviews had a less fnwlr:ﬂr]r- irllllli'ltf:Hl" 1‘1‘!](‘1:.11-” Lo
Bruno and Moor than they did to Monroe. But I think as
good a summary of the balanee that would lead me to reaffirm
the eonstruction adopted in Monroe and followed in Bruno
and Moor is eontained in The Supreme Court, 1972 Term, 87
Harv L. Rev. 1. 257 (1973) (a publication not known for its
lack of sympathy for eivil rights plaintiffs):

“Crities of the Monroe decision stress that rejection of
the broad liability proposed by the Sherman Amend-
ment is not at all inconsistent with holding municipali-
ties liable for the acts of their own officers. On the other
hand. the debates on the amendment do reveal that some
members of Congress opposed the amendment on grounds
which would apply to any municipal liability. More-
over, while r||1* I|!'l|n1|'--'- do not center on the meaning of
the word ‘person.’ they do provide evidenee that Congress
did not intend that the word encompass mumnieipalities:
if that had been the understanding the debates surely
would inelude some reference to the municipal liability
heing created by the statute even without the addition of

the Sherman Amendment. Thus, although Monroe can
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be eriticized for relying so heavily on ambiguous legisla-
tive history and ignoring policy considerations, its result
does not seem so plainly wrong that the Bruno Court
could have overruled Monroe's interpretation of section
1983 without a sharp departure from traditional notions
of stare deecisis in statutory econstruction.” (Footnotes
omitted.)
I

.Uﬂ.u bhoard members as mdividuals be re rll.,”';-”{ to r"_]'r']‘r'.ll.;l{{?
their official authority to draw funds for payment of damages?
Petitioners argue that, even if the board itself is not subject
to suit, a board member may be required “to exereise the
powers of his office” to expend public funds for the payment
of damages. Petitioners Brief, at 32. The problem with
this theory is that school board members may not ordinarily
have the authority to order the expenditure of funds. As we
were advised at oral argument, these respondents can only
submit a voucher to the Comptroller of the eity, who may
refuse to pay it if he sees fit.  Petitioners effectively conceded
that the Comptroller eould not be required to satisfy the
judgment of the Court, sinee he could not be made an individ-
ual defendant, having done nothing to violate the constitu-
tional rights of these petitioners,

That concession is consistent with the ordinary rule that
a corporation may not be subjected to liahility in damages
merely by a suit against its officers or sharcholders. As this
Court held in Swan Land & Cattle Co. v, Frank, 148 1, 8,
603, 610 (1893

“Now, it is too elear to admit of discussion that the vari-
ous corporations charged with the fraud which has
resulted in damage to the complainant are necessary and
ir'_||':_-'|1r'||-:1h]|- parties to any suit to establish the alleged
fraud and to determine the damages arising from them.
Unless made parties to the proceeding in which these
matters are to be passed upon and adjudicated, neither
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”If"_".' nor their other stockholders would be coneluded 1}:.'
the decree.”

This same rule has been applied in determining indispensable
parties under Fed. Rule Civ. Proe. 19, “Unless the corpora-
tion is defunet, the debtor eorporation is an indispensable
party to an action by a ereditor to establish his claim. .
3A Moore's Federal Practice §19.13 (1), at 2377. Thus, in
order to require payment from the funds of a municipal
corporation, whether that corporation be a eity or a school
district, the eorporation as well as its officers must be made
parties to the suit.

More importantly, to adopt the fiction advanced by peti-
tioners would totally frustrate the intent of Congress as
pereeived in our earlier opinions. Rightly or wrongly, Con-
grese believed it lacked the power to impose liability on
munieipalities, The relief sought by petitioners would negate

n

the congressional intent to protect munieipal treasuries when-
ever named defendants have authority to draw funds. Where,
as here, the defendants lack such authority, the court’s decree
could provide no relief. To remain econsistent with the
prineiples of Monroe, the fietion must be rejected.

11

Are school boards municipal corporations under the holding
in Monroe? Last vear, in the opinion for a unanimous Court
which T wrote in Mt. Healthy City Board of FEducation v,
Doyle, 420 T, 8, 274 (1977}, we treated the guestion of exclu-
sion of municipal eorporations from the definition of “person”
in & 1083 as ;:-r*l---l. Qee i, at 277-278. Sinee what was
involved there was a “school board.” to use the term collo-
quially, we stated that the proper mode of analvsis was to

determine “whether petitioner Board in this case is sufficiently

like the municipal corporations in [ Monroe and Bruno] so
that it. too. is excluded from § 1983 lability.” Id., at 278.
Although that question did not need to be answered in Mt
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Healthy, T believe that it states the propoer approach to the
question before us,  As will he seen, nothing in our prior
decisions or in recent congressional pronouncements suggests
that this approach was incorrect.

.\

Before turning to the merits of this question, T think it
appropriate to point out a confusion of terminology which
makes it diffieult to generalize about entities colloguially
referred to as “school boards.” Tt is impossible to decide
whether a “sehool hoard™ i= a munieipal corporation unless
one knows the law of the State where it exists. “Sechool
hoard” mav be -4iI||!-|'l.' a shorthand term for the aggregate of
the members of the board who manage the affiairs of a muni-
rinal corporation chareed with the .:'|"]|IIi|Ii"1I':'.1EHII of schools,
In Pasadena ity Board of Education v, Spangler, 427 T, 8,
424 (1976). the “Pasadena City Board of Edueation.” which
was a named party to the ease. operated the Pasadena Tnified
School Distriet Id., at 427. 2o far as ean be told from
the opinion. the “Pazadena City Board of Fdueation™ is sim-
nlv a name for the ageregate of eleeted officials who manage
.1.!I-l' atfars of 1!Il' [‘::*'I'l-'l!;’l T.|'.|{-|I"'| ‘..‘f'!ul:l! T'|-|*-"'";{". Tl::'lT
arorerate is no more a C“‘municipal eorporation” than wonld
the entire membership of the Board of Directors of a private
eorporation be itself a “eorporation.”

Thus even if munieipal corporations eoneerned eolelv with
echool affairs are not “persons’ within § 1083, 1t s by no means
].,,H:].I.- in tell simnlv from the faet that a “sechool hoard”
appears as a party defendant in the name of a case which this
Court has decided that such a defendant was a “munieipal

pornoration” and therefore not snable under § 1983 Only

where the nartiee have "":i‘l'”'"'l these 1ssnes of state law fs
; Siants J .
thev have done in this ease and as thev did in Mt Hea thay,
1 1 - —— a il .|'|_-..|.,”,|

sunpra, can a ecourt say that th ntity named as n o |
iz or is not a “munieipal cor) oration’ sufficiently analogous to
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a city or county to be excluded from the definition of person
in § 1933,
B

Petitioners rely upon eight decisions of this Court in which
§ 1083 was the sole basis asserted for relief against a school
board. Petitioners’ Brief, at 15 n.** In none of these cases,
however. was the question now before us raised by any of
the litigants or addressed by this Court. As recently as four
Terms ago, we said in Hagans v. Lavine, 415 U, 8. 528 (1974);

«Moreover. when questions of jurisdiction have been
passed on in prior decisions sub silentio, this Court has
never considered itself bound when the case finally brings
the jurisdictional issue before us.” Id., at 535 n. 5.

The source of this doetrine that jurisdictional 1ssues decided
cub silentio are not binding in other cases seems to be Chief
Justice Marshall’s remark in [nited States v. More, 3 Cranch
150. 172 (1805). As we pointed out in Mt Healthy, supra,
the existence of a elaim for relief under § 1983 18 “Jurisdie-
tional” for purposes of invoking 28 U. B. C. £ 1343, even
though the existence of a meritorious constitutional elaim 18
ot similarly required in order to voke jurisdietion under 28
1. 8. C.§1331. Bee Rell v. Hood, 327 U, S /TR, GR2 (1046);
Mt. Healthy, supra, at 275 279.

Although the rcascs relied upon by petitioner failed to
address the suahility of a erhool distriet which is a municipal
cornoration and are therefore not binding as precedents on
that point, | wonuld not at all favor disposing of them in a
footnote on that hasis.  As important as school desegregation
litigation has been in this Court's history in the past genera-
tion. one iz entitled to ask whether the same substantive con-
'-1:1llr||1":|]. law 'll':"l"||'-]-"*~' deeided in those eases eonld have
heen decided -;n;'!n-r the doctrine that a school distriet may be
* which ig not suable under g 1083,

0 “pmnicipal :-n|-|1-||-,-|r|.-.||'
I think there is more

than one answer to this coneern.  In
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the first place. it is hot clear from the ease namps alone that
true municipal rorporations were even involved. The schoo)
boards namerd as defe dants, like the one in Pasadenn Clity
Board of Eduration fupra, at 427, may have been mere rol-
lections of individual persons, elearly suable under § 1083 2

In the second place, in six of these cases relied upon by
petitioners, Kast Carroll Parizh 8, hool Board V. Marshall 424
7. 2 G3n (1976) : Keyes v. School Distriet No, 1. 413 U. 8.
189 (1973 T T E ] v, Charlatt ~Meckle .l-nra.'.lr'.r,n' Board r'_I" 1 ely-
calion, 402 7 < 1 (1071 - Northeross v Board af f'_LrJ".'n'rf.l‘i}J.r.l_
397 17, 85, 239 19700 - 8ehanl Distriet of Abington v .iif'.l’.'.r'ﬂ.l.'l.'}l.'}.
374 17, 8. 203 (1963) - and MeNeese v, Board of Education, 373
U. 8. 668 (1963). onlv equitable relief was sought by the plain-
tiffs. As Judge Gurfein pointed out. in each of these cases
and in the remaining two diseussed infra, individual defend-
ants were named as well g= the school entity, The equitable
relief actually awarded ran against them as well as the sehool
entity, and certainly a 1. mg line of our eases following K parte
Young, 200 17, & 123 (1908), attest to the fact that such relief
agamst individual puhlie officials, even in the absence of
£ 10983, ran effectuate the purposes of the Fourteenth Amend-
ment  without requiring that the State be named as g
defendant.

In two of the ejght cases eited by petitioners, Cleveland
Board of Fdueation v LaFleur. 414 17. 5, p32 (1974). and
Tinler v, Des Moines Indenendy nt Community Sehonl Dis-
trict, 303 U, 8, 503 (1969) the plaintiffs did seek damages as

2Im this respect, T apree with T ilee Curfein's vien expresed in his

opmmon for the Court of Appeals in This raai hat the e 1= an an i":_‘l.
albedit an incomplete ong between the balance stm k in Er part Voung,
2018 123 (10%). b weent the Eleventh and Fourtes th Amend-
ments, and that struck by Monrae he use of the conflicting consider f1ons
which went inio rongrez=wonal cnaetmont of the Civil Richts Art of 1871
Chir conclusion that  indis iual officials mav not he mpelled to pay
damages from 1 I blic tre “Ury under § 1953 doess not mean that I.::--_'.

meay ot b .||i._. ctiedd o Prospective eqguitable deerees
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well as equitable relief in the District Court. Under my
view of £1083, the damages remedy could be awarded only
against individual defendants® and not against a municipal
corporation ; it is only 1n such a case that it makes a practical
difference whether a school distriet which is a municipal eor-
poration is suable under X 1983. But in neither LaFleur nor
‘n Tinker did this Court address the properiety of an award
of damages against any of the parties defendant. In Tinker,
after deciding that complaint stated a claim for relief, the
Court remanded the case for further proceedings. and eon-
cluded, “We express no opinion as to the form of relief which
should be granted. this being a matter for the power courts to
determine.” 303 U. S.. at 514. Likewise, in LaFleur, the
Court’s opinion held that the Court of Appeals for the Fourth
Cireuit had been wrong in ruling against the eonstitutional
claims of the teachers in the companion ecase of (Tohen .
(T hesterfield County Qehool Board, 474 F. 24 205 (CA4 1973),
rev'e 326 F. Supp. 1159 (ED Va. 1971). but it did not go so
far as to reinstate the judgment tor damages awarded against
the school board by the Distriet Court in the first instance. It
merely remanded the case “for further proceedings consistent
with this opinion.” 414 U7, 8., at 651,

Thue it seems to me that all of the substantive eonstitu-
tional questions decided in the cases eited by petitioner, and
all of the relief approved by this Court in those cases, are
entirely consistent with the holding that respondent in the
present case is a “municipal ecorporation” immune from suit
under & 19832 even though there may have been in some of
the cases a municipal corporation charged with the adminis-
tration of school matters which was not suable under § 1983.

1 Those defendants are, of course, entitled to o gualified immunity
Ree, 0.4, Woaod v. Strickland, 420 U, 8308 (19751
1 Fven if the mater wer atherwize, there is obviously no possibility of

ren]Hl ing those enses ziner “[1]he ~|.~,§- ;i-l lez of res judicala s ';-::I-. to ques-
tions of jurisdiction as well as f other iasues” American Surety Co. ¥

Baldwin, 287 11, 8. 156, 166 (1932).
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There is no indication that any later Congress has ever
approved suit arainst any municipal corporation under § 1983,
Of all its recent enactments, only the Civil Rights Attorneys’
Fees Aet, Pub, L. 94-53%, 3 9 00 Stat. 2641 (1976), eodified
at 42 T7. 8. . § 1088, explicitly deals with the Civil Rights Act
of 1871, The Act provides that attorneys’ fees may be
awarded to the prevailing party “Ii1n any action or proceeding

to enforee a provision of sections 1081, 1982, 1983, 1985, and

1086 of this title.” There 18 plainly no language 1n the 1976
Act which would enlarge the parties guable under those
substantive sections; it simply provides that parties who
are already suable may he made liable for attornevs' fees.
Although the Senate report states that “defendants in these
cases are often state or loeal bodies,” 8. Rep. No. 04-1011, at
= it can hardly be inferred fron ihis hrief reference that the
Coneress believed that munieipal corporations were proper
defendants under every section cavered by the Aet.  Certainly
Congress knew by wvirtue of Monroe v, Pape that most state
and loral bodies were not subject to suit under 3 1083 itself, as
I||‘I||--!'=1I';'1-'I:. by the report's eonclusion that fees could be
awarded “whi ther or not the agency or government iz a named
party " [hid.”

Certainly, nothing in this 1976 congressional discussion of
the recent uses of & 14983 gheds any light o the intent of an
sarlier Congress in 1871, That Congress realized that munie-
".‘il;i] corporations were ereatures of the State, and had only
such powers as the State grante | to them. The Congress was
reluctant to impose liability upor these corporations for ear-
rvine out duties thrust upon them by the State or for failing

1o |-1'|'1-I'| I'I!!*-'Il'i'.il'lljll rights which the =fate haid mven

1‘!.|' 1 no power L] !|||'|- i*1 .":l': |r:"'.'.'-'l ‘-'-.'..'-"n'l at -"]\“' -_'1”
= y | lis] i vt - i = {niEres
I haut I | gainst named par
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{ Douglas, T., dissenting). Because of this coneern, this Court
has properly excluded cities and counties, municipal eorpora-
tions having broad and varied governmental authority, from
liability under § 1983. Tt can hardly be supposed that the
Congress would have wished to subject school districts, which
are burdened with exactly those limitations on their authority
and their duties which gave rise to the original congressional
concern. to liability under the Act. See The Supreme Court,
1972 Term, 87 Harv. L. Rev. 1, 258 (1973).

D

Thus. nothing in our previous eases or in congressional pro-
nouncements undermines the suggestion in Mt. Healthy, supra,
that a “school board” which iz a munieipal corporation may
not be sued under § 1983, Our analysis recognized only two
alternatives: Either “the Mt. Healthy Board of Edueation is
ta be treated as an arm of the State partaking of the State's
Fleventh Amendment immunity, or is instead to be treated
as a municipal corporation or other political subdivision to
which the Eleventh Amendment does not extend.” 429 U. 5,
at 280. If the New York City Board of Edueation ig an arm
of the State of New York. 1t may not be sued.for damages,
even though its individual members may be sued for equitable
relief. Edelman v. Jordan, 415 U. 8. 651 (1974). If the
Board iz an arm of the city of New York. it must partake of
the city's immunity from suit under § 1083, If, on the other
hand. as petitioners contend, the hoard is the governing body
of an incorporated school district separate from the city, that
district must be a “political subdivision” of the State. Mt
Healthy, supra, at 280.

Qinee this Court has already concluded that the limited
definition of “person” under & 1983 “stemmed from serious
legislative concern as to (Congress’ constitutional power to
impose liability on political subdivisions of the States,” Moor,

supra, at 708, T can see no reason for coneluding that Congress
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1-.'n|:||r] not have 1'||rr-11-1i||r-|f the same doubts about school

listricts as it did about cities and eoun ties.  Accordingly, any
ﬁr]uc-u‘_ board, to the extent that it is not mer ely an arm of the
State or of the city or ecountv, is the governing hrlrh of a
separate ||||||||r:‘||,]4u||n-|‘¥l|u|* and is therefore not. s ||JI|I1! o
suit under & 1083,

1AY

Thus, it appears to me that none of the three sugoestod
grounds for reversal is consistent with the basis of our holding
in Monroe, as amplified by Moor. Accordingly, only a rejee-
1,.,. 1 of that Fl- ding can support a reversal of the judgment of

* Court of Appeals. T cannot conclude that such a rejection
ean be |||-T'fi|'-r].

Sixteen vears have gone by sinee this Court unanimously
held in Monroe that a munieipal corporation was not a person
for purposes of §1983. As counsel for respondent pointed
out, fI-IIEII"-H ||.-|=' presently pending before it 8. 35 and a
H. R. counterpart which would substantially maodify the
immunity of munieipal corporations which has resulted from
the Monroe holding. Tf the 16 vears that had passed between
the time of the Serews decision in 1945 and the time of the
Monroe decision in 1961 was sufficient to move John Harlan
and Potter to require “that it appear bevond doubt from the
legislative history of the 1871 statute that Classic and Sereirs
misapprehended the meaning of the eontrolling provision,"”
365 17, 8. at 192, the same test should he particularly applica-
ble here where precisely the same number of vears have
elapsed sinee the Manroe decision.  There is no wav of enea-
sulating these 1871 debates that went on over three weeks
into a few paragraphs. The “revisioniste” who have eriticized
the Maonroe opinion have shown that the exclusion of munie-
ipal ecorporations was a eloser question than that opinion

But in my view thev have fallen far short

treated it as being,

of showine “h vl doubt from the 1 ::'i=1;11i*.'|' ].!i“.l:-l"-' |r|' 1]]['

1871 statute,” Harlan, J., concurring, 365 U, S.. at 192 that
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M onros “|||i:-':L‘i|]l‘.'-:'!|L'Ill]l--.] the meaning of the 1'u::t['-1]|5r|_ﬂ
Accordingly, I would affirm the judgment of the

Pra |'\.'I*-.:|'-:..”

Court of Appeals.
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