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IN THE
SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1975
No. 75-1914

JANE MONELL, et al.,
Petiticoners,
v.

DEPARTMENT OF SOCIAL SERVICES
OF THE CITY OF NEW YORK, et al.,

Respondents.

On writ of certioréri to the United
States Court of Appeals for the
Second Circuit.

BRIEF FOR RESPONDENTS

STATEMENT
On January 11, 1977, this Court decided

Mt. Healthy City School District Board of
Education v. Doyle, U.S. , 97 S5.Ct.

568, expressly leaving open for future deter-
mination the gQuestion of whether school dis-

tricts and boards, like cities and counties,



are not "persons" within the meaning of 42
U.S.C. §1983. See 97 S.Ct. at 572.

Two weeks later, on the application of
the instant petitioners, this Court granted
certicrarl to review the holding of the
United States Court of Appeals for the
Second Circuit (Pet., pp. A28-A70) that (1)
the New York City Board of Education 1s not
a person within the meaning of §1983 and
(2) what would in effect be damages
could not be awarded under §1983 against
either the respondent Board of Education
of the City of New York or the City 1tself
by the device ¢0f naming as defendants 1n
such a suit governmental officials sued
only in their official capacities, and
by the further device of characterizing
such monetary relief as merely "equit-

able restitution.”

The Court of Appeals, because 0f 1ts

2




disposition of the appeal, did not reach
arqguments urged by the respondents (appel-
lees there) that (1) assuming arguendo the
existence of a right to such "equitable™
relief, petitioners hereiln had failed to
name as defendants the proper public of-
ficials and (2) this was not a proper case
for class relief (see Brief of Appellees 1in
Court of Appeals, Points III and V).
QUESTIONS PRESENTED
(1)

On the 1ssue of whether the respondent
Board of Education of the City of New York 1s
a person within the meaning of §1983, peti-
tioners urge (1) on the basis of numerous
decisions wherein, wilthout discussion ¢f this
issue, relief has been granted in §1983
actions against school bocards or districts,

that, under orinciples of stare decislis,

such bodies should be held persons for this

3



purpose and {2) apprarently accepting that
such entities are as much creatures and
governmental subdivisions of States as are
cities and counties, that this Court's de-
clisions on this i1ssue 1n Monroe v. Pape,

365 U.S. 167 (186l1l), and Moor v. County of

Alameda, 411 U.S. 693 (1973), were 1i1ncorrect
and the "unsupportable" reasoning of those
cases {(Petitioners' Brief, p./) should not
be extended to exclude school boards or

districts from liability under §1983.
(2)
With respect to the issue of whether
damages* may be awarded against governmental
entities not persons within the meaning of

§1983 by the device of allowing suits against

*We note that in their Amended Complaint
(Appendix, 3-27) petitioners characterize
the monetary relilief they here seek as
"damages," not any type of "equitable" re-
lief (id. ».26). We also note that the
Amended Complaint does not pray for "rein-
statement”" of any ¢f the petitioners.

4



officials of such entities sued only in
their official capacilties, petitioners urge
that (1) albeit without discussion, thils
Court has in past decisions approved such
"equitable" relief (Petitioners' Brief,
pp. 41-46) and (2) the authority to award
such relief may and ought to be read into
§1983 in order that 1t may fulfill its "cen-
tral purpose" (id., p.50).
SUMMARY OF ARGUMENT
We urge 1in point "I" of our argument

that (l) Monroe v. Pape and Moor were in

fact correctly decided and 1n any event

should be adhered to under principles of

stare decisis:; (2) school boards and dis-

tricts generally, to the extent they are
not deemed arms of the State, enjoying
Eleventh Amendment i1mmunity from suit, are
governmental subdivisions of the States,

exercising 1mportant governmental power,



and, accordingly, should be treated the same
as cities and counties under §1983; (3) with
particular reference to the Board of Educa-
tion of the City of New York, such 1is 1its
close relationship to the City of New York
that there 1s no basis for treating 1t
differently from the City itself.

In "I1" we argue that acceptance of
petitioner's argqument for imposition of
liability for "damages®" on non-person
governmental entities by the device of al-
lowing officials thereof to be sued in

their official capacity and the further de-

vice of characterilzing such monetary relief
~as "equitable” would be (1) inconsistent
with Monroe v. Pape and Moor; (2) incon-
sistent with the 1ntent of the Congress
that enacted §1983; and (3) contrary to
sound consliderations of justice and public
policy. We recognize that prospective 1n-

6



junctive relief can in fact be obtained
against such entities, but by analogy to the
Eleventh Armendment cases we urge that mone-
tary relief of the type here sought 1s 1im-
proper.

ARGUMENT

I

THIS COURT'S PRICR HOLDINGS THAT CITIES
AND COUNTIES ARE NOT "PERSONS" FOR PURPOSES
OF 42 U.S.C. §1983 ARE SUPPORTED BY THE
LEGISLATIVE HISTORY OF THAT SECTION AND,
IN ANY EVENT, UNDER PRINCIPLES OF STARE
DECISIS SHOULD BE ADHERED TO.

THERE I5 NO REASON IN TERMS OF POLICY
OR THE RELEVANT LEGISLATIVE HISTORY FOR
TREATING SCHOOL BOARDS OR DISTRICTS DIF-
FERENTLY FROM CITIES OR COUNTIES UNDER
SECTION 1983, AND THIS IS ESPECIALLY SO
AS TO THE BOARD OF EDUCATION OF THE CITY
OF NEW YORK.

(1)
Twice before this Court has considered
in detail the legislative history of the
Ku Klux Act of 1871, what 1s now 42 U.5.C.
§1983, Based upon such consideration, it
has determined that 1t was not the 1nten-

7



tion of the Congress that enacted this
statute that it should impose liability on

governmental subdivisions ¢of States. See

Monroe v. Pape, supra; Mocor v. County of

Alameda, supra; see, also, City of Kenosha
v. Bruno, 412 U.S. 507 (1973).

We believe that those readings of the
relevant legislative history are fully sup-
ported by the record o0f the congressional
debate on the Sherman Amendment. That de-
bate reveals at least two distinct strains
to the argument agalnst imposition of such

liability: One, at least certain members

were concerned about the effect i1mposition
of such liability would have on municipal

treasuries. See City of Kenosha v. Bruno,

supra, 412 U.S. 507, 517-518 (Douglas, Jd.,
dissentling). Two, other members were con-
cerned that Congress did not possess the

power to impose such liability upon political

8



subdivisions Of the States. See Monroe v.

Pape, supra, 365 U0.s8. 167, 190; Moor v.

County of Alameda, supra, 411 U.S5. 693,
708. This reading of §1983 is supported

not only by its legislative history,* but

also by the principle of stare declsis.**

We apprecilate, as this Court has, the

*This reading of the legislative history 1is
supported by other evidence as well. See

"The Supreme Court, 1972 Term," 8/ Harv. L.
Rev. 1, 257 n.29 (1973). As 1s also there
noted, in Monroe v. Pape this Court expressly
rejected the "Dictionary Act" argument which
is tendered anew in this case. See 365 U.S.
at 190-191.

**As noted, in Monroe v. Pape and Moor this
issue was explored in depth. In nelther
Monroe v. Pape nor Moor, nor in City of
Kenosha v. Bruno, was there even a single
dissent on this l1ssue. In the 16 years since
Monroe v. Pape was decided, Congress, al-
though it has been most active 1n the field
of civil rights, has not chosen to amend
§1383 to 1include State subdivisions as persons
under that statute. Cf, Illinois Brick Co.

v. State of Illinois, _0U.S._ , 45 U.S.L.W.
4611, 4615 (1977).




distinction between the type 0f strict lia-
bility which would have been 1mposed on
municlipalities by the amendment proposed by
Senator Sherman (see Monroe v. Pape, supra,
365 0U.S., 167, 188 n. 38), as well as 1its

later proposed version (id., pp. 188-189 n.41)
and the situation where a municipality would
be held liable on the basis of traditional

principles of respondeat superior (compare

Moor v. County of Alameda, supra, 411l U.S.
693, at 698-702). Moreover, we do not here

question the power of Congress to 1mpose

liability on governmental subdivisions of

States on such a theory for civil rights

10



violations committed by their employees.*

Nonetheless, as this Court noted i1in Moor,

the legislative history of this Act 1ndi-
cates that "the House arrived at the firm
conclusion that Congress lacked the consti-
tutional power to impose liability upon
municipalities..." (411 U.S. at 709), and,
in any event, the proposal to impose lia-
bility upon towns and counties was "re-

jected in toto" (id., at 710).

Elther no such middle ground resolu-

*Although we do not believe this distinction
1s here critical, i1t should be noted that in
this case petitioners do not seek merely im-
position of vicarious liability for "torts”
commltted by public ocfficials who would them-
selves be personally liable to petitioners;
petitioners concede that none of the indivi-
dual respondents could be held personally
liable to them. Compare Monroe v. Pape,
supra, where the individual police officers
were themselves charged with tortious con-
duct. Instead, petitioners seek 1mposition
here 0of a type of strict liability, different
from that which would have been imposed under
the Sherman Amendment, but which 1s still

a species of strict liability which would
operate most harshly.

11



tion of the question of municipal liability
under the then proposed act occurred to the
Congress, or, 1f it did occur to it, such
"solution" was rejected. And, 1lndeed, the
legislative debate quoted by Mr. Justice
Marshall in footnote 24 of his opinion in

Moor (at pp. 708-709) appears clearly to

suggest that even had such a middle ground
solution occurred to that Congress, the House
members would have viewed 1t as still bevyond

the power of Congress. See, also, Monroe

v. Pape, supra, 365 U.S. 167, at 190,

quoting Representative Poland:

"'[T]lhe House had solemnly decided
that 1n theilr judgment Congress had no

constitutional power to impose any
obligation upon county and town
organlizations, the mere 1nstru-

mentality for the administration of

state law.'" (Emphasis supolied.)

(2)
With respect to the questicn of whether

12



school districts or boards should enjoy the
same '"non-person" status for purposes of
§1983 as do cities and counties, we would
note initially that where, as here, the de-
fendant school board is funded directly

out of a municipal treasurj there 15 pre-
sented an a fortiori case for non-liability
based on the congressional concern for
municipal treasuries which Mr. Justice
Douglas has stressed in his reading of the

legislative history of §1983. See infra,

pp. 18-22. However, on the level of what

would appear to have been a more fundamental
concern of that Congress, we would note that
there 1s absolutely no basis in terms of the
1871 Congress's view of the limited reach
of 1ts power over State subdivisions for
distinguishing between school bcards and
districts and other State subdivisions.
Clearly, while school boards and dis-

13



tricts may not, within the meaning of the

Eleventh Amendment, be "arm(s] of the State”

(Mt. Healthy Citv School District Board of
Education v. Doyle, supra, 97 S.Ct. at 572),

like cities and counties, they are creatures
and agenciles of the State, as a means of |
exercising 1ts political power, and they
fulfill an 1mportant governmental role.*
As such, under the theory of constitutional
limits on congressional power which in-

*See, generally, concerning the status of
school boards and districts under the laws

of the various States, 16 McQuillin, Muni-
cival Corporations §46.03. It should be
noted that in National League of Cities v.
Usery, 426 U.S. 833 (1976), this Court did
not distinguish between schococls (and hospili-
tals) and other governmental subdivisions

of States. See 1id. at p. 855. On the con-
trary, the Court specifically noted that

such entitles provide "an 1ntegral portion
of those governmental services which the
States and their political subdivisions

have traditionally offered theilr citizens."”
Id. Cf. Village of Kenmore v. County of Erie,
252 N.Y. 437, 442, 169 N.E. 637, 639 (1930)
("School districts are, like countles, govern-
mental subdivisions 0f the State, though
thelr function 1s confined to education").

14



fluenced the Congress that enacted §1983,
there 1s no basls for distinguishing be-
twean thils Eype of State subdivision and
cities and counties, and the legislative
history quoted by Mr. Justice Marshall in

Moor clearly supports such a view. See 41l

U.5. 693, 708 n. 24.* Moreover, any other
view would create chaos and confusion in
the law, and invite constant litigation on
the question of whether a particular public
education entity 1s or 1s not a "person”
for purposes of §1983. In terms of logic,

adherence to legislative intent and consider-

ations of pvolicy, we can see no reason for

*As 1s there 1ndicated, Representatives
Kerr, Willard and Poland uniformly be-
lieved that the power of Congress to act

in this matter extended only to i1ndividuals,
not subdivisions of the States. And i1t 1s
noteworthy that they spoke most broadly when
discussing such subdivisions. Thus, for
example, Representative Willard referred

te "a county, city, parish, or any other
subdivision of a State" (id., p.708).

15



treating such entities any differently from
towns, cities and counties for purposes of

§1983. And neither petitioners nor the amici

here have suggested any basis for such a
distinction -- other than blind adherence
to precedents where thls 1ssue was not
considered and their belief that Monroe v,

Pape and Moor were improperly decided and

should not be extended.
Insofar as precedent and the doctrine

of stare decisils are concerned, this Court

has already 1ndicated quite clearly that

this question has yet to be definitively

decided by 1t. See Mt. Healthy City School
District Board of Education v. Dovle, supra,

97 S.Ct. 568, 572. Furthermore, 1t has also
indicated the slight precedential weight to
be accorded earlier cases 1lnvolving 1ssues
of this sort where such l1ssues were not

raised either by the parties or the Court.

16



See Monroce v. Pape, supra, 365 U.S. 167,

191 n. 50; see, also, City of Kenosha v.
Bruno, supra, 412 0.S5. 507, 512-513.

Compare Edelman v. Jordan, 415 U.S. 651,

670-671 (1974).

If this Court feels that Monroe v.

Pape, Moor and City of Kenosha were properly

declded, 1n accordance with the i1ntentions

of the Congress that enacted this statute

(cft. Moor v, County of Alameda, supra, 411
U0.s. 693, 709), then, we submit, there 1s

no avoiding here the reach of the analysis
employed in those decisions to encompass

school boards and districts.*

*In the point that follows we discuss

the policy considerations which support
the result which we here urge as to both
school boards and other governmental sub-
divisions. We would note here, however,
that we are aware of no important holding
of this Court in the field of public
education which would have been barred by
adoption of the rule we urge.

17



(3)

Entirely apart from what we have said
1n regard to school boards and districts
generally, we submit that the respondent
Bocard of Education of the City at New York
1s s0 clearly part and parcel of the City
ltself as to require the same exclusion
from §1983 as the City itself.

Fiscally, the Bcard 1is clearly noth-
ing ‘but another department of City govern-
ment. It has no 1ndependent taxing author-
ity or authority to 1issue bondé, and i1t 1s
through the City Expense and Capital bud-

gets that the Board's operations and growth
are fuﬁded.

Moreover, the City's relationship with
the Board of Education goes far beyond merely
the guestion of fiscal affairs. The Board 1is

included in the City Charter as one of the

board's or departments of City government.

18
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See New York City Charter, §§520-527.

Its members are approinted by the mayor (two)
and the five borough presidents (one. each).
Education Law §2590-b(l)(a). Title to
property used for the Board's purposes 1is
vested 1n the City. ©New York City Charter
§521. The Board 1s required to submit vearly
reports to the mayor. Id. §5322. 1Its members
may be removed by the mayor for cause follow-
ing a hearing. Id. §523. The City's chief

law officer, the corporation counsel, repre-

sents the Board. See Matter of Kingsgort
Press v. Board of Education of the City of

New York, 52 Misc 24 276, 277-278 (Sup. Ct.,

N.Y. Co., 1966). And the City's Commissioner
of Investigaticn (see City Charter §801 et
seq.} ls authorized to i1nvestigate charges

of or suspected wrongdoing in the conduct

cf the Board's affairs. Karelsen v. Wagner,
59 N.Y.S5. 24 683 (Sup. Ct., N.Y. Co., 1945).

19



In addition, while for educational and
pedagoglcal vurposes tne Board 1s considered
an agency of the State (Matter of Maloff v.

City Comm'n. on Human Rights, 38 NY 2d 329,
332, 342 N.E. 24 563, 565 [1975];: Lanza v.

Wagner, 11 NY 24 317, 326, 183 N.E. 2d 670,
675 [1962]), for other purposes the Board
has been treated as a department of City
government. See Matter of Maloff v. City
Comm'n. on Human Rights, éuEra, 38 NY 2d
329, 332-333, 342 N.E. 24 563, 565: Daniman
v. Board of Education, 306 N.Y. 532, 54]-

543, 119 N.E. 24 373, 379 (1954), rev'd

on other grounds sub nom. Slochower v.

Board of Education, 350 U.S. 551 (1956);

Matter of Hirshfield v. Cook, 227 N.Y. 297,

125 N.E. 504 (1919).
I'n short, while this 1s a separate
corporate entity, for certaln purposes 1in-

dependent of the City's control (and for

20



others subject to 1t), it is clear that the
relationship between the Board of Education
and the Ci1ty 1s most close, and that this

1s especlally so 1n fiscal matters. Quite
clearly, 1f what are 1n effect money judg-
ments are to be allowed in §1983 actions
against this respondent, such judgments will
ultimately be paid by the City's taxpayers
out 0f the City treasury. Such a result
would be, we belileve, altogether 1inconsistent
with Mr. Justice Douglas's reading of the
legislative history of §1983. See City of

Kenosha v. Bruno, supra, 412 U.S. 507, at

517-519. And, perhaps more fundamentally,

it would be inconsistent with the view that
this section was not intended to reach
governmental subdivisions o0f the States.

See Moor v. County of Alameda, supra, 41l
U.S. 633, at 708 note 24; Monroe v. Pape,

supra, 365 U.S. 167, at 190. Compare Vil-
21



lage of Kenmore v. County of Erie, supra,
252 N.Y. 437, at 442, 169 N.E. 637, at 639.

To the extent that this entity may be
viewed as part of the City's government it
should be held to share in the City's im-
munity from suit under §1983. To the ex-
tent the Board 15 viewed as separate from
the City, we would note that boards of edu-
cation have been compared to counties by the
New York Court of Appeals (1d.), and both
that court {id.) and this Court have recog-

nized that such entities perform a significant

governmental function (National League of

F

Cities v. Usery, supra, 42& U.S..833, at
855).

Accordingly, while we here urge that
boards of education and school districts
generally should be viewed as not persons
for purposes of §1983, we urge most strongly

that, whatever view may ultimately be adopted

22



as to such entities generally, 1n this case
the New York City Board of Education should
be held, like the City of New York 1tself,
not a person for purposes of §1983.

II

CONSISTENT WITH THE PREVIOQUSLY EX-
PRESSED VIEW OF THIS COURT THAT §1983
SHOULD BE ENFORCED AS THE CONGRESS THAT
ENACTED IT INTENDED IT TO BE ENFORCED,
AND AS THAT VIEW HAS BEEN ACQUIESCED IN
BY CONGRESS, THAT STATUTE SHOULD NOT BE
HERE ENFORCED SO AS TO ALLOW WHAT WOULD
BE IN EFFECT DAMAGE AWARDS AGAINST STATE
SUBDIVISIONS. |

(1)

In both Monroe v. Pape and Moor this

Court indicated that §1983 should be con-
strued 1n accordance wiéh the intention ot
the Congress that enacted this statute.

In both of those cases this Court sqguarely
held that that Congress did not i1ntend to
impose liability under the Act on subdi-
visions of States. This holding of Monroe

v. Pape 1s crystal clear. In the 16 years

23



since that case was decided Congress has
not chosen to legislatively overrule that
holding. Compare Illinois Brick Co. v.
State of Illinois, supra, 45 U.S.L.W. 4611,
at 4615.

Notwithstanding those clear holdings,
petitioners urge that §1983 should be con-
strued so as to directly frustrate that con-
gressional intént. Very respeétfully, we
submit that for this Court to so construe
this-statute would not only be violative of

the principle of stare decisis, but also

it would constitute a usurpation of tne

legislative function. See Frankfurter,
"Some Reflections on the Reading of Sta-
tutes;" 47 Col. L. Rev. 527, 533 (1947).
Moreover, we submit, such a construction
of §19831 would make bad law.
Increasingly, this act, known as the

Ku Klux Act and directed agalnst outright

24



criminal behavior, as well as invidious
State legislation and the failure of the
States to provide adequate remedies (Monroe
v. Pape, supra, 365 U.S5. 167, at 172-174),
has been utilized by this Court and the lower
federal courts to announce new standards of
what the due process and equal protection,
guarantees require. Most often in recent
vears the official conduct complained of

was not motivated by any criminal or in-
vidious purpese, and in many lnstances, such
as was here the case, the challenged conduct

"no doubt represent|[ed] a good-faith attempt

to achieve a laudable goal" (Cleveland Board

of Education v. LaFleur, 414 U.S. 632, 648

[1974] [like this case involving the 1lssue
of mandatory maternity leave]).

Under these circumstances, where de-
claratory and prospective 1lnjunctive relief,
including preliminary injunctive relief,
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is available against public officials sued
in their official capacities, and in cer-
tain cases such officials may themselves

be cast in damages for violations of §1983

(see, generally, Wood v. Strickland, 420

U.S. 308 [{1973]), we believe it 1s entirely
appropriate that §1983 should not be allowed
to be used as a means of reccovering judgments

payable out of local governmental treasuries,

but rather should be confined 1n 1ts applica-
tion within the limits to which this Court
has repeatedly 1ndicated it should be kept.*

*The availability of preliminary injunctive
relief in a §1983 action, with an appeal
as of right being available where the dis-
trict court denies such relief (28 U.S.C.
§1292(a)(l)), certainly undercuts peti-
tioners' argument that a retroactive monetary
award 1s essential if §1983 is to achieve
its "central purpose" (Petitioners' Brief,
. 50). Any party who feels aggrieved by
some official action may apply for pre-
liminary 1njunctive relief and, if he can
make the requisite showing, he or she should
obtain 1it. In addition, 1t might be noted
that the unavailability of monetary awards
against the States has not significantly
deterred parties from seeking relief under
§1983 against State officials.

26



So confined, §1983 is not stripped of its
vitality; i1t may sti1ll be used as a potent
"sword, rather than merely as a shield”
(Edelman v. Jordan, supra, 415 U.S5. at 664)
against wrongdoing or error on the part of
public officials -- without, however, causing
injustice.

In effect, under this Court's decisions

construing and applying §1983 there have been

recurrent "sunbursts"®” (see Great Northern Ry .

v. Sunburst O1l and Refining Co., 287 U.S.
358 {1932]), where this Court, functioning

very much like a traditicnal common law
court, has announced new rules of law. Under
such cilrcumstances 1t 1s essential that §1983
be applied in a failir and balanced fashion

so that the rights and obligations of plain-
tiffs and defendants may be equitably deter-
mined and 1njustice avoilded. Compare

Schaeffer, "Precedent and Policy," 34 U. of
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Chi. L. Rev, 3, 14-18 (1966). At root, this
appea s to be the concern which has animated
a number of this Court's decisions constru-

ing §1983, see, e.g., Wood v. Strickland,

supra, 420 U.S. at 316-322; Imbler v.

Pachtman, 424 0.S. 409 (1976), and, while
the immunity we here seek for governmental
subdivisions 1is different in kind from the

quallified immunity discussed 1n Wood v.

Strickland, this 1s merely another means

of arriving at a result which, on balance,
would appear just and approprlate. More-
over, 1t 1s the type of immunity which 1n
another context:this Court only recently
held, based upon traditional common law and
public policy considerations, should be
provided to a §1983 defendant. See Imbler
v. Pachtman, supra (absolute prosecutorial
immunity). More importantly, recogniticn

here of such an immunity from liabillity under
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§1983 does not require engrafting onto this
statute any common law exception to liability
(compare Imbler v. Pachtman, supra, 424 U.S.
at 417-419); rather, i1t merely requires that
the statute not be contorted tc avoid the
clear intent of the Congress that enacted
1t. Clearly, we submit, the analogy here
to Edelman v. Jordan, supra, 415 U.S. 651,
1s meost compelling. By applving that analogy
to §1983 sults against officials of State
subdivisions the 1intent of Congress can
be served and 1i1njustice avolded.
(2)
In arquing for recognition of such

immunity we are aware that {1l) there 1s

respectable judicial authority to the con-

trary (see, e.g., Muzquiz v. City of San

Antonio, 528 F. 2d 499, 501-503 [5th Cir.,
1976], pet. for cert. pending {[Tuttle, J.,
dissenting]) and (2) the precise scope of
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the protection accorded by such immunity
from suit may not always be perfectly clear
(see, e.g., id. at 503-504 [Thornberry J.,
concurring and dissenting]; 1d. at 504—

505 (Godbold, J., concurring and dissenting];
compare Edelman v. Jordan, supra, 415 U.S.
651, at 667).

With respect to the first of these
points, we would simply note that such au-
thority, where it 1s reasoned at all, totally
ignores the leqgislative history of §1983 and

the intent of the Congress that enacted

this statute (see, e.g., Judge Tuttle's

Muzguiz dissent), which intent this Court

held 1n Monroe v. Pape and Moor had to be

given effect in construing §1983.
With respect to the second problem,
determining the scope 0f the protection

accorded, we acknowledge that in particular
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cases this issue may present difficulty.?*
But such difficulty does not excuse giving
effect to the intent of Congress, and 1in

fact 1s not insuperable. Indeed, we belleve,
the guide for resolution of this issue 1s
already available, furnished by the Eleventh
Amendment cases, where this Court has recog-
nized that ﬁrders may be entered against
State officers which have i1mpact on State
treasuries (Edelman v. Jordan, supra, 415
U.S5. at 667), but has held that such orders

are limited to "prospective 1njunctive re-

lief" (1d. at 677) and "may not include a

retrcactive award which requilires the pay-

*In this case no such difficulty is pre-
sented. In their amended complaint peti-
tioners quite properly characterize the
monetary relief they seek as "damages”
(Appendix, p.26), and quite clearly the
"equitable" order they now seek would be
"tantamount to a money judgment"” (Muzqulz
v. City of San Antonio, supra, 528 F.

2d at 501). Compare Edelman v. Jordan,
supra, 415 U.S. at 668.
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ment of funds from the state treasury"” (1d.)}.

The very same approach would pbe ap-
propriate here; it would bofh respect the
intent of Congress and not render meaning-
less this Court's decisions 1n Monroe v.

Pape and Moor. Moreover, 1t 1s an approach

which by and large would do justice.

Just as public officials have not been
required to be prophets with respect to
further refinements in constitutional law,
and have been accorded varying degrees of
immunity from awards for damages based on

thelir official acts, municipalities and

similar governmental entities should be
protected from liability for acts performed
by their officers and employees pursuant |
to long accepted policies which only much
later have been held toc be unconstitutional.

Concededly, not all acts of public of-

ficials have been as innocent as those
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involved here, and i1n the case of wrongful
acts committed by such officials within the
scope of their employment, where such of-
ficials would themselves be liable, an argu-

ment could be made for the 1mposition of

respondeat superior liability. However, we

believe such cases are 1n fact the exception,
in a situation where what 1s called for 1is

a rule of general application. Cf. Imbler

v. Pachtman, supra, 424 ﬁ.S. 409. And, 1n

any event, as we have noted, no such middle
ground approcach to the question of muni-

cipal liability was adopted by the Congress

that enacted §1983. See Moor v, County of
Alameda, supra, 411 U.S. at 710. Accord-

ingly, to the extent this was not already

done in Monroe v. Pape and Moor, should this

Court 1n this case determine that 1t must

announce a general rule on the issue of

liability of governmental subdivisions
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under § 1983 for acts of their emplovees,
both i1nnocent and wrongful, then we submit
that 1t has no logical alternative other
than to announce here a rule of absolute
immunity.

Truly, there has taken place in this
country 1n the past quarter-century a revolu-
tion in the field of civil rights, and a
most welcome revolution. But that revolution
should not exact from hard pressed locali-
tles and their limited treasuries retri-
bution for past acts which were by and large
generally considered perfectly lawful and
over which, as a practical matter, citizens
and taxpavers had little control. |

Both "common-law tradition" and "strong

public policy reasons" (Wood v. Strickland,

supra, 420 U0.5. at 318), as well as precedent
and the 1intent of Congress, counsel here

against allowing in a § 1983 action relief
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of the sort which these petitioners seek.
Quite to the contrary, all of these consi-
derations argqgue for this Court's holding
that under §1983 State subdivisions enjoy
an lmmunity from suit similar to the im-
munity from suit enjoyed by the States

under the Eleventh Amendment.

CONCLUSION
The'judgment of the Court of Appeals

should be affirmed.

July 11, 1977

Respectfully submitted,

W. BERNARD RICHLAND,

Corgoration Counsel of
the City of New York,
Attorney for Respondents.

L. KEVIN SHERIDAN,
of Counsel.
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