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JANE MONELL, et al., Petitioners,
V.

DEPARTMENT OF S0OCIAL SERVICES OF THE CI1TY OF NEW
YoRrK, et al., Respondents.

e ———

On Writ of Certiorari to the United States Court of Appeals
| for the Second Circuit

BRIEF FOR NATIONAL EDUCATION ASSOCIATION
AND LAWYERS' COMMITTEE FOR CIVIL RIGHTS
UNDER LAW, AS AMICI CURIAE

INTEREST OF THE AMICI CURIAE!

The National Itducation Association (NEA) 1s the
largost teacher organization in the United States, with
a membership of approximately 1.5 nullion educators,
virtnally all of whom are employed by public educa-
tronal institutions. One of NEA'’s purposes is to sate-
guard the constitutional rights of teachers and other
pubhi¢ educators.

' The parties have consented to the filing of this brief and their
letters of consent are being filed with the Clerk of this Cournt pur-
suant. {o Rule 42(2) of the Rules of this Court.
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The Lawyers’ Committee for Civil Rights Under
Law is a non-profit corporation organized in 1963 at the
request of President Kennedy. Its Board of Trustees
includes nine past presidents of 'the American Bar
Association, two former Aftorneys General, and two
former Solicitors General of the United States. The
Committee’s primary mission is -to involve private
lawyers thronghout the country in the quest of all
citizens to secure their civil rights through- the legal
Drocess.

The resolution of this case will have an important
impact upon the extent to which those who are injured
by the nnconstitutional actions of public officials and
enfities can secure complete relief in the federal courts.
Both amici have a vital interest in the resclution of
this ecase.

This brief is filed to provide the Court with the views
of amacy, refined through extensive litigation under the
Fourteenth Amendment and 42 U.S.C. § 1983, that
actions can be maintained under § 1983 against public
officials in their official capacities and against school
hoards to scenre complete relief, including relief which
impacts upon the publie freasury.

- SUMMARY OF ARGUMENT

Plaintiffs brought this action under § 1983 against
a school hoard, a city department, and various publie
officials 1n their official capacities, alleging that these
detendants had violated plaintiffs’ rights by requiring
them to stop working during their last two.months of
pregnancy. Cf. Cleveland Board of Education v.
Lalblenr, 414 U, 632, 638 (1974). - As remedies, plain-
tiffs sought declaratory and injunective rclief (now
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moot, hecause defendants have rescinded the policies
which required pregnant employees to stop working),
and payment of the salaries which they would have

received but for the unconstitutional interruption of
their cmployment.

The court below held that there is no federal
jurisdietion over this action under 28 U.S.C. § 1343(3),
hecause none of the defendants is a ‘“person’ who may
be sued under § 1983. More precisely, the court held
that the school hoard and city department can never be
“persons’ under § 1983, and that public officials
their official capacities are ‘‘persons’ when sued for
declaratory and injunctive relief, but are not ‘‘per-

sons’’ when sued for retroactive monetary relief.

In Part I-A of this briet, we show that the conrt
errad m holding that the pubhe officials are not “‘per-
sonts’’ when sued for monetary relief under ¢ 1983.
Publiec officials 1n their official capacities are either
“persons’’ suable under § 1983 or they are not. There
15 10 basis for bifureating their ‘‘person’’ status de-
pending on the nature of the relief sought. City of
Kenosha v. Bruvo, 412 U.S. 507 (1973). This Court
has entertained and approved relief in numerous ¢ 1983
cases against publie officials in their official capacities.
A finding, 1mplicit or explicit, that such defendants
are ‘‘persons’’ suable under § 1983 was a necessary
predicate to this Court’s resolution of those cases,
pavticidarly in light of this Comt’s duty sue sponte
““to see to 1t that the jnrisdietion of the [distriet
court] . . . 18 not exceeded.” Chity of Kenosha v.
Bruno, supra, 412 U.S. at 511, -Moreover, Cougress has
closely  serutimized these § 1983 decisions and has
evinced no dissatisfaction wibh the definition of “per-
sons’’ established therein. Too many important de-
cisions of this Court have proceeded om the premise
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that public offictals in their official capacities are ‘“ per-
sons’’ under ¢ 1983 for the question to he considered
other than settled. Brown Shoe Co. v. United States,
370 U.S, 294, 306-307 (1962). It follows that there
was jurisdiction under 28 U.S.C. § 1343 to entertain
the monctary claim against the public officials. -

Of course, even though there be jurisdiction over
the claim, it would be defeated on its merits if it could
he shown that Congress intended 1in ¢ 1983 to restrict
the forms of relief available against this category of
““persons’ so as to preclude monetary rvelief which
would be paid from the public trecasury. While
the Conrt below did not address this ‘“merits’’ issue,
we go on in Part I-B to show that Congress did ol
intend to restrict the scope of available rehief in this
fashion. On its faece, § 1983 creates a cause of action
for ‘““redress’’ by the “‘party injured’ against ‘‘every
person’’ violating constitutional rights, and ereates the
broadest possible avenue to relief: through ““an action
at laaw, suit i cquity, or other proper proceeding.”
These words do not admit of the interpretation that
Congress meant the ““‘injured party’ to go without
“redress’” when the 1jury is monetary and the wrong-
doing “‘persous’ are public officials. By logie, if
songress in enacting ¢ 1983 had intended ‘‘to protect
munteipal treasnries,”’ as the Court helow stated, then
it would have permitted no award against public offi-
cials which impacts on municipal treasuries. But, this
ourt has alreadyv decided in numerous eases that relief
may he granted against public officials 1n their official
capacities, and Congress has accepted, indeed built
upon, these deeisions.  Further, the ¥leventh Amend-
ment ‘‘analogy’’ to which the court helow refers, has
no appheation here. The line drawn in Eleventh
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Amendment cases between prospective and rctroactive
relief is a product of this Court’s cffort to reconcile
competing constitutional interests; it makes no sense
as a means to determine the intent of the 1871 Congress
in enacting § 1983, and in fact leads to a distortion of
the manifest congressional purpose. The importation
of the Eleventh Amendment line into § 1983 would
contravene the central purpose of § 1983—to provide
2 complete federal remedy for federal constitutional
wrongs committed under color of state law-—without
zerving any other purpose whieh the Congress that
cnacted § 1983 meant to achieve. The enactors did not
intend to insulate munieipal treasnries from suits to
remedy constitutional wrongs. We detail the legislative
history which proves this.

In Part I1, we show that the court bhelow also erred
in holding that school boards are not ‘persons’’ under
§ 1983, As consistently as this Court has treated
other governmental entities as oufside the ambit of
§ 1983 and § 1343(3), so equally consistently (and in
far greater volume) has this Court treated school
boards as within the ambit of those prowvisions. In
case after case, particularly in the school desegregation
avea, this Court has entertained ¢§ 1983 aetions in
which school boards were defendants, and indeed has
on muncrous occasions i1ssued, directed, or approved
orders in such cases against school hoards, Congress
has followed these decisions closely and has assumed
from these deersions, and acted upon the assumption,
that school boards are subject to suit by private par-
ties. In 1964, 1972, and 1974, Congress enacted into
law statutes founded on that assumption. In addition,
Congress has fialled to enaect bills introduced from
time to time to withdraw or hmit federal court juris-
diction fo entertain suits against school boards. Inm



£

the light of this history, the question whether school
hoards are ‘““‘persons’ under § 1983 must be regarded
as settled in the affirmative. Sce Brown Shoe Co. V.
United Statcs, suprae, 370 U.S. at 306-307; Flood v.
Kwlin, 407 U.S. 258, 282-284 (1972). It follows that
there was jurisdiction under 28 U.S.C. § 1343 to enter-

tain the monetary claims against the sehool hoard, and
that on the merits such relief may he awarded, where
dppropriate, under ¢ 1983. |

ARGUMENT

I. PUBLIC OFFICIALS IN THEIR OFFICIAL CAPACITIES
ARE “PERSONS” WITHIN THE MEANING OF SECTION
1983, NO MATTER WHAT RELIEF IS SOUGHT AGAINST
THEM. WHEN PUBLIC OFFICIALS USE THE POWERS
OF THEIR OFFICE TO VIOLATE CONSTITUTIONAL
RIGHTS, THEY MAY BE ORDERED TO USE THE
POWERS OF THEIR OFFICE TO REMEDY THEIR VIO-

LATIONS EVEN THOUGH THE PUBLIC TREASURY
BE IMPACTED.

As we understand 1t, the theory of this aetion, 1nso-
tar as 1t is dirveeted at public officials in their official
capacities, 1s as follows: when publie officials, exercis-
ing the powers of their office, violate the federal Con-
«titution and thereby injure private partiés, the in-
jured -parties may sue under § 1983, and the court is
ocmpowered to require the wrongdoing offieials to exer-
crse ‘‘the power that is theirs™ * to repair the injury
done—here, to pay the back salaries which plaintiffs
would have received but for the officials’ uneonstitu-
tional actions. The theory depends upon two proposi-
tions: (a) that there is jurisdietion to entertain such
a § 1983 claim; and (b) that. on the merits, if the de-
fendant public officials bave the power to ‘“‘make good

*Griffin v. Scheol Board, 377 U.S. 218, 233 (1961).



the wrong done,”” § 1983 permits remedies which re-
quire those officials to exercise that power even where
doing so impacts upon the treasury of the entity which
they serve.* The court below found that plaintiifs’
theory foundered on the first proposition—it held that
as the publie officials are not ‘‘persons,’”’ there 1s no
jurisdietion to entertain the claim. The eourt did not
reach or discuss the second proposition. We deal wath
hoth propositions herein.

* The theory is applicable only where the wrongdoing officials
hold positions of responsibility empowering them to provide the
relief sought., Not everv act of misconduct. by every municipal em-
plover can lead to an order against him in his official capacity
impacting upon the public treasurv. The courts can do no more
than order wrongdoing officials to exercise ‘‘the power that 1is
theirs’’ to right the wrones which they have eommitted through
their offices.  Griffin v. School Board, 377 TU.S. 218, 233 (1964).
See also Swann v, Board of FEducation, 402 U.S. 1, 30 (1971).
Althouzh a counrt may have jurisdiction over a pubhic official, it
cannot instill him with powers to undo his wrong which he does
not possess by virtue of his office. The wrongdoing policemen
in Aonroe v. Pape, 360 U.S. 167 (1961), could not have been
ordered to make their victims whole from the publie treasury—
their official powers did not extend that far. Nor could such
relief have been directed at their superiors who did have such
powers, for those superiors were not wrongdoers. As this Court
explained in Rizzn v. Goode, 423 U.S. 362, 377 (1976), distingumish-

ing Swann and Brown, relief may be obtained only against those
responsible for the wrong:

‘““Those against. whom mjunctive relief was directed 1n cases
snch as Swann and Brown were not administrators and school
hoard members who had in their employ a small number of
individuals, which latter on their own deprived black students
of their constitutional rights to a unitary school system. They
were administrators and school board members who were found
by their nwn eonduet in the administration of the school system
to have denied those rights. Here, the Distriet Court found
that none of the petitioners had deprived the respondent
classes of anv rights seceured under the Constitution.”
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A. Public Officials in Their Official Capacities Are “"Persons”
Within the Meaning of § 1983, No Matter What Relief Is
Sought Against Them, and the Federal Courts Have Juris-
diction Under 28 U.S.C. § 1343 To Entertain Claima for All

Tvpes of Relief Against Such “Persons.”

The court below did not question that there would
have been jurisdiction in the distriet court to hear and
resolve plaintiffs’ claims against the public officials
had injunctive or declaratory relief been sought:
“There is no doubt that municipal and state officials.
sined in their official capacities, are ‘persons’ within
the meaning of [42 U.S.C.] § 1983 when they are sued
for injunctive or deeclaratory relief.”’® The court
ruled, however, that these same defendanis are not
“persons”™ within the meaning of ¢ 1983 when they are
sued for monetary relief, and therefore that ‘‘[w]e
are . . . without jurisdiction to hear this suit.” ®

The court below founded its analysis upon this
Court’s decision in Monroe v, Pape, 365 U.S. 167
(1961), whieh held, 1nier alia, that 1 a suit for money
damages a municipality is not a person within the
meaning of what 1s now codified as ¢ 1983. The court
below reasoned as follows: (a) the Department of So-
cial Services and the school board here are in effect
part of the City of New York and thus, under Monroe,
not “‘persons’” in their own rights; (b) the mounetary
relief sought against the public officials in their official
capacities would in faét come out of the treasuries of
the Board of Education and the City of New York:
consequently- (¢) the real parties in mterest are the
sity and the Board and not the nameéd public officials;
and (d) suits against public officials mav not be used

1 Pot.- AL 53-54,
“Tet. A, 60,
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as a ‘‘subterfuge’ to sue non-‘‘persons,”’ and thus
jurisdiction does not lie under §1343(3).° (We as-
sume, for purpose of our argument m Part I, that as
the court below held, school boards are not ‘‘persons.”
Of course if they are ““persons,’”” as we show they are
in Part LI, there could he no inhibition upon suits
against school boards or their officials for relief im-
pactine upon their treasuries.)

Significantly, the court below completed the fore-
going analysis without dealing with this Court’s deci-
sion in City of Kenosha v, Bruno, 412 U.S. 507 (1973)
—a decision which eannot be reconciled with the hold-
ing below that public officials are ‘‘persons’ for de-
claratory and injunctive rehief but not for monetary
relief. In Kenosha, this Court held that a municipality
1s not a ‘““person” suable under § 1983 for any relief,
declaratory or injunctive as well as monetarv. Given
the Kenosha holding, the logic of the court of appeals’
analvsis would apply equally to preclude jurisdiction
of a claim tor declaratory or injunctive relief against
a public official In his official capacity, where the real
impact of that relief would be felt by the entity which
is not a ‘““person.” Just as with monetary relief, 1t
could he said that to entertain a suit against the publie
official in his official capacity for such declaratory or
injunctive reliet would be sanctioning a “‘subterfuge”’
to accomplish indirectly what cannot he done directly.

“Pet. A. 55-61. Although recognizing that the Eleventh Amend-
ment is inapplicable to this case, the court below thought that the
case liw developed under that Amendment furnished ‘“a com-
pelling analogy’’ for its ruling. Id. at 56. In faet, the analogy
15 wholly Sawed. We defer our demonstration on this point to
Part 1-1I3, ¥afra, for even if the analogy were valid it would go to the
scope of the federal court’s remedial power, not to its jurisdiction.
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K enosha found no evidence in the legislative history
of § 1983 or in its language ‘‘to.suggest that the ge-
neric word ‘person’ was intended to have a bifurcated
application to municipal corporations depending on the
nature of the relief sought against them.” 412 U.s.
at 513. The same is true as to public officials. The
statute prescribes the same cause of action, in the same
terms, against ““every person.’”’ And there 1s not a
word 1n the legislative historv suggesting that public
officials are “‘persons’’ for some purposes but not
others., 'Fhus, there 1s no more basis here than in
K enosha for bifurcating the “person’ status of the
defendants. Regardless of the relief songht, there must
be but a single answer to the question whether a public

official in his official capacity i1s a ‘‘person’’ suable
under © 1983.

That answer has already been provided by this Court
i dozens of cases. I'or decades, this Court has en-
tertained and decided § 1983 actions against publie
offictals in their official capacities; indeed, all of the
Court’s school desegregation and legislative reappor-
tionment decisions have been rendered in such actions.?
In all of these cases the public entity was the “‘real

* The school desegregation cases are cited infra p. 28, n. 28. The
legnslative reapportionment cases include Baker v, Carr, 369 U.S.
136 (1962} ; Reynolds v. Sims, 377 U.S. 533, 537 (1964); W CA4,
Inc. v. Lomenzo, 377 U.S. 633, 633 (1964) : Davis v. Mann, 377 U.S.
678, 680 (1964) ; Roman v. Sincock, 377 U.S. 695, 697 (1964).

Of course, in all the school desegregation cascs, suit was brought
not only against the publie officials in their official capacities,
but also against the school board itself. It is possible, therefore,
that this Court entertained those cases hecause school boards are
themselves ““persons’ under § 1983, In that event, those cases
establish that there is no jurisdictional problem here, at least with
respect to that portion of the case concerning school board em-
ployees, for here too snit was brought against the school board
as well as against the publie officials. See part II, infra.
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party in interest,” and in many the relief awarded
impacted directly upon the entity’s treasury.’

It is true that in none of these cases was the issue
whether public officials in their official capacities are
“pmersons’’ directly addressed. DBut a finding, implicit
or explicit, that such defendants are “‘persons’’ suable
under § 1983 was a necessary predicate to this Court’s
entertaining those cases and approving relief therein,
particularly as this Court has recognized its duty—in
the context of a case brought pursuant to § 1983 and
§ 1343 (3)—sua sponte ‘‘to sec to it that the jurisdietion
of the [district court] which is defined and limited by
statute, 1s not exceeded,” City of Kenosha v. Bruno,
supra, 412 U.S. at 511. It is not without significance
that on the very day that Kenosha was decided, holding
sua sponte that public entities may not be sued under
§ 1983, this Court affirmed an order in another ¢ 1983
aetion dirvecting a publie offictal to reimburse excess
tuition payvments which had been improperly collected

from students. Viandis v. Kline, 412 U.S. 441, 444-445,
454 (1973).

Notwithstanding the absence of express eonsidera-
tion, these many decisions by this ‘Court surely con-
stitute stare decisis on the issue whether public em-
plovees 1n their official capacities are ‘‘persons’’ under
y 1983. Too many important decisions of this Court
have proceeded on that premise for the question to be

considered other than settled. As this Court stated in

Brown Shoe Co. v. Umted States, 370 U.S. 294, 306-307
(1962) :

“While we are not bound by previous exercises of
jurisdretion 1n cases in which our power to act was

“We cite and describe these cases infra, pp. 15, 17.
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not questioned but was passed sub silentio,
neither should we disregard the implications of an
exercise of judicial authority assumed to be proper
for over 40 years.”

Adherence to the rule implicitly established by these
§ 1983 cases is particularly appropriate here, for the
rule is one of statutory construction (rather than con-
stitutional interpretation).” Congress has been free to
change it, vet, despite close congressional scrutiny of
the pertinent decisions, Congleqs has evmced no dis-
satisfaction with the rule.’”

"In sum, there is no reom for a holding that public
officials in their official capacities are not “‘persons’
snable under § 1983, and the court below erred in ruling
that ithere was no § 1343 jurisdiction over plaintiffs’
¢laim against these defendants. There remains the
“merits’’ question, which the court below did not reach,
whether there are special limitations upon the relief
which ean be awarded against these defendants, and 1t
isto that question that we now turn.

B. When Public Officials Use the Powers of Their Ofice To

Violate Constitutional Rights, They May Be Ordered To
Use the Powers of Their Office To Remedy Their Viola-
tions Even Though the Public Treasury Be Impacted.

It is a familiar principle of federal law that
when a federal court has jurisdiction over a ‘defendant
who has violated constitutional rights, it will ordinarily

* Burnet v. Coronndo Ol & Gas Co., 285 U.S. 393, 406-408 (1932)
(Brandeis, J., dissenting), -.quoted with approval in Edelman v
Jordan, 415 11.5, 651, 671 n.14 (1974).

10 Cf. Flood v. Kuhn, 407 U.S. 258, 282-284 (1972). We discuss

the congressional response to the Court's desegregation decisions
infra, pp. 15-16, 30-32.
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require im to do what he can to repair the damage.
“II1t is . . . well settled that nvhere legal rights have
been invaded, and a federal statute provides for a
creneral right to sue for such invasion, federal courts
may use any available remedy to make good the wrong
done.”” Bell v. Hood, 327 U.S. 678, 684 (1946)." On
its face, § 1983 is such a statute. It creates a cause of
action for “‘redress’ by the ‘‘party injured’’ against
‘every person’’ violating constitutional rights, and
prescribes the broadest possible avenue to relief:
through *‘an action at law, suit in egurty, or other
propetr proceeding.” See also 42 U.S.C. § 1988, These
words do not seem to admit of the interpretation that
Congress meant the ‘‘injured party” to go without
“redress’ when the injury is monetary and the wrong-
doing ‘“‘persons’’ are publie officials. In the face of this
unequivocal statutory language, it is difficult to see any
hasis for not applving the ordinary rule that federal
courts ‘“will make good the wrong done.” Any advo-
cate to the contrary should be required to bear a heavy
hurden of persuasion.

The court below did not address this question in
these terms, for it mistakenly disposed of the case on
jurisdictional grounds. But it is easy to see from its

11 *“The existence of a statutory right implies the existenee of
all necessary and appropriate remedies.’’ Swullivan v. Liftle Hunt-
g Park, 396 TU.S. 229, 239 (1969). “*The general rule is, that
when a wrong has heen done, and the law gives a remedy, the com-
pensation shall he equal to the injury,’’ Wicker v. Hoppock, 6
Wall. 94, 98 (1867), reaffirmed in Albemarie Paper Co. v. Moody,
422 1.5, 405, 418-19 (1975). Justice Cardozo put the principle
in these words: ‘‘Onee let it be ascertained that the amount iIs
determinable and all that follows is an incident . . . . [O]nce a
wrong 18 brought to light[, t)here ¢an be no stopping after that
until justice is done.’’ Bemis Bros. Bag Co. v. United Statcs, 289
1].S. 28, 35-36 (1933).
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opinion how 1t would have ahswered it: the court helow
thought that ‘‘the Reconstruction Congress which en-
acted the Civil Rights Aet sought to profect municipal
treasuries,’” ' and no doubt would have concluded that
Congress 1ntended to restriet the relief available
aganst public officials commensurately with that ob-
ject. Although the logical implementation of such an
nnderstanding of congressional intent would be to per-

mit no award against publie officials which impacts on
municipal treasuries, the court below, which perceived
a ‘‘compelling analogy” in the Eleventh Amendment

cases,” presumablv would have precluded only awards
of retroactive monetary relief.

We will show herein that in § 1983 suits against pub-
lie officinls neither the complete prohibition of awards
which impaet npon municipal treasuries nor the pre-
clusion only of awards of retroactive monetary relief
from such treasuries is a defensible resnlt. In doing
30, we will proceed as follows: First, this Court has
already decided 1n numerous cases that relief mav be
granted which impaets upon the public treasury in
0 1983 suits against public officials in their official
capacities, and Congress has accepted, indeed built
upon, those decisions. Second, the Eleventh Amend-
ment ‘““analogy’’ to which the court helow refers is the
product ot this Court’s effort to reconcile competing
constitutional interests; it makes no sense as a means
to determine the intent of the 1871 Congress in enact-

mg § 1983, and in fact leads to a distortion of the
manifest congressional purpose.

1. A construction that § 1983 precludes all awards
agamnst public officials Impacting upon public freas-

1~ Pet. A. 59.
13 Pet. A. D6.
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uries could not be reconciled with the many decisions
of this Court in § 1983 actions against public officials
requiring the expenditure of enormous sums from local
governmental treasuries—decisions which Congress has
followed closely, legislated about, but never chosen to
Overturn,

Many of this Court’s school desegregation decisions,
for example, have required large expenditures from
focal government treasuries. The leading example is
Giriffin v, School Board, 377 U.S. 218, 233 (1964), where
the Court authorized issuance of an order requuring
public officials “‘to exercise the power that is theirs
to levy taxes to raise funds’ 1if necessary to reopen the
public schools. And, in Swann v. Charlotte-Mecklen-
birg Board of Education, 402 U.S. 1, 30, and n.12
(1971), the Cowrt affirmed a busing order requiring
“‘local school authorities’’ ‘“to employ 138 more buses
than [the school system] had previously operated.”

Congress, aware that the Court has issued orders
against public officials requiring them to expend public
funds. has not amended either 42 U.S.C. § 1983 or 28
U.S.C. §1243(3) to withdraw the federal courts’ au-
thority and/or jurisdiction to issue such orders; on
the contrary, Congress has expressly declared its inten-
tion nof to do so.

In 1974, Congress found that ‘“the implementation of
desegregation plans that require extensive student
transportation has, in many cases, required local edu-
cational agencies to expend large amount[s] of funds,
therchy depleting their financial resources . . .”” 20
U.S.C. §1702(a) (3). Congress’ response was not to
withdraw either jurisdietion or judicial power to re-
quire such plans, but simply to legislate revised eviden-
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tiary standards and remedial priorities to be employed
by the courts in deciding such cases.”! And lest that
step be misunderstood as a statutory withdrawal of
judicial power or jurisdiction, Congress took care to
declare expressly that ‘‘the prowvisions of this chapter
are not intended to modify or diminish the anthormty

of the courts of the United States to enforee fully the
fifth and fourteenth amendments to the Constitution of

the United States.”” 20 U.S.C. § 1702(b)."

Kither the 1871 Congress really did intend to ““ pro-
tect mumicipal treasuries,’” or 1t did not. If 1t did, and
if there had been no intervening developments, the
solution would be clear: the Court would be required
to ““aive cffect to the legislative will,”! Philbrook v.
(rlodgett, 421 U.S. 707, 713 (1975), by forbidding all
remedies 1n § 1983 actions which impact monetarily
npon public freasuries. But, of eourse, there have
heen intervening developments: this Court has re-
peatedly approved just such remedies—hoth “‘pros-
pective,”” as we have just shown, and ‘“‘retroactive,”’
as we show below— and the modern Congress has
responded by expressly affirming its desire wof to

“modify or diminish”’ the power of the federal courts

1420 U.8.C. §31703-05, 1712-18, 1752-58.

*In 1972, Congress had similarly found that ‘‘the process of
chminating or preventing minority group isolation . . . involves
the expenditure of additional funds to which loecal educational
agencies do not have access.”’ 20 U.S.C. §1601(a). Then, too,
Congress’ response was not to cut back on the federal courts’
statutory powers or jurisdiction, but rather to reaffirm the pro-
priety of their exercise. Congress decided ‘‘to provide financial
assistance’” to enable local educational amencies to meet the de-
mands of these court orders, 20 U.S.C. §§ 1601(b) (1), 1605(a) (1)
(A) (1), and enlarged npon the remedies available in such actions
hy expressly authorizing attorney’s fee awards, 20 U.S.C. § 1617.
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to award such remedies. Under these circnmstances,
this Court's prior decisions must be taken to preclude
a1 holding that public treasuries can never be affected.

9. A construetion of § 1983 which would permit
orders requiring publie officials $o spend publie funds
prosepectively, while precluding orders against such
officials  directing retroactive monetary payments
from the publie treasurv, would also eollide with
prior decisions of this Court. In Viendis v. Klwie,
supra, 412 U.S. at 444-445, 454, a § 1983 case, this
Jourt affirmed an order requiring a publie offielal to
reimburse ¢xeess tuition payments collected m viola-
tion of constitutional rights, Similarvly, in Cleveland
Board of Education v. La Fleur, 414 U.S. 632 638
(1974). a § 1983 case, this Court affirmed as ‘“‘appro-
priate relief?’ a backpay award to pregnant teachers
nneonstitntionally suspended from employment (see

226 17, Supp. 1159, 1161 (E.D. Va. 1971)). Cf. Edel-
peen. v Jordon, 415 U.S. 651 (1974) (all opintons in this

case cither expressly declare or Implicitly assume that,
where the Eleventh Amendment is inapplieable, retro-
active monetary relief from a public entitv’s treasury
may he awarded in a § 1983 action against publie offi-
c1als in their official capacities).’

Wl delman was a § 1983 action broucht against officials of the
State of [Mlinnts seekine, inter alia. an order requiring the defend-
ants to provide benefits which wonld have been paid bnt for their
unlawflnl delavs.

The Court began 1ts analvsis with the reengnition that the
monetary award, although addressed to the pubhe officials, would
i fact be paid from the public treasury—in this mstance, the
state treaswry. ““These funds will obviously not be paid ont of
thie pocket of petitioner Edeliman . . . The funds to satisfy the
award m this case mnst inevitably come from the general revenues
nf the State of Tlhnois.”” 415 1.8, at 664, 665. The Court then
riled, by a 5-4 vote, that such an award was precluded by the
Eloventh Amendment.

For present purposes, the important part of Fdelman i1s not
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ity even passing these prior decisions, nothing ean
be found on the face of § 1983 or in s legislative his-
tory to justify distingwishing between progpective and
ratroactive relief.  Sneh justification as can be made
for such a distinetion must come not from anything
imternal to § 1983 or its bhackground but from the
“compelling analogy’ of this Cowrt’s TFEleventh

1its eonstruction of the Eleventh Amendment—as we show below,
the KEleventh Amendment is mmapplicable here because it protects
only state treasuries. not local school board treasuries—but the
apparcnt, amanimity on the Court that but for the Eleventh
Amendment the monetary relief would have heen recoverable under
Y 1983 despite the fact that it came from the treasnry of a public
entity {(the State) net itself a “person’ under § 1983,

Dutially 1t s apparvent that, if § 1983 did not authorize mone-
tary awianrds agaimnst public officials pavable from publiec funds.
there would have been no oceasion for the Court to discuss the
LEleventh Amendment at all in Edelmaen. Pursnant to the poliey
of avoidine unnecessary  eonstitutional adjudication (see, e.g.,
Ifagans v Lavine, 415 118, 528, 546-547 (1974)). the Court need
only have declared that § 1982 itself did not aunthorize the award,
and the case wauld have been over. Onlv if the Court was of
the view that £ 1983 otherwise wowld reach the pnhlie treasurv
was 1t appropriate 1o reach the constitutional question whether the
Eleventh Amendment dietated a contrarv resnlt.

All four dissenters in Edelman Gneludine the author of Monroe
v. Pape) would have allowed the recovervy arainst state officials
even thongh 1t was to be paid from state funds. 415 U.S. at 678-
O5T (Douglas. J.. dissenting) : id. at 687-688 (Brennan, J.. dissent-
mg) s ad.at G88-G96 (Marshall, J., joined by Blackmun, /1., dissent-
). The majority. of course. disagreed, hut not because of any
imitation found i § 1983 itself. TRather, the majoritv concluded
that the Efeventh Amendment constituted an independent restrie-

tion upon the scope of relief available in federal conrt. 415 US.
at B7TT:

“Thongh a § 1783 action mayv be instituted by publie aid re-
cipients such as respondent, a federal court’s remedial power,
consisten! with the Eleventh Amendment, is necessarily lim-
ited to prospective injunetive relief | . . and may not include
a retroactive award which requires the payment of funds
from the state treasurv . . ’7 {emphasis added: footnntes
aomitied).




19

Amendment decisions.’ As we show, this ‘“analogy’
cannot hear examination.

The distinetion between retroactive and prospective
relicf for purposes of the Eleventh Amendment does
not. purport to be an expression of the will of the fram-
ers of that Amendment. Rather, it represents the
culmination of this Court’s effort—hegun with the
creation of the fiction of Ex parte Young, 209 U.S. 123
(1908)—tn reconcile the clash of valuces established by
two constitutional amendments. adopted more than 60
years apart: on the one hand, the **sword’ of the
Fourteenth Amendment; " on the other, the “*shield” of
the Eleventh.”™ The Eleventh Amendment was de-
signed to insulate state treasuries against federal
court awards; ™ the Fourteenth Amendment was de-
sighed to place hmitations upon states in their treat-

ment of private persons.®

The line ultimately drawn in Edelman v. Jordan,
supro, evolved from n series of decisions confronting
different aspects of the apparent tension between the
two amendments. This end product—the line batween
prospective and retroactive monetary relief—is one
which ‘“will not 1m many instances be that hetween

'" As the court below recognized, the Eleventh Amendment has
no direct application to this case, hecause neither cities nor local

school boards enjoy Eleventh Amendment protection. Fdelman v.
Jordan, supra, 415 TU.8. at 667, n. 12; M. Healthy School Dhist.

v. Doxle, 45 TV 4079, 4081 (1977).
15 Edelman v, Jordan, supra, 415 U.S. at 664.
* Fitzpatriok . Biteer, 421 U.S. 445, 448 (1976)

0 Petty v. Tennessee-dhissourt Bridge Comm™n, 359 U.S. 272, 276
n. 1 (1939) : Parden v, Terminal R, Co., 377 U.S. 184, 187 (1963).

=V Fitzpatrick, supra, 427 U.S. at 456.
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day and night.”  Edelman, 415 U.S. at 667. This
Court did not attempt in Edehaan to explain the re-
sult as a logical distinction which Congress would
have drawn starting from first principles, but as the
evolved harmowzation of counflicting constitutional
interests.

To import the line dravywn 1n such fashion into the
meaning ot ¢ 1983 would make no sense. ‘We are
concelmned here with the 1nterpretation of a single
cnactment. of Congress. ““Our objective in a case such
as this 1s fo ascertain the congressional infent and give
effect to the legislative will.”  Plulbraok v. Glodgett,
supra, 421 TS, at 713, While it is theoretically
possible that a Congress might ¢hoose to draw the line
hetween prospective and retroactive monetary awards
impacting upon a municipal treasury, there is not a
shred of evidence im the legislative debates to suggest
that the Congress of 1871 i fact intended to draw such
a line in § 1983, Nor is there anvthinge so inherently
“right” about the line to attribute it to Congress with-
out any foundation in the langunage or history of the
Acat.  Is it likely, for example. that Congress intended
to empower the federal conrts to require massive ex-
penditures from publie treasuries to achieve desegre-
gation. while at the same time intending to withhold
power from those courts to award back salaries from
the same treasurics to the black teachers diserimina-
torily selected for dismissal and non-renewal as de-
segregation plans were implemented 2% It would be a

** Cases ave common in which the lower federal courts have up-
held the propriety in § 1983 cases of backpay awards to black
teachers who were diseriminatorily selected for dismissal or non-
renewal when school integration necessitated force reductions. See,
e.r., Snith v. Board of Education of Morrilion School District, 365



21

most remarkable coincidence if Congress in 1871 had
drawn the precise line which did not begin fo be
drawn in the Eleventh Amendment cases until 1908

and did not reach final shape until 1974 following
decades of litigation.™

More important, the importation of the Eleventh
Amendment line into § 1983 would contravene the cen-
tral purpose of that statute—to provide a complete
federal remedy for federal constitutional wrongs com-
mitted under eolor of state law—without serving any
other purpose which the Congress that enacted ¢ 1983
meant to achieve, The language of ¢ 1983 and its legis-
lative history make clear that the competition of values
which led to the distinetion between prospective and
retroactive relief for purposes of the Kleventh Amend-
ment has no analogous counterpart in § 1983. The lat-
ler provision was mtended to be breoadly remedial and
its enactors did not seek to ‘‘protect municipal treas-

e ——

e e,

[.2d 7570, 783-T84 (8th Cir. 1966) (Blackmun. .J.): Chambers v.
Hendersomntle City Boerd of Education, 364 F.2d 189, 193 (4th
Cir. 1966) (en banc); Hill v. Franklin Counly Board of Educa-
tion, 390 F.2d 583 (6th Cir. 19G8) ; Rolfe v. County Board of Edu-
calton of Lincoln County. 391 F.2d 77, 81 (6th Cir. 1968) ; Hafton
v. Counly Board of Fducation of Maury County. 422 F.24 457
(6th Cir. 1970} ; Harkless v. Sweeny Independent School District,
427 1°.2d 319, 323 (5Hth Cir. 1970) (Bell, J.) (Compare: Muzquiz
v. Cily of San Antonio, 528 F.24 499 (5th Cir. 1976) (en bane)) ;
AMelerren v. Counfy Board of Education of Fayette County, 455
F.2d 199 (6th Cir.), cerf. denied, 407 U.S. 934 (1972). See also,
smith. v, Hamplon Trarming School for Nurses, 360 F.2d 577 (4th
Cir, 1960) (en bance) ; Johnson v. Branch, 364 F.2d 1977 (4th Cir
1966) (an bance), cert. denied, 385 U.S. 1003 (1967) : North Caro-

lina Teachers Ass'n v, Asheboro City Board of Education, 393 F.24d
7306 (4th Cir. 1968) (en bane).

=3 The Eleventh Amendment line began to be drawn in Ex parfe

Young, 200 U.S. 123 (1908), and reached its present contours only
with the decision of Fdelman in 1974.
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aries.” Congress established a sword in § 1953, but no
shield.

Analysis of what Congress meant must bhegin with
what was enacted. In its terms, as described ahove,
§ 1983 provides to the “‘party injured’ a cause ot ac-
tion for “redress” ‘‘in an action at law, st In equity,
or othar proper proceeding’” against ¢ [e]very person’™
who violates its substantive provisions. This Court, in
the context of interpreting another portion of the Civil
Rights Act of 1871, stated that the approach 10 Recon-
struction civil rights statutes is to ¢ ‘aceord [them] a
sweep as broad as [their] language.’ ’ Griffin v. Breck-
enridge, 403 U.S. 88, 97 (1971), quoting from Uniled
States v. Price, 383 TU.S. 787, 801 (1966). On 1its face,
§ 1983—and it is here the meaning of that provision
alone which is at issue—provides for complete ‘‘re-
dress’® against ‘‘every person’’ who violates its terms.
That language in itself, cannot constitute the hasis for
finding a prohibition of retroactive monetary reliet
acainst any person.’”’

The legislative history of § 1985 confirms a remedial
purpose as broad as its language. We analyze that
history in great detail in the appendix which follows
this argument. That analysis shows that Congress In
passing what is now § 1983 meant to establish a private
cause of action for redress as broad as 1t was empow-
cred to create by the Hourteenth Amendment. Not a
word said 1 conneection with the enactment of ¢ 1983
Indicates the slightest 1mtention to leave a party imjured
hv a Fourteenth Amendment violation with less than a
full remedy. Indeed, the contrarv i1s true: complete
remedy for snch congtitutional vielations was Congress’
preaccupation. Sce pp. 2a-13a, mfra.  In this connee-
tion, nothing in the debates over § 1983 indicates auny
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congressional concern to ‘‘protect mumecipal treas-
uries.'” If anvthing, the evidence is strong that Con-
gress meant munieipalities to be subject to suit under
O 1953 directly as “‘persons.’””  Congress understood
that the Ifourteenth Amendmeut applied to restrict
the actions of munieipalities, and § 1983 was intended
to create a private cause of action as broad as the scope
of that Amendment (see pp. 15a-16a, mfra); and, a
month before the mtroduction of the hill containing
§ 1983, and less thau two months before its passage,
C'ongress bad cuacted a definitional statute to assist in
the construction of subsequently enacted statutes, which
provided that except where there was cevidence of a
contrary congressional intent the term ‘“‘persons”’
cshould be understood to include ‘‘bodies politie and
corporate.”” See pp. 1a, 14a-15a, wnfra.

Ibach of the propositions just set forth regarding
the legislative history is fully supported in the appen-
aix. That-history, taken together with the unequivocal
language of the statute, is sufficient to dispose of any
effort to read into § 1983 a distinction between pros-
pective and retroactive remedies in actions against
public officials in thelr official capacities.

Lt would be sufficient to stop here, but for a compli-
cation which results from certain statements made
about the legisiative debates of 1871 in Monroc v. Pape,
sipre, Aonroe decided that the enacting Congress did
not mean to include municipalities within the term
“persons” in § 1983. That conclusion was based not
on the legislative history of those portions of the bill
which Congress enacted into law—indeed, as we show
i the appendix, that legislative history clearly indi-
cates the opposite—but on the history of an amendment
to that bill, the Sherman Amendment, which was even-
tnally defeated. 365 U.S. at 187-192. The Sherman
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Amendment proposed to make counties, cities, and par-
ishes liable in damages for privaie acts of violence oc-
curring within their boundaries, wathout regard even
to whether those entities had been delegated any police
power by the state with which to deal with sueb vio-
lence. See pp. 17a-19a, infra. The Alonroe Court under-
stood the defeat of that amendment to have resulted
from Congress’ doubt as to its constitutional power to
“‘1mpose cival liability on municipalities,”” 363 U.S. at
190. In faet, this understanding is incorrect, as is ap-
parent from two considerations:

First, Congress did not doubt its power to ““impose
civi] hability on municipalities® in the circumstances
governed by § 1983, i.e. where a municipality in the
exercise of powers delegated to 1t by the state violates
the prolubitions of Section 1 of the Fourteenth Amend-
ment. Congress had voted for the Fourteenth Amend-
ment 1 1866, and as this Cowrt has repeatedly recog-
nized, it meant the prohibitions of Section 1 to apply
to local governmental bodies. Fx parte Virginia, 100
U.S. 339, 346-347 (18R0); Home Telephone & Tele-
graph Co. v. Los Angeles, 227 U.S. 278 (1913) ; Lovell
v. Grifin, 303 U.S. 444, 450 (1938). We demonstrate
Congress’ awareness of this power in the appendix.
See pp. 15a-16a, tnfre. We note here oniyv that the 1871
Congress could not have forgotten what it had done
five years earlier, for Representative Bingham (whom
Justice Black called ‘‘the Madison of the First seetion
of the Fourtecenth Amendment’ *) reminded his ecol-
leagues dwring the debate on § 1983 that in drafting
the first section of the Fourteenth Amendment he had
used the words “No State shall . . .’ for the precise

purpose of overruling a Supreme Court decision hold-

- Adamson v. California, 332 U.S. 46, 74 (1947) (dissenting
opinion).
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ing that a city’s taking of personal property without
compensation did not violate the Constitution as it then
stood.™  He went on to explain that he had copied these
words from the Impairment of Obligations of Con-
tracts Clause.™ And in 1867, only four years prior to
the debate ou ¢ 1983, the Supreme Court had ruled that
the Jatter clause hound municipalities equally with
states, and affirmed a writ of mandamus compelling
municipal officers to levy taxes if necessary to honor
the contract sought to be impaived. Ton Hoffman v.
City of Quincy, 71 U.S. 535, 554-355 (1867).

Second, an examination of the debates over the Shetr-
man Amendment reveals that while the Amendment
failed owing to a donbt concerning Congress’ poswer, it
was a doubt germane to the Sherman Amendment’s
unique provisions and wholly irrelevant to the mean-
ing of § 1983. See pp. 17a-31a, infra. The Sherman
Amendment had nothing to do with requiring munici-
palities to abide by the requirements of the Fourteenth
Amecndment in exercising powers delegated by the
states: rather, it would have made munieci palities affirm-
atively responsible for preventing certain private acts
of violence from oceurring within their houndaries.
Congress’ doubt woent only to its constitutional power
to impose on local government bodies the affirmative
obligation to exercise the police power: it was this
doubt which led to the defeat of the Sherman Amend-
meut. The Republican representatives who supported
the bill generally, but whose defection caused the
defeat of the Sherman Amendment, asserted that

** Cong. Globe, 42 Cong., 1st Session, Appendix {(hereinafter
“Globe App.tT). p. 83-84.

% Gllohe App. 84
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it was the prerogative of the states to deternune
whether and how to delegate the police power
function to local governments; that Congress conld
not bvpass the states and impose such tunctions
directly upon those governments; and -consequently
that Congress lacked power to hold municipahties
monetarily hable for failing to exerveise such power.
See pp. 21a-31a, wefra. That constitutional donbt,
of course, warrants no inference that Congress intended
to insulate municipal treasuries in § 1983, for, unlike
the Sherman Amendment, § 1983 did not purport to
imponsge any affirmative obligations upon municipalities,
but onlv to enforece the prohibitions of the Iour-
teenth Amendment—*"*no State shatl . . ."’—which
songress knew applied to municipalities 1n their exer-
c1se of whatever powers the states chose to delegate to
them. We analvze the meaning of the defeat of the
Sherman Amendment more fully i the appendix.

We do not challenge here the holding of Monroe v.
Pape. Soundly bhased or not, the decision there that
mumeipalities are not ““persons’ under ¢ 1983, twice
relied upon in recent decisions,” may well be entitled
to stare decisis eftfect. But neither stare decisis nor
any other doctrine compels this Court fo perpetuate
Monroe’s crroneons reading of the legislative history
when, as here, distinet 1ssues of statutory construction,
ot controlled by the actual holding of Monroe, are
preseuted for decision.  Congress did nné intend to
“protect municipal treasuries,” and there is thus no
warrant for miting the remedies available in a § 1983
pcetion agamst publie offictals in thelr official capacities.

“CMoor v, County of Alameda, 411 1.8, 693 (1973); City of
Nenosha v, Druno, 412 TS, H07 (1973). See also Aldinger v,
Howard, 427 11,5, 1, 16 (1976).
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II. SCHOOL BOARDS ARE “PERSONS” WITHIN THE
MEANING OF § 1983.

The court below decided that the Board of Kduca-
tion of the City of New York 1s not a ‘“person’ within
the meaning of § 1983. The opinion is ambiguous as to
the ground upon which this decision is based. On the
one hand, the opinion indicates that due to institutional
characteristies peculiar to this hoard of education, it
should be considered a part of the City of New York.
and not an independent entity; therefore, the board
1s not a ““person’’ hecause the city is not a “‘person.”’
Pet. A. 44-50, If this be the court’s holding, it is not
of particular interest to these amici, whose concern is
with the “*person’ status of those school boards which
are 1mndependent entities. We do note on this issue,
however, that contrary to the apparent conclusion of
the court below, the New York courts have consistently
ruled that the New York City Board of Edueation is
“an independent corporation separate and distinet
trom the eity.” Lanza v. Wagner, 11 N.Y.2d 317, 326

(1962) ; People ex rel. Wells & Newton Co. v. Craiy,
232 N.Y. 125, 135 (1922).

On the other hand, implicit in a portion of the court’s
analysis 1s a finding that no school boards, regardless
how constituted, are “‘persons’ within the meaning of
v 1383. If this be the court’s holding, we belicve it to
be 1n error. In their typical form, local school boards
are distinet and independent governmental entities not
properly viewed as mere sub-parts of other govern-
mental bodies. See Miliken v, Bradley, 418 U.S.
117, 741-743 (1974). As consistentlv as this Court
has treated other governmental entities as outside
the ambit of § 1983 and § 1343(3), so equally con-
sistently  (and in far greater volume) has this
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Court treated school hoards as within the ambit of those
provisions. In case after case, particularly in the
school desegregation area, this Court has enter-
tained § 1983 actions 1n which school boards were
defendants, without any indication that such boards
were not proper parties.*

Bevond merelv entertaining these cases, the Court
has on a number of occasions issued orders against
school boards or directed or approved the issuance of
such orders. Ifor example, in Green, supra, 391 U.S,
at 437-439, 441-442, a unanimous Court declaved:

“13 years after Brown II commanded the aboli-
tion of dual systems we must measure the effec-
tiveness of Respondent School Board’s ‘freedom
of choice’ plan to achieve that end. The School
Board contends that it has fully discharged its

- See, e, Drown v. Boeard of Education, 347 U.S. 483 (1954);
WVeNeese v, Board of Education, 373 U.S. 663 (1963); Abingion
School Dist. v. Schempp, 374 U.S. 203 (1963); Griffin v. School
Roard, 377 1.8, 218 (1963); Bradley v. School Roard, 382 U.S.
103 (1363) ; Gfrecn v, County School Board, 391 U.S. 430 (1968) ;
Raney v. Board of Education, 391 U.S. 443 (1968); Monroe v.
Board of Commissioners, 391 U.S. 450 (1968) ; Kramer v. Union
Sehool District, 395 U.S. 621 (1969) : Alerander v. Board of Edu-
cation, 396 11.S. 19 (1969) ; Carter v. West Feliciana School Bd., 396
(.S, 226 (JQB‘H 396 ULS. 290 (1970) : Swann v. Board of qucu
tion, 402 11.S. 1 (1971) ; Davis v. School Comm’rs of Mobile County,
102 U.S. 33 (1971); Northeross v. Memphis Board of Education,
412 ULS. 427 (1973) ; Keyes v. School District No. 1, Denver, Colo.,
113 U.8. 189 (1973); Cleveland Board of Educm‘mn V. L-:rFIeur_
114 U.S. 632 (1974) ; Bradley v. Richmond School Board, 416 U.S.
636 (1974); (foss v. Lopez, 419 U.S. 5635, 568 (1975) ; East Carroll
Parish. School Bd. v. Marshall, 424 U.S. 636 (1976): Pasadena
(ity Bd. of Edueation v. Spangler, 427 U.S. 424 (1976). Several
n{ these decisions encompassed two or more consolidated ecases. In
addition to these full decisions, there of course has been an enor-

mous nuwmher of per curiam dEEIbIOI’l? n schoul desegregatmn cases
acainst school hoards.
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obligation . . . But that argument ignores the
thrust of Brown II ... Sehool boards such as the
roespondent . . . were . . . charged with the affirma-
five duty to take whatever steps might be necessary
to convert to a unitary system ... [I]t was to this
end that Brown II commanded school boards to
hend their efforts.

‘¢ . . The burden on a school board today s to
come forward with a plan that promises reahsti-
callv to work, and promises realistically to work
NOW.
N * *

‘““The New Kent School Board’s ‘freedom-of-
cholce’ plan cannot be accepted as a sufficient step
to ‘effectuate a transition’ to a unitary system . . .
[T he plan has operated simply to burden children
and their parents with a responsibility which
Brown Il placed squarely on the School Board.
The Board must be required to formulate a new
plan and, in light of other courses which appear
open to the Board, such as zoning, fashion steps
which promise realisticeally to convert promptly to
a system without a ‘white’ school and a ‘Negro’

school, but just schools.” (emphasis in original;
footnote omitted).

To like effect, see, e.g., Carter, supra, 396 U.S. at 228;
Keyes, supra, 413 U.S. at 213-214; Monroe, supra, 391
U.S. at 458-459; Alexander, supra, 396 U.S. at 20;
Davis, supra, 402 U.S. at 35. See also Bradley, supra,
416 U.S. at 699, 718.

Congress has followed these decisions elosely and has
assumed from these decisions, and acted upon the as-
sumption, that school boards are subject to suit by
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private parties.. In 1964, 1972, and 1974, Congress en-
acted into law statutes founded on that assumption.

In 1964, Congress augmented what it took to be an
existing right of private parties to bring diserimina-
tion actions against school boards by providing that,
under certain circumstances, the Attorney (feneral may
bring such actions where he can certify that the ag-
grieved private parties are as a practical matter un-

able to bring their own suit. 42 U.S.C. § 2000¢-6. Con-
oress was careful to make clear that it did not intend
to ““affect adversely the right of any person {o sue or
obtain relief In any court against diserimination 1n
public education.”? 42 U.S.C. § 2000c¢-S.

In 1972, Congress passed extensive legislation in re-
sponse to the school desegregation decisions of this
Court and the lower federal courts, again building on
the assumption that school boards are proper defend-
ants in private actions to enforce constitutional rights,
The 1972 Congress passed, inter alia: (a) a provision
allowing attorney’s fees to the prevailing party, ‘‘other
than the United States,” ‘‘[u]pon entry of a final or-
der by a court of the United States against a local edu-
cational agency, . .. " for violation of the Fourteenth
Amendment, 20 U.S.C. § 1617; and (b) a provision
authorizing federal financial assistance to ‘“loeal school
agenelles]” which are implementing a desegregation
plan “undertaken pursuant to a final order issued by
a court of the United States, . .. ,”” 20 U.S.C. § 1605
(see also 20 U.8.C. §1601). Once again, Congress
recognized the ‘“‘existing power’’ of federal courts ‘“to
insure compliance with constitutional standards’’ in
school desegregation actions, 20 U.S.C. § 1656, and

sought only to prohibit “enlargement’ of that power,
el
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In 1974, Congress found, infer alia, that as a result
of court busing orders in suits brought to enforce the
Fifth and Fourteenth Amendments, ‘‘local educational
agencies’” had been required to ‘‘expend large amounts
of funds, thereby depleting their financial resources.

J1o20 US.C. §1702(a)(3). That finding did not
motivate Congress to withdraw federal jurisdiction
over suits against ‘‘local edueational agencies.”
Rather, Congress in 1974 sought to set remedial pri-
orities 1n such suits, so that busing would be a remedy
of last resort. See particularly, 20 U.S.C. § 1713, Far
from removing jurisdietion, Congress made clear that
‘“the provisions of this chapter are not intended to
modify or diminish the authority of the eourts of the
United States to enforee fully the fifth and fourteenth

amendments to the Constitution of the United States.”
20 U.S.C. § 1702(h).

I'rom time to time bills have bheen introduced 1n
Congress designed to withdraw or limit federal conrt
jurisdiction to entertain suits against school boards.
No such bill has been enacted. Other bills have been
introduced which proposed to limit the remedies avail-
able in sehoo! desegregation suits, drafted in a fashion

~'In the first session of the 93rd Cong., for example, the follow-
mmg bills were introduced in the Senate: S. 179 (Jan. 4, 1973), &

bill introduced by Senator Griffin to deprive federal courts of
jurisdiction to issue busing orders; S. 287 (Jan. 11, 1973), a bill
introduced by Senator Scott to withdraw all lower federal court
jurisdiction over cases ‘‘involving the publie schools’’; 8. 1737
(May 8. 1973), a bill introduced by Senators Ervin and Allen
which, in See. 1207, would withdraw federal court jurisdiction,

imfer alia, to ‘“issue any order requiring any school board’ to
abandon a frecdom-of-choice plan, or ‘‘requiring any school board”’

to bus, or ‘‘requiring any school board’’ to close any school.
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which clearly reflects thé sponsors’ helief that school
boards are presently proper defendants in such suits.™

For over twenty years, and in more than that many
cases, this Court has treated school boards as ‘‘per-
sons’’ subject to suit pursuant to § 1983 and ¢ 1343(3).
Congress has understood this Court so to have Tuled,
and has after careful consideration accepted, indeed
built upon, that understanding, In the light of this
historv, the question whether sehool boards are *‘per-
<ons’’ under $ 1983 must be regarded as settled in the
affirmative. See Brown Shoe Co. v. United States,
sipra, 370 U.S., at 306-307; Flood v. Kuhn, supra, 407
U.S,, at 282-284,

9 See, e.g., 8. 619, 93d Cong., 1st Sess. (Jan. 31, 1973), a bill
sponsored by Senators Allen, Baker, Buekley, Helms, Nunn, Scott,

Sparkman, Stennis, Talmadee, and Thurmond, which provided in
Sec, 207 .

““See. 207. Any court order requiring the desegregation of a
school system shall be terminated, 1f the court finds the schoola
of the defendant educatrional agency are a unitary school sys-
tem, one within which no person is to be effectively excluded
from any school because of race, coler, or national origin,
and this shall be so, whether or not such school system was
in the past segregated de jure or de facto. No additional order
shall be entered against such agency for such purpose unless
the schools of such agency are no longer a unitary school sys-
tem.’”’ (emphasis added).
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CONCLUSION

For the reasons set fornth hereinabove, the decision
below should be reversed.

Respectfully submitted,
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APPENDIX *

An Analysis of the Legislative History of the Civil Rights Act
of 1871 as It Relates to the Issues Presenied in This Case

L.

We begin by briefly deserihing the course of the legisla-
tron which emerged as the Civil Rights Act of 1871, notimg
the partieular features which bear directly upon the issues

in this case. We then discuss the pertinent legislative his-
fory 1n depth.

The legislilive history properly begins on February 23,
1671, onc month before the civi]l rights bill was introduced.
On that day, the “dictionary act’ was enacted, providing,
In pertinent part:

“That in all Acts hereafter passed . . . the word “per-
son’ day extend and be applied to bodies polilic and
corporate, and the reference to anv officer shall include
any person authorized by law to perform the duties of
such oftice, unless the context shows that such words
were mtended to e used v a more limited sense . ... !

On Marceh 28, 1871, the House Select Commiftee reported
H.R. 320, a bill *“to enforce the provisions of the Fourteenth
Amendment to the Constitution of the United States, and
for other purposes,’” which, with such modifications as were

made In the ensuing debates, emerged as the Civil Rights
Act of 1871.7

The bill contaimed four seetions. Seetion 1—now
codihed in 42 U.S.C. § 1983—was enacted by Congress in

- ——eiell

* Throughout this Appendix, ““Globe’’ is used to refer to the
Congressional (slobe, 42d Cong., 1st Sess., and “Globe App.’! is
used to refer to the Appendix thereto.

"Act of Feb. 25, 1871, ¢h. 71, § 2, 16 Stat. 431 {emphasis added).
= Gilohe 317.
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the forin originally repmted ‘-‘.’]thl}ut a qmg]e word change
It prmﬂd(,t] .

““'Phat ANV person who .ander color of ANy lﬂw qtatute
ordinance, regulation, custom, or usage of any | St.ﬂie,
shall subject, or cause to be subjected, any person with-
In the jurisdiction of the United States to the depriva-
tion of any rights, privileges, or immunities secured by
the Constitution of the United States, shall, any such
law, statute, ordinance, regulation, éustom, or usage of
‘the State to the contrary no’ﬁc‘wtlls‘umdmw be liable to
the party injured in any action at law, swit 1n equity,
or other proper procecding for redress; such proeceed-
img to he prosecuted in the several distriet or eircuit
courts of the United States, with and subject to the
-same rights of appeal, review upon error, and other
remedies provided in hke cases in such courts, under
the provisions of the act of the 9th of April, 1866, en-
titled  An act to protect all persons in the United States
in.theireivil rights, and to furnish the means of their
vindication,” and the other remedial laws of the United

.States whiech are 1n their nature applicable in such
cases,’’

Section 2 of the bill, as mtroduced, defined certain federal
crimes and prescribed their punishment. Sections 3 and 4
proposcd fo empower the President to send the militia into
the states and communities, and te suspend the W 'l‘]t of
iabeas corpus, in preseribed cireumstances. |

The hill was debated first in the House. There were no
amendments fo Section 1. The sponsors umtmmlv deelared
that their purpose: in-enacting Section 1 was to provide as
complete a civil canse of actlon for relief as the Fourteenth
Amendment authorized Congress to ereate. No ‘“Sherman

*Globe App. 138, See also 17 Stat. 13 o
P Globe App. 138.
" Nee infra, pp. Ha-13a.
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Amendment,'? or its equivalent, was proposed in the House.
Sections 2, 3 and 4 were amended on the floor of the House
to assuage the concerns of several Republicans that the bill
as originally drafted might invade the States’ reserved
police powers.” The House bill, when passed, was referred
to the Senate.

The Senate adopted Scetion 1 withont change, its spon-
sors declaring the same hroad purpose as had their House
colleacues.” Just prior to thie vote on the bill, Senator
Sherman introduaced his amendment on the floor of the Sen-
ate, the fext of which appears wmfre, n47, to make ‘“the
thhalitants’ of the county, city or parish liable for in-
juries canscd by private acts of violence wathin the muni-
cipality’s borders. Pursuant to a rule of procedure which
had been adopted, there was no debate on Sherman’s
aniendment. The amendment was adopted by the Senate,

and the entive hill, meluding the Sherman Amendment, was
returncd to the House.

Uhe House refused to accede to the amendments which
the Senate had made in the bill.  The debate was brief.
The Sherman Amendment was declared 1o be “*ohnoxious,™
and deserving of a quick burial, and with that the Housc
voled to go to conference with the Senate.”

I'he conferees agreed upon a revised version of the
Sherman Amendment, making the municipality, rather
than tts mmhabitants, hable for private acts of violence

within 1ts borders, and reporvted back to their respective
houses.”

The Senate took up the conference committee report
first. This time, there was no rule preeluding debate, and

b See infra, pp. 21a-23a.,

" See infra. pp. Ta, 11a-14a.
Y See fnfra, p. 18

*See infra, pp. 18a-19a.
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the substance of the Sherman Amendment was debated on
the floor .of the Senate. " Its sponsors explained that their
purpose was to Impose upon municipalities the duty to
police their communitics, and to make them liable mone-
tarily where they refused or failed 1o do s0.' The Senate
voted to adopt the conference report (and thus to adopt
the revised Sherman Amendment) by a vote of 32 {o 16.
The vote on the conference report, like the original vote,
was along partv lines, the Republicans supporting the bill
and the Democerats opposing it."

T'he conference report fared less well in the House. The
difference was that a number of Republicans defected from
the ““party line’” on the Sherman Amendment. They
dounbted that Congress had the constitutional power to 1m-
pose policing obligations upon municipalities:; thev he-
liecved that the Stn.tes reserved powers included the right
to datermine whether and to what extent to -dele-
oate pohee powers to mnicipalities: and they thought it
improper for Congress to impose monetary lability for a
municipality’s fallure to earry out a duty which Congress
had no right to impose upon it. The Republicans oppo=ing
the Sherman Amendment were the very oncs who had
carlicr. raised similar ‘‘police power’’ objeefions to Sec-
tions 2,"3 and 4 as originally drafted. Within minutes
after theyv spoke, the House voted to reject the conference
repore. Twenty-three House members who supported the
rest of the civil rights bill voted agains{ the” Sherman
Amendment, and their votes were decisive In caumnn 1E
rejection.t*

As a result of the House’s rewctmn of the eonfercnce
report, a second conference was necessary, In this con-
ference, the Sherman Amendment was dhﬁndoncd, and in

" See infra, pp. 19a-20a.
"See infra. p. 20a,

12 See infra, pp. 293-304.
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its place the provision now codified as 42 U.5.C, § 1986 was
adopted. This second conference report was approved

after bhrief debate by both Houses, and the bill as thus
enacled was signed by President Grant.

As we show herein:

1. The legislative history of Section 1 shows that
Congress mtended by that section to exercise all of the
power which 1t possessed under the IFourteenth Amend-
ment fo ercate civil actions for complete relief, and 1t did
not intend te insulate municipal treasuries from lhability in
anits brought pursuant to Seetion 1; and

2. The Sherman Amendment was defeated for reasons
which are wholly irrelevant to and furnish no evidence of
Congress® imtentions with respect to Section 1.

Accordingly, the legslative lhistory refutes the conten-
tion that Congress intended to insulate municipal treasuries
from Liability in Section 1 suits.!?

IT.

Dchate on fhe civil rights bill in the House was opened
by Representative Shellabarger, Chairman of the House
Select Commmitiee, who had authored the Inll " and was 1ts
manager In the House. THe stated:

“lus Aet 1s remedial, and 1n aid of the preservation
of hmman liberty and human rights. All statutes and
constitutional provisions authorizing such statutes are
Liberally and bheneficently construed. It would be most
strange and, m civilized law, monstrous were this not
the rule of interpretation. As has been again and
agnin deewded by your own Supreme Court of the

1. F\if’{‘ i.-”f]'ﬂ"l [Y]Y. 31?1-32d

' Representative Weer, an opponent, was surprised that Shella-
h;u';:vr Ceould afoall coneeive ang perl suh prm'isinns ds dare Coll-
frmed e this measure ™ Globe App. 406,
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United States, and everywhere clse'where there'is wise
judicial interpretation, tlie largest' latitude ‘consistent
with the words emploved is uniformly given in con-
strning such statutes and. constitutional provisions as
arc meant to protect and defend and cive remedies for
their wrongs to all the people. These provisions of the
Fourteenth Amendment are wholly devoted to seeur-
g the equality,and safetv of all the people, as 1s this
Section [Section 1], and, indeed, the entire hill.”” ™

Shellabarger went on to quote from Story on ‘Constitution
as follows:

““Where a power is remedial in its nature there is
much reason to contend that it onght to be construed
liberally, and it is generally adopted in the inferpre-
tation of laws.?’ 1%

Anticipating objections that the bill invaded state sover-
cignty, Shellabarger declared:

“[W]here 1s the doubt Congress may, by appropriate
legislation, protect those rights of American citizen-
ship so-solicitously and so abundantly gwearded and
mide cternal as the Constitution itself? If, after all
this transcendent profusion of enactiment in restraint
of the States and affirmative conferment of power on
Congress, the States still remained unrestrained, .. . .
to make laws, abridging or not abridging, to protect or
to destroy, by banded murder, these Unifed States
citizens as the State may please, and: the United States
must stand by a powerless spectator of the overthrow
of the rights and liberties of its own citizens, then not
only 15 the profusion of guards put by the fourteenth
amendment around our rights a miserable waste of

' Glohe App. 65. See also Globe 317.
' (zlobe App. 68.
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words, but the Government 1s atself a miserable sham,
it< cifizenship a curse, and the Union not fit to be.”’ "’

Shellabarger then ““repeated’’ his premise, ‘‘that it 1s the
duty of Congress to enforce by appropriate legislation
cvery provision of the Constitution where legislation is
needed to sccure the enforcement.”’ '®

In the Senate, Senator Kdmunds, the manager of the
i, declared:

“The first section 1s one . . . defining the rights se-
cured by the Constitution of the United States when
they arc assalled by any state law or under color of
any state law, and 1t is merely carrying ouf the prin-
ciples of the civil rights bill {of 18606, 42 U.S.C. §§ 1981,

1982], which have since become a pant of the Constitu-
tion.”” 1*

Scnator Bdmunds added that Section 1 was ‘‘so very sim-
ple, and really reenacting the Constitution.’” *°

In hoth houses, the statements of ofher supporters cor-
roborated the views of the bill’s managers: that Seetion 1
was an exerelse of the entirety of Congress’ power to create
a civil cause of action for complete relief for vielations of
the rights established by the Fourteenth Amendment.

Representative Bingham, who had authored Section 1 of
the Fourteenth Amendment, which was the constitutional
predicate for Scation 1 of the bill, declared the bill’s pur-
posc to be ‘“the enforcement . . . of the Constitution on be-
half of every individual citizen of the Republic in every

1" Globe App. 69,
18 Globe App. 70.
I Globe 568.
“ Globe 569.
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State and Territory of the Urnion to the él,i‘f"nf of the
:u;'?u’S guaraniteed to hmz bif the szsttfuiwn '

Representative Gmﬁeld declaring that the Equal Protec-
tion Clause of the Four ic:l_.nlth Amendment ““1s a hroad. and
comprehensive Yimitation on the power of the State gov-
ernments, and, without doubt, Congress is empowered to

enforce this limitation by any appropriate legislation,’’ ??
stated:

- ““But the-chief complaint 1s ... [that] by a systematic
maladminisiration of [state laws], or a neglect or re-
fusal to enforce their provisions, a portion of the pco-
ple are denied equal protection under them. Whenever
such a state of facts is clearly made out, T helieve the
“last clause of the first section [of the Fourtecnth
Amendment] empowers Congress to step in and pro-
vide for doing justice to those persons who are thus
denied equal protection.’’ ?*

-1 Globe App. 81 (emphasis added). See also id. at 84. Repre-
sentative Bmeliam elaborated further (ad. at 85) :

“The States nev er had the right, though they had the power,
to inflict wrongs upon free citizens by a denial of the full
protectinn of tlm laws; ‘becanse all State officials are by the
Constitution required to be bound by oath or affirmation to
support the Constitution.  As T have already said, the States
did deny to eitizens the equal protection of the laws, they did
denyv-the rights of citizens under the Constitution, aml except
to the extent of the express limitations upon the States, as 1
Jiave shown, the eitizen had no remedy.. They took property
~without compensation, and he had no remedv They restricted
the freedom of the press, and he had no remedv Thev re-
stricted the freedom of speech, and he had né remedy. They
restricted the rights of conscience, and he had no remedy. They
hought and sold men who had no remedy. Who dare say, now
that the Constitution has been amended, that the nation cannot
by law provide against all such abuses and denials of right as
these 1n States and by States, or ecombinations of personst’’

22 Glohe App. 153.
=8 I,
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Representative Sheldon, urging that *‘it is the highest
duty of the government to provide means o protect and
secure every citizen in undisturbed enjoyment’’ of his con-
stitutional rights, concluded:

‘Tt must be apparent that these amendments enlarge
the power of the Government in controlling the action
of the States and I believe that it can extend 1ts pow-
crs, through its courts, in times of peace, directly to
the individual citizen who is deprived of his nghts,
privileges, and immumties, whether through the posi-
tive act or the default of the State authorities.”” **

He saw it is as ‘““proper, to make a permanent law affording
to every citizen a remedy 1n the United States courts for
injurtes to him in those rights declared and guaranteed hy
the Constitution.’?

Representative Dawes explained that the hill goes as far
as the Constifution goes, for its purpose was to provide a
remedy whenever constitutional rights were violated:

““The rights, privileges, and immunities of the Amer-
ican citizen secured to him under the Constitution of
the United States are the subject matter of this bill
They are not defined 1in it, and there i1s no attempt in
it to put hmitations upon anv of them; but whatever
thev are, however broad or important, however minute
or small, however estimated by the American citizen
himself, or by his Legislature, they are in this law. The
purpose of this bill is, if possible, and if necessary, to
render the American citizen more safe 1n the enjoy-
ment of those rights, privileges, and immunities. No
subject for legislation was ever brought before the
American Congress so broad and comprehensive, em-

bracing as it does all other considerations hitherto af-

-1 (Globe 307-368.
=7 (3lobe 368.
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fecting the life, liberty. and pursmt of happmess of

Yr 206

cvery citizen of this Repubhc . .-

Representative Dawes asked, “‘can there be any doubt that
there exists whatever power 1s necessafy to secure these
rights?”’* °~ He answered that the Constitution carries
with 1t: | ‘ |

““the power by legislation, or by any other proper
means, of securing and carrying out to their full ex-
tent the free, undisturbed enjoyment of each and-cvery
onc of the rights, privileges and immunities whatever
they may be and however broad they .may be, which
the Constitution itself secures, or protesses at least to
sceure, to the American citizen.”’ =8

Representative Dawes concluded by asserting that:

‘“ Congress has power to legislate for the protection of
cvery American citizen in the full, free, and undis-
turbed enjovment of every right, privilege, or immu-
~nily secured to him by the Constitution; and . . . this
may bhe done—

First. By giving him a civil remedy in the United
States counts for any damage sustained in that re-
oard.’? 2° ' |

-.':}L- .

Other members of the House similarly evidenced their
understanding that the bill was to exercise the tull con-
gressional power vested in Congress by the Fourteenth
Amendment to.provide a remedy assuring the full enforce-
ment of that amendment’s prohibitions, See, e.g., Globe
App. 166 (Rep. Williams); Globe App. 182 (Rep. Mercur)
(rlobe 428, 429 (Rep. Beatty); Globe 448 (Rep. Butler);

b Globhe 475,
=T Jd. at 476,
-5 1d.

“VId. at 477,
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(ilobe 481, 4382, 483 (Rep. Wilson); Globe 511-512 (Rep.
Perce) ; Globe App. 202 (Rep. Snyder); Globe 376 (Rep.
T.owe); Globe App. 188 (Rep. Willard).

The Senate debates were sinmlar, Senator Trumbull de-
clared that the Fourteenth Amendment empowers the fedl-
eral government both to ‘“‘correct’ violations of 1ts pro-
visions, and to “prevent any state from depriving any per-
son’’ of the rights created thereunder.™ In a dialogue,
Schator Kdmunds asked Senator Trumbull if he agreed
(hat the Fourtecenth Amendment made ““a wise advance
favor of the protection of private rights by afirmative leg-
iIslation by Congress where those private rights are guar-
antied by the Constitution, and that in connection with it
Congress 1s authorized by the same Constitution to earry
them into effcet by afirmative law.”? " Senator Trumbull
agreed, and noted that ‘“we provide i the hill before us
for a redress through the judiciary.’’*  Senator Trumball
further stated that:

“ITin regard to all the rights secured by the Four-
teenth Amendment, however extended, in time of peace,
the courts are established to vindicate them, and they
can be vindicated in no other wav. Sir, the judicial
tribunals of the countrv are the places to which the
citizen resorts for protection of his person and his
property i cvery case 1in a tree Governmment,’”

He added :

““NWhenever the rights that are conferrved hy the Con-
stitntion of the United States on the Federal Govern-
ment are mmfringed upon by the States, we should af-
ford a remedy., . . . I am ready to pass appropriate

W Globe 577,
T, at HTS.
4= 1d.
3 Id.
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legislation on that subject; and I understand that this
bill as 1t passed the House of Representatives was
framed on_ this principle.’’ ¥

Senator Pool, noting that under the Fourteenth Amend-
ment ‘‘the State 1s prohibited fromn denying in any manner
.. within 1ts jurisdiction the equal protection of the laws,”’
deelared that should states violate that prohibition ‘“then
the United States . . . must and will, by appropriate legis-
lation, by all the power of its courts . . . extend over him

within the States the shield of the national authority.?’ *

Senator Thurman was the leader of the opposition in the
Senate, and he presented the most extensive eriticism of § 1

contaimed in the entire debhates. He launched his attack
with these words:

“This section relates whollv to civil suits. It ereates
no new cause of- action. Its whole effect is to give to
the Federal Judiciary that which now does not belong
to it—a jJurisdietion that may be constitutionallv con-
ferred upon . it, I grant, but that has never vet been
conferred upon it. Tt authorizes anv person who is
deprived of any right, privilege, or immunity secured
to him by the Constitution of the United States, to
bring an action against the wrongdoer in the Federal
courts, and that without any limit whatsoever as to the
amount v controversy ..., I am ecertainly not in fa-
vor of denying to any man who is deprived unlawfully
of his right, his privilege, or his immunity, under the
Constitution of the United States, that redress to which
every man s entitled whose rights are violated:; but
I de think that'it is a most impolitic provision, that in
cffeet may transfer the hearing of all such cases into
the Federal courts.?” 2°

 Glohe 278479,
¥ Globe 609,
6 Globe App. 216.
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And he coneluded with this complaint:

““|""There is no limitation whatsoever upon the terms
that arc emploved, and thev are as comprehensive as
can be used.’”

Senator Boreman, a supporter, defined the econgressional
purpose to be to avoid ‘‘the merest mockery '’ of “‘say[ing]
that the citizens of anv portion of this country, or the peo-
ple residing in any portion of this country, had guarantied
to them by our Constitution certain rights, and at the same
time to say that there was no power in this Government to
secure to them those rights, to carry out the guarantee, to
eniable them to enforee those rights.””*  The goal, in Sen-
alor Boreman’s view, was ““to provide the machimery 1n
order that the injured person may secure his rights.””® It
was Clongress’ duty, he said, ‘“to proteet the humblest citi-
zcen, the humblest person that will be found in any part of
this Union, in all his rights, privileges, and immunities,
whatever they may be under the Constitution ... .

Other Senate supporters expressed similar views. See,
c.or., GGlobe 630 (Sen, Sumner); Globe 653 (Sen, Osborn).
Throughout the debates, therefore, complete justice was
the central, recurring refrain: wherever and however Fonr-

teenth Amendment rights are impaired, the injured party
ought to—must-—receive full redress. That was the plain
mtent underlving Seetion 1, as well as the other sections.

I11.

With these declarations of purpose, both houses passed
bills containing Section 1 in the exact language which was

o Glc;b(: App 217,
* Globe App. 229.
W fd.
" Id.
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finallv adopted. A]thoug'li the legislative history does not
end at this point, for the Senate had ‘amended other sce-
tions of the House hill (including the addition, without de-
hate, of the Sherman Amendment as Section 7),-therec.was
not any further. debate on Section 1.. It 1s appropnate,
{therefore, to pause and examine what the two ‘houses ap-
pear to have. intended—at least af this point—respeeting
the application of Seetion 1 to municipalities. There are
fwo pertinent guides to determining that intent:

1. On February 25, 1871, less than a month prior to the
introduction of Section 1 in the exact language ultimately
cnacted, Congress adopted a statute (colloguially known
as the ‘“dictionary act’’),'' whose declared purpose was
‘““to prevent doubt and embarrassment in {the] construc-
tion’" of statutes.*® Section 2 of that Act provided:

‘“That in «ll Acts hercafter passed . .. the word ‘per-
son’ may extend and be applhied to bodies politic and
corporatc, and the reference to any officer shall inelude
any person authorized by law to perform the duties of
such office, unless the context shows that such words
were intended to be wused m a more luinnted sevse, .. )4

The natural reading of this statute 1s that, except as ‘“the
context shows that such words were intended to he used in
a more limited sense,”” Congress intended the term ““per-
=on’’ in subsequéntly enacted statutes to include ““hodies
politic and corporate.’”” There is no indication in the de-
hates on Section 1 of the Civil Rights Act that Congress

o

Y The Act has been described as an instance where ‘*Gongress
supplies 1ts own dictionary.’”’ Frankfurter, Some Reflections on

the fewding of Statuies, 47 Col. L. Rev: 327, 536. -

= Cong. Globe, #1st Cong.; 3d Sess. 1474 (Feh. 21, 1871) (re-
marks of Rep. Poland, one of the House managers of the bill, re-
porting on the agreement of the Conference Committee).

13 Aw of Feb. 25, 1871, ch. 71, § 2, 16 Stat. 431. -
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imtended the ‘“unless’’ clause to he applicable, nor does the
‘‘context show’’ that such was intended.*

2. The sponsors uniformlyv stated that Seetion 1 was
to extend as I'ar as the Fourteenth Amendment authorized
it to »o, and nowhere immdicated an intention to rein in 1ts
sweep short of the mumietpal treasury. They knew that
the prohibitions of the Fourteenthh Amendment (‘‘No state
shall . . .>’) applied to municipalities,* and they knew

" In Monroe. the Court deemed the ‘‘dictionary act’ unpersua-
sive on the question whether municipalities are *‘persons,’’ be-
canse the ““definttion 1= merely an allowable, not. a mandatory one.”
300 TS, at 191, Respeetfully, we suecest that the Court’s con-
struetion was not corrveet.  The stated purpose of the ““dictionary
act'’ was to “‘prevent doubt’ in the ‘““construction’’ of statutes.
Cong. Globe, 41st. Cong., 3d Sess. 1474, 1f the definitions therein
were merely “‘allowable’’—i.e. if the act meant simply that the
term ““person’ “‘may or may not’' include bodies politic or cor-
porate— the act wonld have ereated doubt rather than resnlved
it.  Maoreover, if that were the construction Coneress intended there
would hiave been no reason to inelnde the ““in all Acts’® and ‘‘un-
lrss’? elanses 1 the statnte.  (Sienificantlv, the Court in Monroe
appears {0 have averlooked those clauses: the opinion states merelv
that the statute “provides that the word ‘person’ ‘may extend and
he applied to bodies politic and corporate.” >’ 365 TI.S. at 190.)
It. seems far more lngical, given the act’s purpose. that it intended
that the term “‘persons’’ in subsequently enacted statutes was to
nclude bodies politic or corporate, except. where the act’s *“nnless’’
clanse ecame Into plav. 1.e.. ““unless the context shows that such
words were intended to be used in a more limited sense.’” Of
course. given the Aonroe Court’s misunderstanding of the debate
on the Sherman Amendment (see 3Ma-32a, mnfra), its ultimate con-
clision would not have been altered, for on that understandine the
“nnless’ elanse wonld have been applicable.

¥ Coneress had voted for the Fourteenth Amendment onlv five
vears hefore, in 1866, and as this Court has repeatedly recognized,
Congress meant the prohibitions of Section 1 thereof to apply to
munwipalities. Ex parte Virginia, 100 U.S. 339, 346-347 (1880) :
Home Telephona and Telegraph Co. v. Los Angeles, 297 UK. 278
(10M3) . Lonell v. Griffin, 303 U.S. 444, 450 (1938). Lest any Con-
eressman had forgotten this by 1871, Representative Bingham, who
had anthored Scetion 1 of the Fourteenth Amendment, reminded his
colleagnes during the 1871 debate that he had used the ¢“No state
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that municipalitics did not enjoy the protection of the
Eleventh Amendment.*® If they had intended to ‘‘protect

shall’” formulation for the precise purpose of overruling the Su-
preme Court's decision in Barron v. The Mayor and City Council
of Baltumore, T Pet. 243 (1833), a case in which, he explained, ‘‘the
citty had {aken private property for public use, without compensa-
tion as alleged, and there was no redress for the wrong in the Sa-

preme Court of the United States.’” Globe App. 84 (emphasis
added). DBingham explained further that he had  copied the

words **No state shall . . .”” from Article I, Section 10 of the Con-
stitution, the Impairment of Obligations of Contracts Clause. Id.
[n 1867, four years prior to the 1871 debate, this Court had ruled
that the latier c¢lause bound municipaliiies equally with the states,
and affinned a writ of mandamus compelling mnnicipal officers to
levy taxes 1f necessary to honor the contract sounght to be impaired.
Vou Ilefman v. City of Quincy. 4 Wall. 535, 554-555 (1867). The
cquation in the impact of the two clauses upon municipalities is
disenssed at length i Home Telegraph, supra, 227 U.S. at 295-296.

 During the 1860 s this Court issued innumerable decisions en-
forcing judements against municipalities for defaultine on their
boid obligations.  See, c.g., inox Co. v. Aspinwall, 24 How, 376
(1861) : Gelpcke v. Dubugue, 1 Wall. 175 (1864) ; Riggs v. John-
son Co., 6 Wall, 166 (1868) ; Von Hoffman, supra; Butz v. Musca-
tine, 8 Wall. 575 (1869). These decisions were a subject of coreat
national netoriety after the Civil War, for municipal officials in
some states defied federal court orders and risked imprisonment,
[Fairman, History of the Supreme Court of the United States:
lfeconstruction and Reuninon 1864-88, Partl T (MacMillan 1971),
pages 1201093, and the 1871 Coneress was aware of them.  See,
e.g., Globe” App. 314-15 (Rep. Burchard); Globe 751-52 (Rep.
Shellabarger) ; Glohe 777 (Sen. Sherman). These cases conld not
have been brought in federal court had municipalities been pro-
tected by the Eleventh Amendment, for the immediate purpose
of that Amendment had been to overrule Chicholm v. Georgia, 2
Dall. 419 (1793}, which had upheld federal court jurisdiction over
bondholder actions against states. Edelman v. Jordan, supra. 415
[T.5. at 660-662. Tt was not until 1890 that a municipality even
asserled the Tleventh Amendment as a defense, and the Court.
rejecting the defense out of hand, observed that, ““the records of
this conrt for the last thirty years are full of suits against coun-
ties, and it would seem as though by peneral consent the juris-
dietion of the federal courts in such suits has become established. !’
C'ounty of Lincoln v. Luming, 133 U.S. 529. 530 (1890).
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municipal treasuries,’’ as the court below assumed, would
they not have said so?

IV.

The lone question remamung 1s whether the subsequent
congressional consideration of the ofther provisions of the
bill, and particularly of the Sherman Amendment, alters
the understanding of what Congress intended in Seetion 1.

T'he Senate bill, as noted, had added the Sherman Amend-
ment, as Section 7, without debate. The Amendment
dealt with one subject only: it made ““the inhabitants of the
county, eity ov parish’ liable ““to pay tull compensation?
to any person injured by certain acts of private violence
within the municipality’s horders. It was fo bhe enforce-
able by smt “*against said county, citv or parish,”” and
1t Judgment were obtained the plaintiff was authorized to
cxccute the judgment by levy ““upon any property, real or
personal, of any person 1n said county, city, or parish.”” ¥

YW The full text of the Sherman Amendment as passed by the
Scnate was as follows (Globe 663) :

““That if any house, tenement, cabin, shop, building, barn, or
aranary shall be unlawfully or feloniously demolished, pnlled
(lown. burned, or destroyed, wholly or in part, by any persons
rintously and tumultuously assembled together; or if any per-
son shall unlawfully and with foree and violence be whipped.
sconrged. wounded, or killed by any persons riotously and tu-
mnltuously assembled tocether; and if such offense was com-
mitred to deprive any person of any right conferred upon him
by tha Constitution and laws of the United States. or to deter
him or punish him for exercising such richt, or by reason
nf his race. color, or previous condition of servitude, 1n every
such case the inhabitants of the county, city, or parish in
which anv of the said offenses shall be committed shall be
liable to pay full compensation to the person or persons damni-
fird by such offense if living, or t0 his widow or legal repre-
sentative if dead; and such compensation may be recovered
bv such person or his representative by a snit in any court
of the TInited States of ecompetent jurisdietion in the district
in which the offense was committed, to be in the name of the
person injured. or his leral representative, and against said
county, citv, or parish. And execution may be issuned on a
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The House refused to concur 1n the Senate’s amendments
to the bill, which ineluded creation of a.-jury oath-as well
as addition of the Sherman Amendment.*®* T'he only refer-
ences tn the latter were a declaration by one member that
1t was ‘“most obnoxious’’ ** and by another that it ‘‘should
he passed with the silence of death and the grave.”’ ™

The Conference Committee recommended a revised
Sherman Amendment, which removed the liability of the
inhabitants of eounties, cities and parishes and substituted
direet liability of these municipalities.®

. . ——_

nmdement rendered in such suit and may be levied upon any
property, real or personal, of any person in said county, city,
or parish, and the sald ecounty, city, or parish mav recover
the full amount of such judement, costs and interest, from
any person or persons cngaged as prineipal or accessory in
such riot 1n an action in any court of competent jurisdiction.’

1% Glohe 725.
¥ (ilobe 723.
Y Globe 724,

"l The full text of ihe revised Shemnan Amendment, as ree-
omended by the Conference Committee, was as fellows ~(Globe
749) -

“That if anv house. tenement, cabin, shep, building, barn,
or «ranary shall be unlawfully or feloniously demolished,
pulled down, burned, or destroved, wholly or In part,, by any
persons riotrusly and tumultuously assembled together: or
if any person shall unlawfully and with forece and violence be
whipped, scourged, wounded. or killed by any persons riotously
and tumultuously assembled together, with intent to deprive
any person of anv right conferred upon him by the Consti-
tutinn and laws of the United States or to deter him or punish
him for exercising such right, or by reason of his race, color,
or previgus eondition of servitude, in every such case the
county, city, or parish in which any of the said offenses shall
be cammitted shall be liable to pay full compensation to the
persan or persons damnified by snch offense. 1f hiving, or {0
his widow or lemal representative if dead: and such compensa-
tion mav be recovered in an action on the case by such person
or his representative in any court of the United States of
compefent. jurisdiction in the district in which the nffense was
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The Senate took up consideration of the report, and as
the Amendment had nof been debated originally this was
the first oceasion for its proponents to explain 1ts purpose.
Senator Kdmunds explained that 1t was designed, 1n part,
to impose ‘““some little obligation upon the part of the
communities tn which these tumults should oceur, to sec
that justice was done and properly protected.”” * He
rensoncd thait,

(4

riven the . .. duty of the authorities of the locahties
Lo pretect people mm the way and to the extent that the
Constrtution savs thev shall protect them, that 1t must
follow that he who refuses that protection or denies
it, he he a principality, or a city, or a nation, if vou
please, 1s bound, 1f there 1s any value m the law at all,
to make good the injury which the citizen who 1s en-

committed, such action to bhe m the name of the person in-
Jured, or his leral representative, and against smid county, eity,
or parish, and m which aetion any of the parfies committing
snch aets mayv be joined as defendants.  And any payvinent of
any gndmment, or part thereof unsatisfied. recovered by the
plaintiff in such aetion. may. if nat =atisfied by the indiviadnal
delendant. therein within two months next after the reeovery of
such judement upon exeeution duly issned acrainst such individ-
mal defendant in sueh judement. and returned unsatisfied, n
whaole or in part, he enforeed against such county, city, or par-
ish. bv execution. attachment, mandamus, sarmishment, or any
other proceedineg in atd of exeention or appheable to the eon-
forecoment. of judements acainst municipal eorporations: and
suell jndement. shall be a lien as well upon all moneys in the
troasury of such connty, city or parish, as npon the other prop-
ertyv thereof. And the eourt in any such action may on motion
canse additional parties to he made therein prior to issue
joined, to the end that justice may bhe done. And the saud
connty, eity, or parish may recover the full amount of such
judimnent, by it paid, with costs and interest, from any person
or persons engaced as prineipal or accessory in such riot, n
an action in any court of competent jurisdietion. And such
county, city, or parish, so paying, shall also be subrogated to
all the plaintiff’s rights under such judgment.”

2 (1lohe 756, Sce generally City of Chicago v. Sturges, 222 U.S.
313 (1911) (rejecting city'’s Fourteenth Amendment challenge to
«tate statute similar to Sherman Amendment).
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titled to that protection suffers; in other ‘words, to
bear the c:rmsequenceé of his own default.”” ™ |

in a collocuw mth Senator. Conkhing, Nenator Edmunds
agreed that the bill was ‘‘saying’’ to municipalities:’

“You, a parish, are bound to preserve the peace and
enforce the provisions of the Constitution of the Unmited
States, and when vou fail so to do, we deal with vou
directly,’’ ¥ '

Senator Sherman confirmed that this was the Amend-
ment’s purpose, and declared that Congress had as great
a power as a State to impose this policing duty upon mu-
nicipalities:

“1f a State mav, fo. secure the peace and quiet and
oond order of 1ts citizens, pass a law making a county
or a portion .of the people responsible for a riot 1

order to deter such erime, then we may pass the same
remedics and use the samc means to enforce and se-

cure -to our citizens the rights conferred in the Con-
<fitution of the United States.”’ ™

This conception of congressional power—that Congress
could charge municipalties with the affirmative obligation
to protect federal rights against-private interference, and
punish the municipalities’ failures to carry ouf that obhli-
vation—did not offend the Scenate. The conference report
was appreved by a 2-1 margin in the Senate, on a straight
““‘party Ime’” vote. With one exeeption, the opposing votes
were cast by Senators who voted against the final bill even
after the Sher man Amendment was removed.™

3 (Hlobe 757.
I, |
** (3lobe 760. Sce also Globe 761.

5 OFf the 16 senators who voted against-the-Sherman Amendment
(Globe 779), only one (Fenton) voted for the final bill following
removal of the Sherman Amendment (Globe 831).
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A different fate awaited the conferees’ redrait of the
sherman Amendment in the House. The difference was
that & number of Republicans in the House, who supported
the bill generally, did not believe that Congress had con-
stitutional aunthority to hold mumecipalitiecs accountable
for refusing to exercise police powers. In their view, the
Constitution left the police power with the states, and 1t
was thus for ithe states to decide whether, and to what
extent, that power should he delegafted to subordinate
agencies.  In fact, they said, many municipalitics did =ot
have police powers, and those which did held them at the
will of the state. For Congress to make municipalities
accountable for faihng to police private misconduct thus
constituted an impermissible interference with the internal
affairs of the states in an area which the Constitution
left entirely with the states.™

Ohjections refleeting the same constitutional concern had
been ratsed by the same Republican Representatives, in a
different context, when the bill was first before the House.
Sections 2, 3 and 4 of Representative Shellabarger’s orig-
inal bill had contained Ianguage which these members
thought trespassed on the states’ reserved police power,
and they had successfully battled for amendments to those
scetions to remove the objectionable matter.

Representative Garfield had presented a learned argu-
ment respecting the improper eneroachment which he be-
lieved these scctrons made upon States’ police powers,”®
and he declared that:

“Amendments have heen prepared which will remove
the” difficulties to which I have alluded: and I frust
that my colleague [Mr. Shellabarger] and his Com-

mittee will themselves aceept and offer these amend-
ments,?? o°

" We doeument these matters nfra, pp. 23a-31a.
“® (rlobe App. 149-155.

" Id. at 153,



2la

They did; Sections 2,3 and 4 were amended bv Represen-
tative Shellabarger.® -With these- changes, those Republi-
cans who had been troubled were satisfied and returned to
support of the bill. Representative Polrmd explaﬂned what.
the chanwes accomplished: |

“T was opposed to the bill which. was hrought 1. by

the committee, because T thought 1t gave the power to
t ho (Tc.-neml Government, to Congress, to oo down:into

the States and legislate for the punishment of ordi-
nal} offenses against person and property. I did not
helieve, T do not now believe, that the Constitution,
as amended, gives us any such power. The Constitu-

" tion originally left to the State the administration of
the loeal law, bhoth civil and eriminal; all offenses
awainst person and property were to be punished by
the State aunthorities. -

I 'do not agree that the fourteenth amendment or
anv amendment has changed that, except to this ex-
tent.: the last elause of the fourteenth amendment pro-
vides that no State shall deny the equal protection of
the laws to its ertizens. Now, in my Judement, that
is a eonstitutional enactment that each State shall
afford to its citizens the equal protection-of the laws.
T cannot azrce with several gentlemen upon my side
of the Hounse who insist that if the State authorities
fail to punish erime committed in the State-thercfore

“the United States mav step in and by a law of Con-
aress provide for punishing that offense; 1 do not
Cawree with thow rrent]emen . - -

But I do agree that. 1f a, State ahall deny the equal
proteection of the laws, or if a State make proper laws
and have proper officers to enforce those ‘laws, and
somebody undertakes to step 1n and clog- justice by
preventing the State authorities from carrying. out

W Globe 477478,
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this constitutional provision, then 1 do claaim that we
have the right to make such interference an offense
agamst the United States; that the Constitution does
empower us to aid in carrying out this injunction,
which, by the Constitution, we have laid upon the
States, that thev shall afford the equal protection of
the laws to all their citizens. When the State has pro-
vided the law, and has provided the officer to carry out
Lhe law, then we have the right to sav that anybody
who undertakes to interfere and prevent the execution
of that State law is amenable to this provision of the
Constitution, and to the law that we may make under

it declaring it to he an offense against the United
States,?? ¢

The coneern that the reserved police power of the State
not be mmvaded had been shared by Representatives Wil-
lard,” Farnsworth,” and Burchard.® See also Blair.o

It was these Republicans who had objceted te the en-
croachment of the original seetions 2, 3 and 4 upon State
police powers who raised the same objections when the
Conference Committee reported the Sherman Amendment.
That Amendment, in a different way, equally invaded the
States” police power, for, as its sponsors had boasted, it
was intended to bypass the States, impose policing duties
direatly upon municipalities, and hold those municipalities

monetarily accountable should they fail to assume those
duties.

The first Republican to speak against the Sherman
Amendment was Rep. Willard. His objeetion was that

“1 ilohe K14,

"* Globe App. 187,

" ({lobe 513.

™1 Globe App. 313-315.
% (ilobe App. 73.
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Congress, lacking the power to invest municipalities with
police powers, should not (perhaps could not) impose lia-
bilities upon municipalities for not exercising police
powers. He explained that many municipalities had not
heen granted police powers by the States, and that those
which had might lose them at any time if the State so
chose, In his view, it woild he wrong for Congress to
impose monetary liability upon wunicipalities: for failing
to exercise powers which they did not possess, or which
thev possessed wholly by leave of the States. His analysis

stated sneeinetly the constitutional coneern shared by his
Republican collengues:

“‘[T1he State, within its houndaries, has the crea-
tion and the control of the laws for the protection of
the people. What can the county do? What can the
parish do? What can a city do, to @ive me the equal
protection of the laws? The city and the county have
no power except the power that is given them by the
State.  Thev cannot keep violence away from me;
they canmot protect me m my rights, except as the
State has elothed them with the power to do so; and
for the enforcement of the laws of the State they get

no awd, no authority, no power whatever from the
United States.

“In most of the States—it is so in mine, I know—the
counties and the towns have no power whatever in this
recard oxeept as those powers have been conferred
upon them by the State; and these powers can be
taken from them at any time hv the State. I these
powers are not given to them by the State, if they hold
them only at the will of the State, what justice is there
in making the fown, city, or pnrlsh liable for not pro-
fecting .ﬂle-proper.tj,r'nf citizens; when perhaps no laws
for its proteetion exists; for not giving me protection,
when they have not been clothed by the State with the
right and power to give me protection?
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“Thus 1t secems to me—and, as I said before, 1 am
only arguing this point in the light of its justice, and
not as a strict question of constitutional law—that we
are Imposing upon a community an obligation that
we have no right to tmpose upon them, that in justice
we cannet imposce upon them for the reason that such
municipalities are, as sueh, powerless to either make
or enforce the laws of the State or of the United
States. We should never impese an obligation upon
a community when we do not and cannot give that
community the power to discharge that obligation.
We should not require a county or a city to protect
persons In their lives or property until we confer also
upon them the power to furnish that proteetion.

““I hold that this dnty of protection, if it rests any-
where, rests on the State, and that if there 13 to be
any liability visited upon anvbodv for a failure to
perform that duty, such lability should be brought
home to the State. Henee, in mv judgment, this see-
tion would be liable to vervy much less objection, both
m regard to its justice and its constifutionality, if it
provided that if in any State the offenses named in
this- scetion were committed, suit might bhe brought
acainst the State, judgment obtained, and payment

of the judgment might be enforced upon the treasury
of the State,’’ %S

Representative Poland similarly found the Sherman
Amendment defective because it purported to impose a lia-
hility where Congress had no power to impose the duty the
neglect of which was to give rise to that liahility:

‘““The principle of this law is taken from the old hue

and cry or nundred law ... When property was taken
m a hundred all the officers and all the inhabitants

% Globe 791.
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were immediately to make hue and ery, on foot and
horse, for the purpose of arresting the offender . . .
It was made the duty by law of the officers of the hun-
dred and all the inhabitants of the corporation to ar-
rest the offender. If they arrested him that was the
end of their liability . . .. All those statutes, instead of
being like this, enact this provision as a part of the
police svstem. The first thing is to provide officers,
prescribe their duties, and they may call everybodv
within their jurisdietion out and help put down the
riot. If they fail to put down aggression upon the
right of the people, for their negleet they may be made
liable to the extent of damages done to property.”’ ¢

The absurdity of imposing the liability for non-policing
where Congress lacks the authority to impose the obliga-
tion to police was highlighted by Poland in these terms:

‘“But what would be thought of a national law which
should 1impose a penalty upon the town in which a sue-
~cessful smuggler lived, or where an illicit distillery
should be run, or give an action against the town for
the loss of the Government in duties or taxes, by such
operations? But 1t would equally be in the power of
the national Government to do this as to enact this
Senate amendment. I say again, it seems to me that

- legal gentlemen who support it cannot have given it
proper_thought.’’ &8 |

Repreqentatne Blair, too, focused upon Congress’ lack

of power to impose policing obligations upon mumclpnh-
ties . '

‘‘That amendment claims the power in the General
Government to go into the States of this Union and

67 (alohe 704,
8 1d.
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lav such obligations as it may please upon the mumei-
palities, which are the creations of the States alone.
Now, sir, that is an exceedingly wide and sweeping
power, I am unable to find a proper fonndation for it.

... [Hlere it is proposed, not to carry imto effect an
obligation which rests upon the municipality, but to
create that obligation, and that is the provision I am
unable to assent to. The parallel of the hundred does
not in the least meet the case. The power that Liud the
oblization upon the hundred first put the duty upon
the hundred. that it should perform in that regard, and
failing to meet the obligation which had been laid upon
it, it was very proper that it should suffer damage for
its neglect. This is all there 1s of it.

““T have learned, sir—perhaps I have some old-fiush-
ioned prejudices—that in the Government of the United
States there is a division of powers; that there are
certain rights and duties that belong to the Stites,
that there are certain powers that inhere 1in the State
governments, They create these municipalities, they
say what their powers shall be and what their obliga-
tions shall be. If the Government of the United States
can step in and add to those obligations, may it not
utterly destroy the mumcipality? If 1t can say that it
shall be Liable for damages occurring from a riot, I ask
gentiomen to tell me where 1ts power will stop and
what obligations it might not lay upon a municipality.
If gentlemen say that the powers of the General and of
State governments for the protection of life, liberty,
and property are concurrent and that we can go every-
where thronghout the United States and do by the
General Government everything that can be done by
any State government, then I grant that this power
might exist; but until I am shown that, I am unable
to sec 1t ... I must say that I think that if we have
the right to lay this obligation upon them, to require
them fo meet these damages, it must draw after it the
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E".r‘

‘power to go in there and say, ‘you shall have a police,
vou shall have ‘certain rules by which you may fulfill
your obligation in this respect’.?’ *®

Representative Burchard noted that many municipalities
had not in fact been delegated policing functions by the
States, and declared that Congress lacked constitutional
power to impose policing obligations upon municipalities
when the States had not:

‘“But there is no duty imposed by the Constitution
of the United States, or usually by State laws, upon
a county to protect the people of that county against
the commission of the offenses herem enumerated,
such as the burning of buildings or anv other injury
to property or injury to persen. Police powers are
not conferred upon counties as corporations; thev are
conferred upon cities that have gualified- legislative
power. And so far as cities are concerned, where the
equal protection required to be afforded by a State is
imposed upon a city by State laws, perhaps the United
States courts could enforece its performance . . . But
still in few, if any, States is there a statute conferring
this power upon the counties. Hence it seems to me
that these provisions attempt to impose obligations
npon a county for the protection of life and person
which arc not imposed by the laws of the State, and
that it 1s bevond the power of the General Government
to require their performance.’’ ™

& Glohe 795,

M Globe 795, The quotation in the text contains one sentence
which ts ambignous: ““And so far as cities are concerned, where
the equal protection required to be afforded by a State is imposed
on i ety by State laws, perhaps the United States courts could
enforce is per formance. 7 In context, this sentence is completely
conststent. with onr position, and with the'u‘nltal theme of Repre-
sentative Burchard’s remarks, that where a state delegales certain
of its powers to a municipality, that mnmupah‘ry 18 bound when
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Representative Bingham, declaring that ¢‘the only power
to charge a municipality for the destruction of property by
a moh arises from the laws of the state,”’ concluded that
‘“a county, being the creatare of the State and an integral
part of it, can in no case be made responsibhle for mob vio-

lence save by force of the positive law of the State creating
it 7" v

Finally, Representative Farnsworth repeated the theme—
no obligation, no lhiability:

“‘Congress can , . . 1mpose no duty on a sheriff or any
other oflicer of a county or city. We cannot require
the sheriff to read the riot act or call out the posse
comitalus or perform any act or dutv. Nor can Con-
gress confer any power or 1mpose any duty upon the
county or the city. Can we then 1mpose on a county
or other State municipality liability wherc we cannot
require a duty? I think not.”” 7

The House thercupon voted to reject the Conference Re-
port, by a vote of 106-74.® Twenty-three supporters of the
hill as a whnle voted against the Sherman Amendment,™

it exercises those powers to abide by the requirements of the Four-
teenth Amendment. See also Globe at 791 (Rep. Willard). We
recogmze, however, that literally and in iselation it could be read
to mean that no municipality 1s bound by the requirements of the
Founrteenth Amendment unless the state chooses to make it so
hound. Tn this eonneetion, it is important to remember that state-
ments maie in these debates were often off-the-cuff, with loose and
sometimes confused language. Thus. in analyzing these debates, it

s critical to determine basic themes rather than to rely on random
and 1solated statements.

1 Id, at TO.
= Id. at. 799
A at SO0,

“ Compare Globe 800 (vote on Sherman Amendment) with Globe
8308 (vote an the final hill following removal of the Sherman Amend-
ment). IHad these 23 supported the Sherman Amendment, it would

itve heen approved by a margin comparable to that which ap-
proved the final biil.
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and their defections spelled the difference between defeat
and victory for the Amendment. Of the 23, only: the six
we have quoted explained the basis for their ‘opposition;
hut it 1s clear that others shared -their concerns about the
Amendment’s encroachment - upon the States’ - reserved
police powers.™ L

The House's rejection of the Conference Report necessi-
tated another conference, at which the Sherman Amend-
ment was serapped and the present 42 U.iS.C. § 1986 substi-

tuted (making persons who have knowledge of an impend-
g riet. aﬁ'uimf federal rights liable to injuied victims
tor failing to take whatever steps are m their power fto
prevent ot aid n preventing the riot).”™

Representative Poland, who had been one of the confer-
ecs, reported to the House the arguments which had per-
snaded the Senate, conferces to recede from the Sherman
Amendment. This passage is the onily item of legislative

history addressed to the status of municipalities quoted or
cited 1 Moiroe:

““I did understand from the action and vote of the
House that the House had solemnlyv decided that in
their judegment Congress had no constitutional power
to impose any obligation upon county and town organ-
izations, the mere instrumentality for the administra-
tion of State law. We informed the conferees on the
. part of the Senate that the House had taken a stand on
that subjeet and ‘would not recede from it: that the
section 1mposing lability upon towns and counties
-must go out or-we should fail to agree.”” ™

—

" Thus, for example, four others amone the 23 defectors had
previously expressed concern about the bill’s possible encroach-
ment upon the state’s police powers, in the context of the sueccess-
ful effort to ainend Sections 2, 3 and 4. Rep. Garfield (Globe App.
149-153) ; Rep. Cook ((Globe 478) ; Rep. Hawley (Globe 382) : Rep.
Sheldon ((clobe 368). -

1. at 804, 819-820.
v fd. at 804,
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In Monroe, the Court apparently understood the word
‘““obligation’” In Representative Poland’s report to mean
“finuncial obligation,’’ sothat the gist of lus statement was
thought to be that there was a doubt as to Congress’ *“con-
stitutional power to impose any [financial] obligation npon
county and town organizations.”” It 1s plain, however,
when the full debates are read, that Representative Po-
land meant “‘affirmative obligation,’”” and {hat the fuil gist
ol his remarks was that therec was a doubt as to Congress’
‘“constitutional power to impose any [affirmative] obliga-
tion upon county and fown organizations,’’ and accordingly
an unwillingness to mmpose a ‘‘liability’’ for non-perform-
ance of a duty [an ‘“‘obligation’] which 'Congress could
not require municipalitics to perform.

V.

Correetly understood, the objections which led to the de-
feat of the Sherman Amendment were totally arrelevant to
Scetton 1 of the hill. Seetion 1 imposed no obligations on
““persons.”” It provided only that ‘‘persons’ could be
held Tiable for violating those obligations which the Four-
teenth Amendment alrecadv 1mposed upon them; in the
casc of mumcipalities, the obligation to refrain from doing
what *“*No state shall’”” do. Including municipalitics under
Scetion 1 thus constituted no mvasion of the States’ re-
served powers. States retained their sole right 1o deter-
mine what functions, if any, they would delegate fo muniei-
palities.  The Fourteenth Amendment already prowvided
that in exercising whatever functions the states delegated
to them, muntexpalities were required to refrain from deny-
Ing due process, denying cqual protection, ete. Scction 1
merely made these existing obligations enforceable in
tederal court.

With the full legislative debates properly understood,
two conciusions follow:

1. The holding in Monroe was erroncous. Monroe drew
an inference that Congress meant to exelude municipalities
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from the term “*persons’’ in Section 1 solely from i1ts nus-
conception as to the reason for the defeat of the Sherman
Amendment, 365 U.S. at 191

“‘The response of the Congress to the proposal to
make municipalities liable for certain actions being
broucht within federal purview by the Act of Apnl
20, 1871, was so anfagonistic that we cannet believe
that the word ‘person’ was used in this particular Aect
to include them.”’

But however erroneous, this holding mayv be deemed to be
stare decisis. *°

2. Monroe did not, however, decide the issues posed m
the instant case; it cannot be stare decisis as to them. We
have shown that Congress did not have a desire to ‘‘protect
municipal treasuries’’ against the cause of action created
in Seetion 1. Congress erected no ‘‘shield’ against the
Fourteenth Amendment ‘““sword.’”’ There i1s no Eleventh
Amendment ‘‘analogy.’’ There 1s nothing which stands n
the way of effectuating the clear congressional will to make
Scction 1 reach as far as the Fourteenth Amendment allows
it to gn. The statute authorizes a federal court order re-
quiring wrongdoing public officials to exereise ‘*the power
that is thoirs’? to provide all relief—includinge retroactive
monetary relief from the public treasury-—necessary ‘“‘to
make good the wrong done.”’

2 Cf. Monvoc, 365 U.S. at 218-223 (Frankfurter, J., dissenting).
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