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IN THE
SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1975

No. 75 - 1914

J ANE MONELL, et al.,
Petltioners,

V.

DEPARTMENT OF SOCL1AL SERVICES
OF THE CITY OF NEW YORK, et al.,

Respondents.

On Writ of Certiorarl To The United States
Court of Appeals PFor The Second Circuit

BRIEF FOR PETITIONERS

OPINIONS BELOW
The oplinicn of the district court

certifying thlis is a c¢lass actlon is re-

ported at 356 F. Supp. 1051 (S.D.N.Y.
1972). Petition, pp. Al-Al4. The opin-

ion of the district court dlsmisslng this



action is reported at 394 F. Supp. 853
(S.D.N.Y. 1975). Petition, pp. A15-A27.
The opinion of the Unlted States Court of
Appeals for the Second Cilircuit, is re-
ported at 532 F. 2d 259 (1976). Peti-
tion, pp. A2B-AT70.
JURISDICTICN

The Second Circuilt rendered 1its
judgment affirming the dismissal.of this
action on March 8, 1976 and entered its
order on the same date. An é;tension of
time within which to file this petition
to July 9, 1976 was granted by Mr. Jus-
tice Marshall on May 25, 1976. Certior-
arl was granted on January 25, 1977. The
jurisdiction of this court is invoked
under 28 U.S.C. § 1254 (1).

STATUTE INVOLVED

Section 1983, 42 U.S.C., provides:

Every person who, under color of
any statute, ordinance, regulation,




custom, or usage, of any State or
Territory, subjects, or causes to
be subjected, any citizen of the
United States or other person with-

1n the jurisdiction thereof to the
deprivation of any rights, privi-

leges, or immunlties secured by the
Constitution and laws, shall be 1li-

able to the party 1lnjured in an ac-

tion at law, suit in equity, or

other proper proceeding for redress.

QUESTION PRESENTED

Are local governmental officials
and/or local independent school boards
"persons" within the meaning of 42 U.S.C.
§1983 when equitable relief in the nature

of back pay is sought against them in

thelr offlclal capacities?

STATEMENT OF THE CASE

The plaintiffs in this actlion are
female employees of the New York City De-
partment of Social Services and of the
New York Clty Board of Education suing on

behalf of themselves and other simllarly

situated female employees of the Board



and City. The defendants are the Board of
Education of the Cilty of New York and the
Chancellor thereof, the Department of

Social Services and Commissioner thereof,

and the Mayor. The gravamen of the com-

plaint is that the defendants compelled
pregnant female employees to take unpald
leaves of absence hefore medical reasons
required them to do so.

This action was commenced on July 26,
1971, alleging that the disputed policies
violated the PFourteenth Amendment. Juris-

diction was alleged to exlist, 1lnter alia,

under 42 U.S.C. § 1983 and 28 U.S.C.
*/
§1343(3). Plaintiffs sought both

————
—/The complaint was amended on September 14, 1972
to add a cause of action under the then newly
amended provisions of Title VII of the 1964 Civil
Rights Act, 42 U.S.C. §2000e. The District Court
held the 19/2 amendments to Title VII, applying
that provision to state and lccal governments, did
not provide a remedy for acts of discrimination
occurring prior to the date of that amendment.
Petition, A25-A26. The Court of Appeals atfirmed




injunctlive and monetary relief. On Janu-
ary 29, 1972, New York City put into ef-
fect a change 1in pcolicy permitting a preg-
nant employee t¢ remaln on the Jjob so
long as she was in fact able to continue
to perform her job. This new policy gov-
erned the Department of Social Services
but not the l1lndependent Board of Educa-
tion. On Aprill 12, 1972, the District
Court denied both defendants' motion to
dismiss and plalntiffs' motion for sum-

mary Jjudgment, but granted plalintiffs'
motion to certify thls as a c¢lass action.
In November of 1973 the Board of Educa-

tion adopted new by-laws, retroactive to

September 1, 1973, permltting pregnant

*/ continued

this holding. Petition, A37-A43. Certiorari was
sought with regard to this aspect of the decision
below, Petition, pp. 14-23, but certiorari was
limited to the question regarding §1983.

45 U.S.L.W. 3058.




female employees to remain on the job so
long as they were actfually able to perform

thelr dutles. On January 21, 1974, this

Court decided Cleveland Board of Educatlon

v. LaFleur, 414 U.S. 632 (1974), holding

invalid under the Fourteenth Amendment
pregnancy regulations similar to those of

the instant cdefendants.

On April 30, 1974, the distfict court
concluded that plaintiffs' injunctive
claims were moot, and dismissed plaintiffs'
clalm for back pay for lack of subject
matter jurisdiction. On March 8, 1976,
the Court of Appeals affirmed.

SUMMARY OF ARGUMENT

The Court of Appeals held in this
case that no monetary rellef was avail-
able under 42 U.S.C. Section 1983 against
the Board of Education of the City of

New York, or 1its Chancellor,or oificials




of the Cilty of New York who had effected
the unconstitutional acts at issue. The
court reasoned that to allow such monetary
relief would frustrate the ruling of

Monroe v. Pape, 365 U.S. 167 (1961) that

a clty was not a "person" within the
meaning or section 1983. Petitioners urge
that this reasonlng is unsupportable

and that the ruling of the court below
extends the relevant holding of Monroe in
a manner contravening the language, pur-

pose, and leglslative history of section

1983. Petitioners' view 1s supported by
the welght of thls Court's decislons re-
lating to school boards and to errant
municipal officials.

As to school boards, it should be
noted that 1in the long line of cases

dealing with school desegregation --

some of which had a far greater financilal



impact than is contemplated here -- juris-
diction rested on section 1983. This Court
clearly would not have effected the far
reaching changes involved in those cases

had subject matter jurisdiction been

lacking, 1.e., had school boards not been
"persons" for the purposes of section 1983.
Congress, moreover, has subsequently man-
ifested its approval of this liné of cas-
es ahd its Interpretation of section 1983.
Even 1f the Reconstruction Congress had
intended to exclude school boards from the
ambit of section 1983, which it did not,
the subsequent reliance by Congress on

a contrary determination by this Court

ought not be disturbed now.

As to the defendant officials, petl-
tioners would have the Court note that they
do not assert that New York City is liable

for all vioclations of its employees, but only



that offlclals who have used thelr powers
to viclate the Constitutlon can be com-
pelled to use those same powers to remedy
the violatlon. This Court has approved
such decrees in several cases decided
after Monroe, and the court of appeals
wrongly rejected those authorities. The
lower court sought to harmonlze 1ts result
wilth the well established doctrine allow-
Ing sulits in equity against named offilc-
lals by creating an arbitrary and, 1n thils

context, wholly new distinctlon between

types of equitable relief, viz., allowing
only that which does not call for monetary

restitution. The court of appeals sup-
ported thls new approach by analcgizing

section 1983 to the Eleventh Amendment as

construed in Edelman v. Jordan, 415 U.S.

651 (1974), AS55-A60.
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This superficially appealing analogy
does not withstand analysis in depth --
for it 1gnores the very different legis-
lative purposes underlying the two laws.
The central purpose of the Eleventh Amend-
ment was to lnsure .that the federal courts
would not impose liabillity on the states
1n suits by ceitizens. In contrast, the
primary purpose for which sectidn 1983
was enacted was to ensure approprlate
remedies for wrongful acts under color of
law, manifestly including wrongful acts
by local officials, Monroe v. Pape, supra,
365 U.S. at 171, 173.

The legislatlve history of section

1983, held in Monroe v. Pape, supra at

187-192, to indicate an exclusion by
Congress of municipalities from the word

"persons" does not justify an extension

of Monroe's exclusion to the situation
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Shormonr

presenfted here. The/;mendment would have
made clitles liable even for civil rights
violations committed withlin their borders
by persons who were not city officials.
It was rejected for various reasons but
prime among them was the recognition that
many clties did not enjJoy, under state

law, the pclice powers necessary to con-

trol these violations. Thus the rejection
cannot support an interpretation of

section 1983 which would frustrate 1its

central purpose and violate its plaln
language.

Finélly, slnce, from the time of
filing of the complaint, the district
court had the power to grant a preliminary
injunction providing full prospective
relief', Congress could not have intended

to foreclose the less drastic remedy of

appropriate monetary relief.
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ARGUMENT

Introduction

The question presented by this case
raises three distinct though closely re-

lated legal theories.

We contend, first, that a school
board is a "person" within the meaning
of section 1983. If the Court concludes
that it is, rellef would be possible on
remand to three of the named plaintiffs
and that portion of the plaintiff class,
perhaps half, that work for the Board
of Education.

We urge, second, that an official
who withholds wages 1n viclation of the
constitution can be compelled in a sec-
tion 1983 action to provide back pay
out of the public funds under his con-
trol and from which those wages were

originally due. Should the Court hold
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that such relief is possible, back pay
will be avallable on remand to all the
named plaintiffs and class members.
Finally we malntain that a district
court can award monetary relief 1In a
section 1983 acticon for injury sustain-
ed between the filing of the complalnt
and the granting of final injunctive
rellef'. Such a remedial authority, if
upheld, would cover all the named
plaintifif's but only a small fraction of

the plaintiff class.

We brief each of these legal
theories 1n turn. The second, if
resolved 1n our favor would cbviate
the need for resolution of the other

two.

I. A School Board Is A "Person” Within

The Meaning of Section 1983

The only question presented and de-

cided in Monroe v. Pape was that "Con-
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gress did not undertake to bring muni-
cipal corporations with the ambit" of
section 19d83. 395 U.S. at 188. This
conclusion was based on the rejection
by Congress of the Sherman amendment
rendering citles and counties liable
for certain acts of violence by private
individuals committed within their ju-
risdiction. Because counties were also
included within the defeated amendment,
Moor v. County of Alameda, 411 U.S.693,
708-710 (1973), held that counties

were also not subject to suit under sec-
tion 1983. The court below extended
Monroe to held that the defendant

Board of Education was not a "perscn',
and suggested that virtually any public
body should enjoy a similar imunity.

From Brown v. Board of Education,

347 U.S. 483 (1954) to East Carroll

Parish School Board v. Marshall,i2l Uy.s.
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* /
636 (1976), this Court has entertained

and declded on the merlits nineteen actions
commenced under section 1983 in which the
primary defendant was a school board. In
numerous other Instances,the Court has dealt
summarily with such cases. Of the Court's

written oplinlons eight involved actlons in

which section 1983, together with 28 U.S.C.

§1343, was the sole basis of jurisdiction
% ¥ /

alleged,  while in eleven cases an-

*;On April 19, 1977, Vorchheimer v. School Dis-

trict of Philadelphia, a section 1983 action,
was affirmed by an equally divided court. 45
U.5.L.W, 4378.

.tE/East Carroll Parish School Board v. Marshall,
supra (The intervenors complaint also alleged a
violation of the Voting Rights Act; the Court re-
jected this c¢laim on the merits but upheld the
constitutional claim under section 1983); Cleve-
land Board of Education v. LaFleur, 414 U.S. 632

(1974); Keyes v. School District No. 1, 413 U.S.
189 (1973); Swann v. Charlotte-Mecklenburg Board
of Education, 402 U.S. 1 (1971); Northcross v.

City of Memphis Board of Education, 397 U.S. 232
(1970); Tinker v. Des Moines Independent School,

393 U.S. 621 (1969); District of Abington Town-
ship v. Schempp, 374 U.S. 203 (1963); McNeese v.

Board of Education, 373 U.S. 668 (1963).
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other federal cause of action was also
*/ but one -

alleged. All/of these decisions occur-

red after the decision in Monroe and

five 0of them were handed down after

City of Kenosha v. Bruno, 412 U.S. 507
(1973). All of them involved constitu-

tional issues which, under the practice

k]

Milliken v. Bradley, 418 U.S. 717 (1974) (42
U.S.C. §2000d; jurisdiction was also alleged
under 28 U.S.C. §1331, which provides jurisdic-

tion to enforce the Fourteenth Amendment):
Bradley v. School Board of City of Richmond, 416
U.S. 696 (1974) (42 U.S.C. §1981; jurisdiction
was also alleged under 28 U.S.C. §1331); San An-
tonio School District v. Rodriguez, 411 U.S. 1
(1974) (42 U.S.C. §1981; jurisdiction was also
alleged under 28 U.S5.C. §1331); Kramer v, Union
Free School District, 395 U.S. 621 (1969) (42
U.S.C. §1983); Alexander v. Holmes County Board
of Education, 396 U.S. 19 (1969) (42 U.S.C.
§1981) (nine cases); Carter v. West Feliciana
Parish School Board, 396 U.S. 226, 290 (1969)
(42 U.S.C. §1981) (thirteen cases): Green V.
County School Board of New Kent County, 391
U.S. 430 (1968) (42 U.S.C. §1981); Monroe v.
Board of Commissioners, 391 U.S. 450 (1968)

(42 U.S.C. §1981); Raney v. Board of Education,
391 U.S. 443 (1968) (42 U.S.C. §19Bl): Goss v.
Board of Education, 373 U.S. 668 (1963) (42
U.5.C. §1981; jurisdiction was also alleged un-
der 28 U.S.C. §1331); Bush v. Orleans Parish
School Board, 365 U.S. 569 (1961) (42 U.S.C.

§1981, 28 U,.S.C. §1331 and §1343).




17

of this Court, not only can but should be
avolided 1f the action can be disposed of
on another basils.

The court of appeals dismissed such
decisions of thils Court on the ground
that there were also individual defen-
cants 1n each case, and intimated that
these 1ndivliduals were the defendants
with which the Court was really concern-
ed and that its failure to dismiss as
to the defendant schocol boards was, at

best, not a "reasoned determination.”

Petition A51-A53. In fact, however, this
Court's oplnicons involved repeatedly

emphasized that it was the school board

which had violated the constitutlion and

was subject fto an appropriate remedial

order. In Carter v. West Feliciana
Parish School Board, 396 U.S. 226 (1969),

the Court entered a stay directing the
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boards and the boards alone to take speci-
*/
fied action. In Bradley v. Richmond

School Board, U416 U.S. 696 (1974), the

Court described that case, which had
twlice before been resolved here on its

% /
merits, as "a class action under the

Civil Rights Act of 1871, L2 U.S.C.
§1983" "agalnst the School Board of the
City of Richmond, Virginia." Mlé U.S.
at 699. In Davis v. Board of School
Commissioners, 402 U.S. 33, 35 (1971),
the Qourt affirmed an order of the Fifth

%/

"Petitioners' application for a temporary in-
junctive order requiring the respondent school
boards to take such preliminary steps as may be
necessary to prepare for complete student dese-
gregation by February 1, 1970, is granted ....
(3) By way of interim relief pending further or-
der of this Court, the respondent school boards
are directed to take no steps which are incon-
sistent with, or which will tend to prejudice
or delay, a schedule to implement on or before
February 1, 1970, desegregation plans submitted
by the Department of Health, Education, and Wel-
fare for student assignment simultaneous with
the other steps ordered by the Court of Appeals.”

396 U.S. at 228.
ke [

382 U.S. 103 (1965); 412 U.S. 92 (1973).
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Circuit "directing the District Court to
require the board to establish a faculty
and staff ratio 1n each school substan-
tially the same as that for the entire

district." In Keyes v. School District

‘No. 1, 413 U.S. 189 (1973) the Court

detailed at length the burden of proof
and constitutional obligations to be met
by the "respondent School Board" on re-
mand. 413 U.S, at 213-14. 1In Green v.

School Beoard of New Kent County, 391 U.S.

300 (1968) the Court directed that "The

Board must be reguired to formulate a
new plan and . . . . fashion steps which
promlse realistically to convert to a
system without a 'white' school and a
"Negro' school, but just schools." 391

U.S. at 442. See also Monroe v. Board

of Commissioners, 391 U.S. 450, 459
(1968).

In 1light of thilis series of deci-
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sions nearly every court of appeals has

entertained actions under section 1983

against school boards for a wide variety
®/

of constitutional violations. Four of

those c¢ircuits ordered or upheld awards

of back pay against school boards after,
* ¥ /

and notwithstanding, Monroe.  Since

%/

Morgan v. McDonough, 540 F.2d 527 (lst Cir.
1976); Lombard v. Board of Education of the City
of New York, 502 F.2d 631 (2nd Cir. 1974), cert.
den. 400 U.S. 976;Vorchheimer v. Schod District
of Philadelphia, 532 F.2d 880 (3rd Cir. 1976),
aff'd 45 U.S.L.W. 4378; Horton v. Crange County
Board of Education, 464 F.2d 5336 (4th Cir. 1972);
Andrews v. Drew Municipal Separate School Disg-
trict, 507 F.2d 611 (5th Cir. 1975), cert. dis-
missed 425 U.S. 599; Oliver v. Kalamazoo Board of
Education, 508 F.2d 178 (6th Cir. 1974), cert.
den. 421 U.S. 963; Educational Association East
v. Board of Education of Aurora, 490 F.2d 431

(7th Cir. 1973); Brenden v. Indegendent School
District 742, 477 F.2d 1292 (8th Cir. 1973): Can-

ton v. Spokane School District No. 81, 498 F.2d
840 (9th Cir. 1974).

**/

" Horton v. Orange County Board of Education,
464 F.2d 536 (4th Cir. 1972); Chambers v. Hender-

sonville City Board of Education, 364 F,2d 189
(4th Cir. 1966) (en banc); Rolfe v. County School
Board of Education of Lincoln County, 391 F.2d 77
(6th Cir. 1968):; Gierenger v. Central School Dis-
trict No. 58, 477 F.2d 1164 (8th Cir. 1973); Smith
v. Board of Education of Morrilton School District,
365 F.2d 770 (8th Cir. 1966); Burton v. Cascade
Union District High School, 512 F.2d 850 (9th Cir.

1975): Moore v. Board of Education of Chideston
School District, 448 F.2d 709 (9th Cir. 1971).
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City of Kenosha, however, conslderable
confusion has arisen among the lower
courts on this issue. Petition 26-27.
This long history of decisions 1in
this and ofher courts upholding sectilon
1983 actions against school boards is
important, not only because of 1ts pre-
cedental significance but also because
Congress has for more than 23 years since

Brown refused to overrule these cases.

On repeated occasions members of Congress
have proposed, and the Congress has re-
fused to adopt, legislatlion expressly
limiting the ability of the federal
courts to issue remedial orders to a ,
"school board" in a desegregation casef/
Instead of disapproving section 1983

actions against school boards, Congress

has adopted several measures premised
on the assumption that such litigation

*/

See, e.g. H.R. 13534, 92d Cong., 2d Sess.
(§2922): H.R. 159, 92d Cong., lst Sess. (§1207).
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was and would continue to be proper.
Section 718 of the Emergency School Aid
Act of 1972, 20 U.S.C. §1617, provides in

part:

Upen the entry of a final order
by a court of the Unlited States

against a local Educational agency

for discrimination on the basis
of race, color or national origin
in violaticon of Title VI of the
Civil Rights Act of 1964, or the
Fourteenth Amendment toc the Con-
stitution of the Unlited States as
they pertain to elementary and
secondary education, the court,
in its discretion, upon a finding
that the proceedings were neces-
sary to bring about compliance,
may allow the prevailing party,
other than the United States, a

reasonable attorney's fee as fart
of the costs. (emphasis supplied

Awards were authorized against such
school boards because (Congress recogniz-
ed, in the words of the Senate sponsor,
that "in most instances the suit 1is

%/
brought against the local school board.™

oimilarly, when Congress modified section

*/
"~ 117 Cong. Rec. 11522 (remarks of Sen. Cook).
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1988 to authorize counsel counsel fees in

litlgation to enforce, inter alla, sec-
*/
tion 1983, the House Report cited Brown

v. Board of Education,347 U.S. 483 (1954),

as the sort of case in which fees could
¥ % /
be awarded, and the Senate Report noted

that under section 1983 and the other
statutes the defendants "are often

¥ % /
state or local bodies.”

Because these past decislons in-
volve the construction of a statute,
rather than of the constitution, and
because Congress, while clearly cogni-
zant of them, has chosen not to overturn
them, it would be inappropriate to over-
rule them even if this Court now thought

them erronecus. Edelman v. Jordan, 415

U.S. 651, 671, n. 14 (1974). Adherence

* /

Public Law 94-559.
k% /

H.R. Rep. No. 94-1558, pp. 4-5.
k%% [

S. Rep. No. 94-1011, p. 5.
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to this construction of section 1983 is
particularly appropriate because, regard-
less of whether 1t may "accurately reflect
the sentlments of the Reconstruction Con-
gress, it surely accords with the prevail-
1ng sense of justice today." Runyon v.

McCrary, 96 S. Ct. 2586, 2604 (1976)
(Stevens, J., concurring). Within the
last decade'Congress has adopted legis-
lation relterating the existence of a
ffederal cause of action against a school

board eo nomine for discrimination in
%/
the treatment of either students or
% % /
staff.

That school boards have been

treated as "persons" subject to suit under
section 1983 1s entirely consistent with

the legislative history of that provision.

*/

20 U.5.C. §§1703(Ca)(b)(c) and {(e), 1706, 1708,
ko [

20 U.S.C. §1703(d): 42 U.S5.C. §2000e (as a-
mended in 1972). Both types of discrimination are
also made actionable by 42 U.S.C. §2000d.
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The rejected proposal of Senator Sherman

dealt solely with impcosing l1iability on

clties and counties for unlawful conduct

by private individuals, and

cerned with publilic entiltiles

See Monroe v. Pape, 365 U.S.

38. In the southern states
Reconstruction Congress was
concerned, education in the

the Civil War was a private

this Court noted in Brown v.

was not con-
generally.

at 188, n.
with which the
partlicuiarly
yvears after

matter. As

Board of Edu-

cation, 347 U.S. 483, 489-90 (1954),

In the South, the movement to-
ward free common schools, sup-
norted by general taxation, had

not yet taken hold.

Education

of white children was largely in

the hands of private groups.
Education of Negroes was alnmost

non-exlistent . . .
that public school

It is true
education at

the time of the Amendment had
advanced further in the North,

but the effect of the Amendment

on northern states was generally
ignored in the Congressional de-
bates. Even in the North the
conditions of public education
did not approximate those exist-
ing today.
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Thus while Congress was not, and could not
have been, concerned to place schools out-
side the definition of "person," discrim-
ination therein, although actionable under
section 1981, would not have been reached
by section 1983 since such action was not
under color cof law.

While school boards are now public
entities whose actions are subject to the
Fourteenth Amendment, that fact alone does
not warrant treating them in the same manner
under section 1983 as Monroe
holds was intended for cities and counties.
This Court long ago rejected the sSugges-
tion that the protection of the Eleventh

Amendment be extended to all governmental

units merely because established, related
to or funded 1n part or whole by the

state. Edelman v. Jordan, supra, 415 U.S.

at 667; n. 12 (1974); Lincoln County v.
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Lunning, 133 U.S. 529 (1890). The spe-

cial status of a clity or county under
Monroe only extends to another governmen-
tal entlty which 1is merely an agent or
"alter ego" of the city or county. See

George R. Whitten, Jr., Inc. v. State
University, 493 F. 2d 177, 179-180 (1st

Cir. 1974). School boards 1n the United
otates, however, have tradltionally been

uniquely autonomous entities. Milliken

v. Bradley, 418 U.S. 717, 741 (1974).
The status of the New York City

Board of Education is typlcal. The Board
is created by virtue of state law, not

local ordinance, and has 1ts own corporate
*/
existence.  Of its 7 members, the mayor

% _
X/ N.Y. Education Law, §2551. Petitioners ack-

nowledge that in their complaint they erroneously
characterized the Board of Education as a depart-
ment of the city government. Amended complaint,
121,A 11.That error, however, does not

alter the Board's actual status as an independent
corporate body established by the state.




28

appoints two, and each of the five bor;
ough (county) presidents appoints one;_/
The members serve for fixed terms and are
not subJect to the control or supervision
cf the mayor, borough presidents, or city
counclil; their powers and duties areﬂis—
stablished by the state legislature.__/
Thus in the instant case, when the mayor
decided to alter the city policy regard-
ing pregnant employees, the Board was un-
der no obligatlion to alter 1ts practices
and in fact continued to remove such em-
ployees for another year and a half. The
cilty, Bocard and governor regularly dis-
agree on public policies and fundlng de-

cisions, lobby agalnst one another 1n the

legislature, and sometimes even bring

* /
~ N.Y. Education Law., §2590-b(1)(a).

x K
2/ N.Y. EducationLaw, §2554.
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suits against each other. = The Board is
not entirely funded by any- one source,
but recelves substantial sums for the
clty, the state, and the federal government.
The city 1s required by state law to ap-
propriati*for the board, to use as it
pleases,h-/ a share of the estlimated
yearly budget; it cannot appropriate less

*E* /
and need not appropriate more. That

share 1s not insubstantial, exceeding $1
%K%/

billion. Although the c¢ity comp-

troller also serves as the treasurer for

the Bcard, and holds all Board funds,

those funds must be disbursed "by

%
2/ "Board of Education to Sue City for Funds
Under Stavisky Law,'" New York Times, 4/30/77,

pp. 112-13.

**/pivisich v. Marshall, 281 N.Y. 170, 173-74
(1939).

Kk /
N.Y. Education Law §2576(5).

****/

See footnote */ above.
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authority of the board of education upon
written orders . . . signed by the super-
intendent of schools and the secretary of
the board of education or such other offi-

x/
cers as the board may authorize.” The

clty serves solely "as custodian and de-
pository of school funds, and its only
duty with respect to that fund is to keep
1t safely and disperse the same according

to the instruction of the Board of Fduca-

tion. People ex rel. Wells & Newton Co.
v. Craig, 232 N.Y. 125, 137 (1922). The

Board brings and defends litligation at its
own inltiative and in its own name, and
has repeatedly been characterized by the
highest state court as "an independent
corporation separate and distlinct from

%% /
the city." The New York Court of

*/ N.Y. Bducation Law, §2580.

**/ Lanza v. Wagner, 11 N.Y. 2d 317, 326 (1962);

People ex rel. Wells & Newton Co. v. Craig, 232 at
135.
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Appeals has expressly relected the as-
sumptlion of the Second Circuilt that the
city 1s the real party in*interest in an
action against the Board._/

In sum the New York City Board of
Education, 1like most other boards, has a
significant relationship with the c¢lty,
the five counties thereln, the state, and
the federal government, but is 1In no sense

an alter ego of any one of them. Under

these circumstances 1t would be entirely
inappropriate to confer upon the Board the

protection from sult under section 19383
which Monroe concluded Congress Intended
for citles and counties. OSince the Board
is thus a person within the meaning of
section 1983, those named plaintiffs and
members of the plaintiff c¢lass employed

by the Board can sue the Board as such for

any approprlate relief.

57 Pgople ex rel, Wells & Newton Co. v. Craig,
232 N.Y. at 136.
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IT. The District Court Had The Authority

To Direct The Individual Defendants

To Provide Back Pay From Public

Funds Under Their Control

A. The Decision Below Departed IFrom
Precedent By Establishing An Un-
Authorized Exclusion From The
Scope of U2 U.S.C. §1983.

Petitioners malntain that, where a
public officlal exercises the powers of
hlis office To Inflict a constitutional
injury, the federal courts, having juris-
diction over that official by virtue of
section 1983, can require him to exercise
the powers of his office to remedy that
injury. Where, as here, that injury in-
cluded an order by the individual defen-
dants that the plaintiffs not be paid
thelr normal salary merely because they
were pregnant, the defendants can, and
under ordinary circumstances must, be di-~
rected to countermand their original de-
cision and direct payment of compensation

for that period.
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The court of appeals appears to

have misunderstood our argument, and the

decisions of other appellate courts award-
x/
ing back pay 1in section 1983 actions,_

to suggest that money judgments could be
obtalned against a clty, to the same ex-
tent that would have been the case were
cities "persons" under section 1983,
merely by seeking such an award against
any city officlal in his "official capa-

city." Petition, A60. The construction

of section 1983 advanced by us, and

adopted by a number of lower courts,

seeks no such reiection of

Monroe, and 1s applicable only under cer-

tain narrow circumstances. We contend

* [

" The Courts of appeals have been divided on

the issue. Compare Muzquiz v. City of San Antonio,
528 F.2d 499 (5th Cir. 1976) (en banc) (no mone-
tary award against officials) with Burt v. Board

of Trgstees, 521 F.2d4 1201, 1205 (4th Cir. 1975)
(school board members held subject to back pay
awards in their official capacities) and Incar-
cerated Men of Allen County v. Fair, 507 F.2d
281, 287-288 (6th Cir, 1974) (award of counsel

fees against a sheriff sued in his official capa-
city held proper).
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only thaﬁ the city official who commit -
ted the constitutional violation, and who
is thus a proper party defendant in a sec-
tion 1983 actlion, must use all his offi-
cial powers to remedy that violation.

Such a rule will only entail monetary-
relief where the defendant who engaged in
the viclation was the chlef executive or
policy making body of the city or county,
or scome other high ranking official au-
thorized to direct tﬁe eXxpendlture of
funds. The primary application of this
construction will be 1n instances ‘where,
as here, the highest officlals of a city
or county adopt or effect an official
policy directing, in violation of the
constitution, that money be taken or with-
held from the aggrieved plaintiffs. In
such é case section 1983 provides the
federal courts with power to order fhe

errant official to invoke his official
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power to restore funds unlawliully
withheld.

This issue, we contend, goes to the
remedial authority of a court under sec-~
tion 1983, not to its jurisdiction. It
is not denied that the district court
in this actilion had jurisdiction over
both the persons of the mayor and other
individual defendants, and ocver the sub-
Ject matter of the action, an alleged
violation of the Fourteenth Amendment.

Absent some special constraint the fe-

deral court would have plenary authority
to order the individuals to take any
action within their legal and physical
abllity to remedy the constitutional

violation which occurred. The gquestion
presented is whether section 1983 was
intended to limit the ordinaryv remedial
power of the federal courts over such

def'endants.
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Since Marbury v. Madlson, 1 Cranch
(U.S.) 137, 162, 163 (1803), "it has been

the rule . . . that the court will be
alert to adjJust thelr remedlies so as to

grant necessary relief. And it is also

well settled that where legal rights have
been invaded, and a federai statute pro-
vides for a general right to sue for such
invasion, federal courts may use any
available remedy to make good the wrong
done." Bell v. Hood, 327 U.S. 678, 684

(1946). 1In Griffin v. School Board of

Prince Edward County, 377 U.S. 218, 233
(1964), this Court rejected an attempt

to limit the abllity of the federal cour:
in section 1983 actions to redress viol:o

tions of federal law.

The District Court may, if neces-
sary to prevent further racial
discrimination, require the Super-

visors to exerclse the power that

is thelrs to levy taxes to railse

funds adequate to reopen, operate,
and maintaln without racial
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discrimlnaticn a publle school sys-

tem 1In Prince Edward County 1like

that operated 1n other counties

in Virginia. (Emphasis added).
Where, as here, 1t is within the authority
of the defendants to provide the plalintiffs
with the back pay required to fully remedy
the unlawful conduct, the district court
can compel them "to exerclse the power
that is thelrs." In the instant case,
where the violatlion alleged 1s constitu-
tional in nature, a statutory limitation
on the remedial authority of the federal
courts would itself pose serious constitu-
tlonal questions, and such a limitation
should not be inferred, and the resolutlon
of such questions required, unless Con-
gress has lndlcated an unequlvocal intent
to interfere with the normal remedlal pow-

ers of the courts.

In holding that officlals of local

governments and school boards were not

subject to an award directing them to
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restore back pay to the petitioners, the
Second Circult created an exception to the
coverage of section 1983 which finds no
support in the decisiorsof this Court.

Moﬁroe v. Pape, 365 U.S. 167 (1961), does
not support respondent's position. In Mon-
roe the Court held that the word "pefson"
did not include the City of Chicago. 365
U.S. at 191. IYf reached this concluslion in
a kind of afterward to 1ts central holding
that a police officer acting 1n violation
of the qurteenth Amendment while clothed
with municipal authority was liable under
the statute: "The City of Chicago asserts
that it 1s not liable under {§1983]. We do
not stop to explore the whole range of
questions tendered us on this issue at
oral arguments and in the briefs." 1Id. at
365 U.S. 187.

Nor does City of Kenosha v. Bruno,

412 U.S. 507 (1973) support the decision
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below. In that case the majority opin-

ion carefully noted that:
The only defendants named in the
complaints, however, were muni-
cipalities of Kenosha and Racine.
Id. at 412 U.S. 512
In his concurrence, Mr. Justice

Brennan also stated the 1ssue narrowly:

Nevertheless, since the defendants
named in the complaints were the

municipalities of Kenosha and Ra-

cine, jurisdiction cannot be based
on 28 U.s.C. §1343 . . .
412 U.S. at 516

On a deeper level, City of Kenocsha
demonstrates the inapplicability of the

exclusion doctrine created by the

Second Circult, for the basic holding

of Kenosha was that a section 1983 action
would not 1lie against a municlipality

regardless of the type of the relliefl

sought. Yet the Second Circuit held

that these defendants could be sued for

equitable or declaratory relief but not
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X/
monetary relief, Petition, A53-A68.

Thus the court was simultanecusly holding
that it was--and was not--bound by the

doctrine of Monroe v. Pape and Cilty of

Kenosha v. Bruno. The Second Circuit

reached this 1mpasse 1n 1ts effort to
resolve obviously competing claims. On
one hand there 1s the language and purpose
of section 1983 which calls for effective
protection of federal rights. On the other
there 1s the Monroe-Bruno doctrine exclud-
ing actions against municlpalities. Pe~

titioners contend that these tensions are

ijven assuming the validity of the court of ap-
peals' approach, other forms of equitable relief
were available which, though not affording com-
Plete redress, should have been adopted, e.g., the
award of compensatory time off with pay in lieu of
back pay ftor those members of the class who were
still emplovyed by the defendants. The court of
appeals also ignored the claims to non-monetary
relief of those class members who had lost sen-
iority rights or salary steps as a result of their
involuntary maternity leave. See Brief of Appel-
lants in the Court of Appeals at 5.
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more loglcally resolved by permitting re-

lief requlring the defendant offiliclals tb

use thelr power to remedy their own

wrongs, rather than characterizing this
sult as one essentlally agalinst the enti-
ties employlng them and trying, however

awkwardly, to fit 1t under cases appli-
*/

cable to municipalities.
Although this Court has not squarely

declided thls issue it has on thnree

*/ The unsettling consequences of this approach

are illustrated by Muzquiz v. City of Sap Anton-
{0, 528 F. 24 499 (5th Cir. 1976) (en banc),

rev'g 520 F, 2d 993 (5th Cir. 1975), a case in
which the plaintiffs sought monetary restitution

for money they had paid into a municipal pension
fund. The divided en banc court held that the

pension fund board of trustees was not a §1983
"person''; that the members of the board, in their
official capacities, were not '"persons’ insofar
as plaintiffs sought restitution from the fund;
and that, indeed, the official~-capacity board
members were not even ''persons' insofar as de-
claratory and injunctive relief were requested,
because such relief would constitute "in sub-
stance a determination of plaintiffs' entitlement
to restitution from the fund itself." 528 F. 2d

at 501.
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occasions indicated that monetary restitu-
tion under the narrow clrcumstances here
present are proper. In Vlandis v. Kline,
412 U.S. 441 (1973), a section 1983 ac-

tion, decided the same day as Clty of Ken-

osha v. Bruno, 412 U.S. 507 (1973), the

Court held unconstitutlonal Connecticut's
irrebutable presumption that the plain-
tiff's were not residents of Connecticut
and thus subject to the higher tuitfion and
fees charged to non-residents attending
the University of Connecticut. The dis-
trict courf, which has reached a similar
conclusion regarding the merits, had dl-
rected the University's Director of Ad-
missions to refund to the plaintiffs "the
amount of tuitlion and fees pald in excess
Of the amount paid by resident students,"

412 U.S. at U445; this Court affirmed that

order, 412 U.S. at 454,
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In Cleveland Board of Education v.

LaFleur, 414 U.S. 632 (1974), this Court
held unconstitutional the defendants pol-
1cy of compelling pregnant female employ-
ees to cease working for a total of at
least elght months. The dlstrict court,
which had also held that policy unlawful,
directed that the defendant board and
superintendent of schools 1n thaf section
1983 actlion restore the plaintiff to "the
same positicon she would have been in had

she been allowed to teach," such relief

to lnclude "recovery of her salary for
the months [when she was suspended ], sen-
iority to which she is entitled, and any
and all other rights and beneflits she

would have received had she been teachilng

during that period." Cohen v. Chester-

field County School Board, 326 F. Supp.
1159, 1161 (E.D. Va. 1971). This Court,
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in upholding the actlion of the district
court, chafacterized its remedial order as
"appropriate relief," 414 U.S. at 638.

In Edelman v. Jordan, 415 U.S. 651

(1974), the plaintiffs sued, under sec-

tion 1983, the director of the Illinois
Department of Public Ald, and other indi-
viduals, urging that they had adminis-
tered the federal-state programs of Aid to
the Aged, Blind, Disabled 1n a manner in-
consistent with various f{ederal regula-.
tions and with the Fourteenth Amendment.
The defendants did not contest in this

Court the findings below that they had
l

acted unlawfully, but urged that the
Eleventh Amendment constituted a bar to an
order directing them to restore to plain-
tiff's benef'its which would have been paid
had they acted in compliance with the

federal regulations. Five members of the
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Court thought it necessary to reach the
constitutlional 1issue, seelng no bar to
such awards in section 1983 itself, and
found that the Eleventh Amendment prohi-
bited such awards where the funds were to
be paid out of the state treasury. 415
U.S. at 657-678. TFour members of the
Court, also finding no inhibition in sec-
tion 1983, concluded that the Eleventh
Amendment did not bar such an award, and
would have affirmed the order of the

Seventh Clrcult directing the individual

defendants to restore retroactively the
assistance benefits unlawfully withheld.

Justice Marshall, in a dissenting opiln-

ion joined by Justice Blackmun, noted that
"Congress intended the full panoply of
traditional judiclal remedies to be
avallable to the federal courts in these

§1983 suilts." U415 U.S. at 691. Although
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the Court was sharply divided as to the
meaning of the Eleventh Amendment, no
member of the Court thought that there
was any statutory inhibltion against the
award there sought.

Even if the Court does not feel bound
by the decisions regarding §1983 in Vlan-

dls, La Fleur, and Edelman because the

results were reached there without dis-

cussion, it is nonetheless true that, &as
the Court observed in another §1983 case,
", . . it 1is in the shadow of those cases

that the guestion must be decided," Mitch-

um v. Foster, U407 U.S. 225, 231 (1972).

B. Section §1983 Should Be Read
In Accordance With Its Plain
Language.

Section 1983 contalns no express

ilimitation on the remedial authcrity of a

federal court over defendants, such as
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natural persons, who are subject to suit.
On the contrary, that section provides 1n
broad terms that a defendant who has vio-
lated any of the substantive provisions
referred to "shall be liable to the party
injured in an action at law, sult 1in
equity, or other proper proceeding for
redress." The defendant officials are in-
disputably covered by the plaln language
of §1983: All of them are clearly 'per-
sons." That statutory language is nor-
mally determinative is axiomatic undir
our system of legislative democracy._/

Were thls not so, the power entrusted by

*/

-~ As Mr., Justice Frankfurter once put it:

A judge must not rewrite a statute, neither
to enlarge nor to contract it. Whatever
temptations the statesmanship of policy-
making might wisely suggest, construction
must eschew interpolation and eviscera-
tion. -Frankfurter, '"Some Reflections

on the Reading of Statutes,' 47 Columbia

L. Rev. 527 (1947).
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the people to Congress could be subtly -
assumed by the judicary or the executivéfjf
Naturally, therefore, this rule of con-
struction has been used repeatedly by this
Court 1in resolving doubts about the scope
of $1983.

In holding that §1983 was an excep-
tion to the federal antl-lnjunction act
thlis Court noted that Congress "...plain-
ly authorized the federal courts to 1issue
injunctions in $§1983 actions, by express-
ly authorizing a 'sult in equity' as one
means of redress," Mitchum v. Foster, 407
U.S. 225, 242 (1972). So too was the
language determinative when the question

was whether §1983 protected property

rights as well as personal rights, Lynch

v. Household Finance Corp., 405 U.S. 538,
549 (1972). And in Rizzo v. Goode, 96

*/ See generally The Federalist Papers, Nos. 47
and 48.
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S. Ct. 598, 604 (1976), the Court relied
upon "the plain words' of the statute 1in
determining the scope of its appllcabll-
1ty.

In the rare instance in which this
Court has interpreted §1983 at varlance

with its own words, Imbler v. Pachtman,

" ————— i e

96 S. Ct. 984 (1976), the conclusion
-~that §1983 did not abolish a prosecu-
tor's common law immunity from civil 1lla-
bility—-- was compelled by the vital pub-
liec interest at stake ang by the clear
weight of legal history,*/ factors which

here weigh in petitioners' favor.

*/ Compare the concurring opinion of Mr. Justice
White in Imbler v. Pachtman, supra, at 96 S. Ct.

99:

"As the language itself makes clear,
the central purpose of 42 U.5.C. §1983
{is to provide a remedy against] 'an
official's abuse of his position.'"

(Emphasis in original)
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C. Fulfillment Of The Central
Purpose Of $§1983 Requires
That Officilals Be Considered
Persons When Sued In Thelir

Officlal Capacilty.
The central purpose of §1983 has not
been a matter of disagreement: it was to

provide a federal remedy for-persons de-

prived of federal rights by persons exer-
cising the authority of local government.

Mr. Justice Frankfurter, in hls dlssent 1n

Monroe v. Pape, summed up his vliew of tThe
meaning and purpose of the statute:

Section 1 [of the Ku Klux Act of
1871] aimed at another evil, the

evil not of combinatlons dedicated

to purposeful and systematic dis-
crimination, but of wvlolation of

any rights ... secured by the con-
stitution through  the authority, en-
hanced by the majesty and dignity,

of the States.  Here it was precisely
this authorization, this assurance
that -behind a constitutional viola-
tiorn lay the whole power of the State,

that was the danger. s¢p ¢y 5. at 257.

This view of §1G6&3 and its predeces-

sors was of course accepted by the majority
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in Monroe, which built on that foundation
to include coverage of wrongs commltted by

%/
officials in violation of local law. In

construing the reach of §1983 this court
has agaln and again used this central pur-
pose as a touchstone.

In Mitchum v. Foster, 407 U.S. 225
(1972), for example, the question was
whether §1983 was an exception to the
federal anti-injunction statute. Holding
that it was, the Court stated that $§1983

was enacted for the "express purpose of

'enforc[ing] the Provisions of the Four-
¥ % /
teenth Amendment,'"__ and that the sta-

tute was, like the Amendment, directed
"tagalnst State action, ... whether that

*/ Monroe v. Pape, supra at 365 U.S. 173. See
also concurring opinion of Mr. Justice Harlan,

Id. at 194, 195, 201.

**/ 407 U.S. at 238.
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action be executive, legislatlve or judil-
¥ / .

cial.'"  Were it not interpreted to in-

clude authority to enjoin pending State

proceedings, reasoned the Court, it could

not serve one of the ends for which it was

enacted.

Here, by contrast, the court of ap-
peals lost sight of the vital center of
the statufe and interpreted it so as to
frustrate its primary gcal. The core al-

legations of the complaint 1n this action

state that the plaintiffs were deprived
of their employment as a direct conse-
quence of policies adopted by, and/or
effected by the Mayor of the Clity of New
York, the Commissioner of Social Services,

and the Chancellor of the Board of

—_——
— 407 U.S. at 240 (emphasis in original deleted).
See also Lynch v. Household Finance Corp.,

405 U.S. 538(1972); McNeese v. Board of Educa-
tion, 373 U.S. 668 (1962).




53
*/

Education.  If, as must be accepted at
thls stage of the litigation, plaintiffs’
allegations that they were suspended pur-
suant to those policles because they be-
came pregnant are true, then they have
been penalized for exercising what this
Court has included "among the basic civil
rights of man,'" Cleveland Board of Educa-

tion v. LaFleur, 414 U.S. 632, 640 (1974).

Yet 1f the decislion below 1s allowed to
stand, the plaintiffs will be leff with-

out recourse. They can obtain relilef

against the defendants nelther in theilr
official capacities nor in thelr indi-
vidual capacities, for plaintiffs have

not alleged that defendants acted mali-
**/
clously or in bad faith. = Plaintiffs

*/ Compare the situation in Monroe v. Pape, supra,
in which liability was sought to be imposed on the

City of Chicago in consequence of acts committed
by police officers in total disregard of local law.

**/ Individual liability would be appropriate only
if one of these two tests could be met, Wood v.

Strickland, 420 U.S. 308, 322 (1975).
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are thus caught between doctrines which
threaten to strip section 1983 of much of
its force as a remedlial statute, even in

sltuations in which the violatlion 1s ef-
fected through the "majesty and dignity"

of local law.

The denial of relief to plaintiffs is
unfortunate for them, but, more important
here, it has gréve consequences for the
status of a broad range of constitutional

rights traditionally protected bi §1983.
These include freifom of speech,_/ equal
protiigion of 1aw__/and due process of
law. / If reversal is not forthcoming,

*/ Elrod v. Burns, 96 S. Ct. 2673 (1976) (relief
pursuant to §1983 granted to victim of politically
motivated dismissal).

**/ Sugarman v. Dougall, 413 U.S. €34 (1974) (muni-
cipal official ordered, pursuant to §1983, not to
discriminate against aliens in employment).

akalal Cileveland Board of Education v. LaFleur, 414
U.S. 632 (1974) (school officials ordered not to

arbitrarily suspend pregnant teachers).
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it 1s predictable that future violatilons

will go unremedlied. The viectims of the

wrongs willl, in effect, have had no con-

stitutional protection:

It was early recognlzed in England
that hligh-sounding pronouncements
of persconal liberties are hollow
when no enforcement role 1s gilven
to an effectivgtand independent
court system. —

We can, moreover, predict ah increase
in constltutional viclations, for by im-
munlzing public offlecials from the threat

that budgets under thelr control willl be

made available tc make whole the victims
of unconstiltutional policy declisions an

important lncentive to forbear such policy
-IHII‘-/
making will be eliminated.

X
-—f'Mr. Justice Brennan, 'Landmarks of Legal Li-

berty," The Fourteenth Amendment 2, Schwartz, Ed.
(1970).

f.i/ See Albermarle Paper Co. v. Moody, 95 S. Ct. 2362
(1975) (deterrent effect of back pay emphasized).
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Although recognizing the unfalrness
of its denial of monetary rellef to the
plaintiffs, Petition 68A-70A, the court
of appeals felt constrained to so hold
because of an analogy 1t found between

section 1983 and the Eleventh Amendment,
an analogy which plaintiffs contend is

without foundation.
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D. The Eleventh Amendment
"Analogy" Relied Upon By
The Court Below 1s Unsound.
The court below, although recognliz-
Ing that the Eleventh Amendment was not
1tself applicable, found an Eleventh
Amendment "analogy"™ which prohibited
monetary awards under Sec. 1983 against
"persons" which would be payable from the
treasury of munlcipalitles which.are not
"sersons.." Petltion A68-AT7O0.
Thlis analogy is far less compelling

than the court below thought 1t, and not

alone because 1t overlooks that the very

case upon which 1t relies, Edelman, found

nc such limitation inherent in Sec. 1983.
See supra at 44 . The analogy breaks down
for the following additional reasons:

The Eleventh Amendment and Sec. 1983 are

not parallel provisions adopted to accom-

plish identical objectives, one as to
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states and the other as to municipalities.
On the contrary, their origins and pur-
poses are entlrely different, indeed quite
contradictory, so that there 1s no justi-
fication for transporting principles de-

. veloped under one by "analogy" to the
other.

The Eleventh Amendment was a negative
provision, designed to withdraw from the
federal courts a power which they were
then exerclising: the power to enforce
monetary judgments against state treasur-
les. The Amendment's very purpose would
have been undermined if such rellef could
be obtained through sults agalnst state
officials. However, as the wording of
the Eleventh Amendment (withdrawing
jurlsdiction to entertain any suits

against states) was broader than its pur-

pose {(to prevent suits for monetary
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Jjudgments), this Court has always recog-
nized that sults might be brought against
state offlicials for relilef which impacts
upon the state s¢ long as the result 1s

not a Jjudgment for monles to be pald from

the state treasury. Ex parte Young, 200
U.S. 123 (1908). From thls evolved the

line between prospective and retroactilve
relief articulated in Edelman, wﬁich the
court below has now read into Sec. 1983

as controlling.in sults affecting muni-

clpalities not protected by the Eleventh
Amendment.

But Sec. 1983, unlike the Eleventh
Amendment, was not a negative provislon
designed to withdraw federal power. On
the contrary, 1t was an affirmative pro-
vision, creating a cause of actlion for
victims of constlitutional wvioclations to

recover complete relief from "every
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person".—- a designation which, as the
court below recognized, includes public
officials in thelr officlal capacitles.
By its terms, it 1mposes no restrictions
upon the relief obtalinable in sults
against "persons," and its purpose would
be entirely undermined were the federal
courts unable to direct officials to
make whole the victims of constitutlional
violations committed by them.

The c.ourt of appeals, however, be-
lieved that a congressicnal intent to
deny such relief could be found in the
failure of Congress to include cities and
countlies among the "persons™ subject to
sult under Sec. 19383, Petition, A56-A60.
The decision below misreads both the
legislative history of Sec. 1983 and this

Court's decision in Monroe v. Pape. In

that case, this Court relied upon Congress'
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rejection of the Sherman Amendment in 1871
for 1ts conclusion that munidipalities
were excluded from Sec. 1983, Monroe v.
Pape, supra, 365 U.S. at 188-192. But the
rejection of the Sherman Amendment could
lend support to the result below only if
Congress was manifestling a desire to 1n-
sulate municipal treasurlies from monetary
relief even where such insulation would
negate the reasons for the enactment of

Sec. 1983. A review of the legislative

history shows, to the contrary, that

other consideraticns -- some having to

do with substantive dissatisfaction with
the Sherman Amendment ltself, and some
having to do with a perceived want of
constlitutional power in Congress to impose
policing obligations upon munlcipalitflies--
aécount for that Amendment's defeat. That

history will not support a finding that
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Congress deslred to insulate municipal
treasuries, gnd thus does not sustain an
inference that Congress Intended to limit

the remedies obtainable against public

officials.

The Sherman Amendment was not re-

jected because of a general deslre to
Immunize all public funds from liability.

The Republicans who defeated the Amend-
| X/
ment in the House, and whose opposition

~*/ The Sherman Amendment was initially rejected by
the House, Cong. Globe, 42nd Cong., 1lst Sess. at
725, and rejected again by a vote of 106-74 in the
House when reintroduced by the Conference Committee,

Id. at 800-801. Republican defectors accounted
for its defeat, as the bill was ultimately adopted

by a vote of 93-64, with the margin of passage in-
cluding the votes of many who had voted against
the Amendment. Id. at 808. The Democrats, who
voted against section 1983 both with and without
the Sherman . amendment, advanced other arguments
grounded on their view that the national govern-
ment could not and should not interfere with dis-
crimination by local officials. Since that view
was not controlling in the decision on the amend-
ment, it is not controlling here.
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ultimately led to its rejection, were con-
cerned primarily with the fact that the
amendment 1mposed vicarious liability on
cltlies and counties for individual acts of
lawlessness occurring within their borders,
which thiy lacked the legal authority to
preventf_/ For example, Representative

Wlllard, a Republican, argued, inter alia,

. « + Che Constitution has not im-
posed, any duty upon a county, clty,
parish, or any other subdivision of
a State, to enforce the laws, to
provide protection for the people,
to give them equal rights, privi-

leges, and immunitles. The Con-
stlitution has declared that to be
the duty of the State. The Con-

stitution, 1n effect, says that no

State shall deny to its citlzens
the equal protection of the laws,

and I understand that that declar-
ation, that prohibition, applies
only to the States, so far as poli-
tical or municipal action 1s con-
cerned. But the State, within 1its

~*/ The imposition of vicarilous liability was a
feature of the Amendment as originally proposed,
Cong. Globe, 42nd Cong., lst Sess. at 603, and as
reported by the Conference Committee. Id. at 749.
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boundaries, has the creatlon and
the control of the laws for the
protection of the people. What can
the county do? What can the parish
do? What can a c¢lty do, to give me
the equal protectlon of the laws?
The ¢ity and the county have no
power eXxcept the power that 1s
glven them by the State. They can-
not keep vlolence away from me;
they cannct protect me in my rights,
except as the State has c¢lothed
them with the power to do so; and
for the enforcement of the laws of
the State they get no aid, no
authority, no power whatever from
the United States. ¥/ |

Representative Burchard urged:

[W]lhere a State imposes a duty upon
county officers or State municipal
corporations, the exercise of which
1s necessary to give effect to Judg-
ments or decrees of the United
States courts, the latter can en-
force the performance of that duty.
In other words, where by the laws
of a State the board of supervisors
of a county or the common ccuncill
of a city, are authorized to levy

a tax and collect funds to pay a
judgment, for the purpose of enfor-
clng satisfaction of the Jjudgment,

_*/ 1d. at 791,
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the United States court, by man-
damus can compel those State offi-
cers of a municipal corporation,

to perform that duty.

But fthere 1s no duty imposed by
the Constitutlion of the United
States, or usually by State laws,
upcn a county to protect the people
of that county against the commis-
sion of the offenses herein enum-
erated, such as the burning of
buildings or any other injury to
property or injury to person.
Police powers are not conferred
upon countles as corporations.
Hence it seems to be that these
provisions attempt to impose .obli-
gations upon a county for the pro-
tection of life and person which
are not Imposed by the laws of the

State, and that 1t is beyond the
power of the General Government
to reguire thelr performance. */

The point then was one of falrness.
Why should municipalitles be llable for
wrongdoing which only thelr parent states

had legal authority to controli? But to

%/ Id. p. 795, See also Id. at 794 (remarks
of Rep . Polanu ), Id. at 795 (remarks

of Rep. Blair).
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leap from the articulated intent to avoid

that unfalrness to an assumption that

Congress also intended t¢o avoid a remedy

requiring officlals to use their offil-

clal powers to right a wrong which muni-
cipal authority alone empowered them to
inflict is illogicél.

To read the rejection oi the Sherman
Amendment as manlifesting the intent here
disputed is dublous also because the
Congress of the period manifested a very
different mind in its other actions re-
garding federal judiclal power. Had
Congress been concerned with protecting
city treasurles as such, it would doubt-
less have acted to 1imit the dilversity
jurisdietion of the federal courts, under
which, in the years after the Clvil War;

this Court and numerous lower courts had
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compelled clities to levy taxes and pay out

large sums of money on clty bonds and other

obligations. OSee, e.g. Von Hoffman v. City

of Quincy, 71 U.S. 535 (1867); Butz v.

The Mayor and Alderman of the Clty of
Muscatine, 75 U.S. 575 (1869). Far from

seeking to restrict such 1itigatioh to en-
force the Contract Clause, Congress in 1875
adopted the predecessor of 28 U.S.C. Sec.
1331 establishing federal question juris-
dlction and greatly increasing the number
of instances 1in which such Judgmeﬁts
agalnst citles could be obtainedf_/

The 1egislative history of Sec. 1983
thus provides no basils for disregarding

the unequivocal and broad remedial author-

ity conferred by the language of the

_*/ Lynch v. Household Finance Corporation, 405
U.S. 538, 548 (1972).
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statute over defendant indlviduals. If,
as was held in Monroe, Congress merely
elected not to exercise its power to 1in-
clude citles and counties within the de-
finition of "persons" liable to suit under
Sec. 1983, that decision did not restrict
the power of federal courts to require
other and proper defendants to exerclse
"the power that 1s theirs™ to remedy vio-

lations for which they are responsible.
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TIT. The District Court Had The Power To

Award Back Pay For Constitutional
Violations OQccurring After The Com-

mencement of This Action

As the*court of appeals correctly
recognized,—/ the federal courts have un-
restricted authority in an action under
Y1983 to award appropriate injunctive re-
lief. This remedial power extends to pre-
liminary injunctions and temporary re-

straining orders, as well as final injunc-

tions. See Edelman v. Jordan, 415 U.S.

651, 656 (1974). Thus in a section 1983
action a district court has the power to
atford complete relief, by way of injunc-
tion, for a viclation occurring or con-
tinulng after the date on which the ac-
tilon was commenced. Having conferred upon
CLhe federal courts authority to remedy

through an injunctlon pendente 1lite vio-

lations occurring or continuing between

—— e —
—/ Petition, A53-55.
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the filing of the complaint and the entry
of final relief, Congress cannot have in-
tended to foreclose to the Courts the less
drastic and less burdensome option of per-
mitting the disputed conduct to continue
until final judgment and then awarding ap-
propriate monetary rellef for intervening
injury.

The granting of a federal injunction
against a state or local government, in-
terfering with 1ts normal operations, has
tradltionally been regarded as a remedy not
lightly undertaken within our federal sys-

tem. Rizzo v. Goode, 423 U.S. 362, 378-79

(1976); Younger v. Harris, 401 U.S. 37,
hg-45 (1971). When the injunction is in-

terlocutory in nature, the consequences can
be even more serious, since there is usu-
ally no way to redress retrospectively any

interim problems it may cause the defendants
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1f they ultimately prevail on the merits.
Thus 1f in an employment discrimination

case a federal court orders pendente llte

that state or city officlals hire or re-
tain members of an alleged class, a sub-
sequent declsion on the merits that those
class members were unqualified wlll only
recognize, but could not remedy, difficul-
tles occasioned by that interlocutory or-
der. The out-of-pocket expense Lo a de-
fendant of such interim injunctive relief

willl often exceed the monetary award where

the plaintliffs are successful; that ex-
pense will always exceed the clity or
state's llabllity where the plaintiffs
ultlmately do not prevail. It 1is for

such reasons that the equitable remedy of
Injunction has traditionally been unavall-

able where an adequate remedy at law for

damages existed. Matthews v. Rodgers,
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284 U.S. 521 (1932). In this and other
litigation under §1983 it would, under or-
dinary circumstances, be a far less harsh
interference with local prerogatives and
principles of federallism to permit the de-
fendants to continue, at thelr peril, the
disputed practice, and provide appropriate
monetary relief after the merits of the
case were finally resolved. That is the
approach that one would expect public de-
fendants to prefer, and which, were mone-
tary relief suffilcient, egquity would re-
qulre. It 1is difflicult to believe that
Congress, 1n adopting section 1983, in-
tended to restrict the federal courts to
the form of relief for such an interim
perliod which entalled the maximum inter-
ference wlth state and local officials.

A prohlibitlon against the award of

monetary rellef for violations occurring
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or continuing after the commencement would
render irreparable virtually all injuriles
allegeable in a section 1983 action, and

thus drastically expand the types of cases
in which 1Interim injunctive rellef would
be manadatory. In Sampson v. Murray,4l5 U.S.
61, 88-91 (1974), this Court concluded that
the unwarranted dismissal of a federal
government employee would not ordinarily
infllct irreparable injury, and thus ne-
cessitate the granting of a preliminary

Injunctilon, since full monetary relilef

would be availilable under the Back Pay Act
if the employee were ultimately to pre-
vail. If, as the court below held, no
such monetary relief 1s ever available 1n
a section 1983 action, all dismissals would
necessarily involve irreparable injury,
indeed, the holding below mandates the

ccnclusion that any monetary injury in a
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section 1983 case is irreparable. " Such a
rule would substantlially lncrease the num-
ber of instances in which preliminary re-
lief would be warranted and indeed re-
guired in civil rights litigatilon. Faced
with such a proscription no consclentious
attorney would fail to seek a temporary
restraining order or preliminary injunc-
tion in a section 1983 case, or, if ini-
tiaily repbuffed, to renew that request
repeatedly, since every day without
preliminary relief would be another day of
injury without a remedy. This restriction
would thus obstruct the normal management
of litigation and substantially increase
the burdens on the federal courts as well
as on the defendants.

However this Court may read the leg-
isiative history and purpose of section

1983, it is clear that prohibiting the
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courts to grant monetary relief for viola-

tions occurring or continuing after the
commencement of an actlion will tend to in-

crease, rather than reduce, the burdens on

state and local officlals and treasuries.

Congress could not have intended such a
*/
self-defeating result.

CONCLUSION
For the above reasons the decision of
the Court of Appeals should be reversed

and the case remanded for the entry of ap-

propriate relief.

Respectfully submltted,

OSCAR G. CHASE
250 Joralemon Street
Brooklyn, New York 11201

2/

—~ The monetary relief available under this argu-
ment would not be limited, as under our first ar-
gument, to actions against school boards; or, as
under our second, to actions against policy mak-

ing officials.
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