MEMORANDUM TO MR, JUSTICE HARLAN

SUBJECT: Jurisdictional Problems with 42 U.S.C, §1983:

Lynch v. Household Finance Corp., No. T70-5058,

and Carter v. Stanton, No. T0-5082.

SCOPE OF THE MEMORANDUM
The two above-named cases raise many of the unresolved
juﬁsdictinna.l problems with suits brought in the federal courts under

the Civil Rights Act, 42 U,S.C, §1983, and its jurisdictional counter-

part, 28 U.S.C. §1343(3), seeking equitable relief. The purpose of

this memorandum is to discuss those problems and to apply them to
the instant cases.

. The first section of this memorandum will deal with the
question whether a litigant alleging a deprivatiun,_ under color of

state law, only of property rights -- as opposed to "personal"




liberties -- may bring a §1983 action in federal court. The second

section will discuss the thorny problems of exhaustion, that is,

whether a. litigant may bring a §1983 action in federal court without
first exhausting state remedies, regardless of whether those state
remedies are adequate. The third section will be concerned with
the relationship of §1983 to the federal anti-injunction statute, 28
U.S.C. §2283: may a litigant bring a §1983 action to enjoin pro-
ceedings in a state court despite the bar of §2283 -- or, in other
words, does §1983 come within the exception contained in §2283 for
actions "expressly authorized by Act of Congress." A reading of
the legislative history of §1983, with what I hope is the appropriate
skepticism, will m:id_tn the discussion of these three problems. The
last two sections of this memorandum will apply the general dis-
cussion of these basic problems to the two instant cases, respectively,

and will also deal with the other, more specific, problems raised

by those cases.




I. THE "PERSONAL LIBERTIES-PROPERTY

!

RIGHTS'" DISTINCTION /
f

)

A. Origins. The Civil Rights Act of 1871 gave the federal

trial courts original jurisdiction, without regard to jurisdictional
L]

amount, of civil actions at law or in equity against any person who,

under color of any state law, subjects any perénn within the juris-
diction of the United States to the deprivation of any rights, privileges,
and immunities secured by the Constitution of the United States. That
provision is now codified in §1983, creating the liability, and in
§1343(3), creating the jurisdiction. The legislative history, common
origin, an;:i identical wording of the two sections make it clear that
they are to be co-extensive -- that is, that §1343(3) provides the

jurisdiction for §1983 actions. See Hague v. CIO, 307 U.S. 496,

529 (1939) (opinion of Stone, J.); Douglas v, City of Jeannette, 319

U.S. 157, 161 (1943). I will treat these two provisions as such
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throughout this memorandum, often referring to only one or the
other when it is meant that both apply together in the above way.

In 1875, Congress gave federal courts jurisdiction of "all
suits of a civil nature at common law or in equity, . . . arising
under the Constitution or laws of the United States . . ." In
contrast to the 1871 Act, however, the 1875 Act -- r;ow §1331 --
required that a minimum amount in Cl.:)ntI‘D?EI‘S}" -- now $10, 000 --
be alleged and proved. Although there is an evident ove rlap between
§1343(3) and §1331, Congress has never sought to draw a line between
cases involving rights "secured by" the Constitution for purposes of
§1343(3) and rights "arising under" the Constitution for purposes of
§1331. But in order to preserve the Cnpgressional policy requiring
a minimum amount in controversy for suitls under the latter

provision, courts have attempted to limit the availability of

jurisdiction under the former.
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In Carter v. Greenhow, 114 U,S. 317 (1884), this Court

held that the right to nonimpairment of contracts was not "secured"
by the Constitution since it was not directly conferred. The Court,

however, did not hint at what rights were so "secured."” In Holt

v. Indiana Mfg. Co., 176 U, S, 68 (1900), the Court held that §1343(3)
did not apply to a suit contesting the constitutionality of state taxation
of patent rights, on the ground that the right alleged was not a "civil

right" for purposes of that section. Again, the Court made no attempt

to define a "ecivil right." In Truax v. Raich, 239 T.T:S. 33 (1915),

£

however, this Court upheld §1343(3) jurisdiction of an action to declare
unconstitutional a state statute requiring that certain employers hire
not less than 80% nia.j:ive-born citizens. The Court stated that the

right to work for a living "is the very essence of . , . personal

freedom.™ 239 U.S. at 41.
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The most significant interpretation of §5§1343(3) and 1983

came in Hague v. CIO, 307 U.S. 496 (1939). At that time, §1343(3)

)

!

had fallen into disuse, partially because of the Holt decision; and

i

plaintiffs were assigning pecuniary valuation to even the clearest

intangible ""personal" rights in order to meet the "amount in con-

troversy" requirement of §1331. See, e.8., Wiley v. Sinkler, 179

U.S. 58 (1900) [right to vote accorded a pecuniary value]. The
plaintiffs in Hague brought suit in a federal district court for
injunctive relief, alleging that city ordinances restricting the dis-
tribution of printred matter and the holding of public meetings violated
their rights to freedom of speech and assembly. The lower courts
found jurisdiction under both §1331 and §1343(3). This Court held

that jurisdiction could not be founded upon §1331 because the record

was bare of any valuation of asserted rights. But in separate




opinions by Justicgs Roberts and Stone, a majority of the Court
affirmed jurisdiction under §1343(3).

Justice Roberts stated that the rights alleged were attributes
of national citizenship secured by the privileges and immunities
clause and that §1343(3) provided jurisdiction over the deprivation
of such rights. Justice Stone disagreed with this reasoning and
found §1343(3) jurisdiction on tl;e grm:md that freedom of speech and

‘assembly are rights secured to all persons, re gardless of citizenship,

by the due process clause of the Fourteenth Amendment and were thus

" within the language of §1343(3). Stone viewed the problem as one of

reconciling the apparent conflict between §1343(3) and §1331 as to
the requisite jurisdictional amount. He \f.'as certain that Congress
in 137;5rh:1d not intended to withhold jurisd;ctiﬂn from the federal
courts of suits which Congress had authorized by the Civil Rights

Act just four years earlier. He reasoned further that the continuance




of both statutes in the Judicial Code evidenced a congressional
intention tha suits could be brought under §1343(3) after 1875
and that §1343(3) at least must be deemed to include suits in which

the subject matter is "inherently incapable of valuation." 307 U.S.

at 530. On the other hand, he felt that a broad reading of §1343(3)

to include all rights secured by the Constitution ﬁould render super-
fluous §1331's protection of rights "arising under the Constitution™
when the requisite amount was in controversy. Stone attempted

to harmonize the two provisions by treating §1343(3) as conferring
federal jurisdiction of suits brought under §1983 when the rig_ht
asserted is inherently incapable of pecuniary valuation. Thus, he
concluded that "whe':!ever the right or immunity is one of personal
liberty, not dependent for its existence upon the infringement of
property rights, there is jurisdiction in the district court under

[§1343(3)] to entertain it without proof that the amount in controversy
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exceeds [the requisite amount]." 307 U.S. at 531-32. It must be

/

remembered, however, in this context that Stone was trying to

)

/
preserve §1343(3) jurisdiction from being swallowed by §1331, not

vice versa.

B. Difficulties in Application. This distinction between

personal 1iberties_innapable of valuation and property rights,
articulated fully for the first time by Justice Stone, has never been
expressly repudiated, but it has led to numerous unpredictable and
inconsistent decisions, especially in the lower courts. In Douglas

v. City of Jeannette, 319 U, S. 157 (1943), this Court upheld §1343(3)

jurisdiction of a suit by the Jehovah's Witnesses to restrain the city
from enforcing an ordinance prohibiting the selling of literature and the
solicitation of merchandise orders without a license. Although Stone,
writing for the majority, upheld the district court's jurisdiction on

the ground that the Witnesses were asserting a right of free speech,
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it could be argued that the right asserted was a property right --
the right to distribute literature for sale -- and that even the right
to free speech here was capable of pecuniary valuation, since the
Witnesses could have purchased that right from the city by paying
the license fee.

The property-personal rights distinction has created con-
siderable confusion in the lower courfs. Several cases have upheld

§1343(3) jurisdiction of actions to ensure nondiscriminatory treatment

in the granting or continuance of liquor licenses by the state, e.g.,

Hornsby v. Allen, 326 F.2d 605 (5th Cir. 1964), Atlanta Bowling

Center v. Allen, 389 F.2d 713 (5th Cir. 1968), Glicker v. Michigan

Liquor Control Comm., 160 F.2d 96 (6th Cir. 1947), although denial
or revocation of such a license would appear to be loss of a property
ﬂght, as well as of the right to engage in the business of one's

choice, and is certainly capable of pecuniary valuation. Jurisdiction
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has similarly been upheld in suits alleging discrimination in the

denial of garbage collection franchise [Mansell v. Saunders, 372

' F.2d 573 (5th Cir. 1967)]; in suits alleging the unconstitutional

deprivation of a license to sell real estate, where the license

would be restored upon payment of $585 [Gold v. Lomenzo, 425 F. 2d

929 (2d Cir. 1970)]; and in suits alleging the unconstitutional impair-
ment of contract rights when the state unlawfully sold certain land

[McGuire v. Sanders, 337 F.2d 902 (5th Cir. 1964)].

The difficulty in distinguishing between property and personal
interests is also ;uustrated by cases in which empiayment discrim-
ination is alleged to ha_.ve deprived a person of his job or livelihood,
or in which a persnﬁ_ has been removed from his job without due

process guarantees, Sec. 1343(3) jurisdiction has frequently been

granted in these cases; Burt v. City of New York, 156 F.2d 791

(24 Cir. 1946): Colf v. City of Malden, 202 F.2d 701 (1st Cir. 1953);
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Bernbaum v. Trussel, 371 F.2d 672 (2d Cir. 1966). No doubt the

/

right to earn a living can be classified as a "personal right" if

I

/

one views it as the right to pursue the work one enjoys or, as in

’
Bernbaum, as the right to be free from the damage to one's repu-
tation which would be caused by dismissal; but arguably the loss of
employment is primarily the loss of wages, an item traditionally
considered a proprietary interest. Indeed, this year the Second
Circuit retreated from its prior position and denied §1 343(3) juris-

diction on precisely this ground in a suit alleging a discharge from

state employment without notice or hearing. Tichon v. Harder,

F.2d (2d Cir. 1971).

——

In cases alleging unfair taxation, the courts have generally
denied federal §1343(3) jurisdiction on the ground that the rights

asserted were purely proprietary. E.g., Abernathy v. Carpenter,

208 F.Supp. 793 (W. D. Mo. 1962), aff'd mem., 373 U.S. 241
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(1963); Hornbeck v. Hamm, 983 F. Supp. 549 (M. D. Ala.), aff'd.

393 U.S. 9 (1968). See also Busgie y. Long, 383 F.2d 766 (5th Cir.
1967) (tax cases should be excluded from 51343(3} jurisdiction even
if the property -personal rights distinction is not followed in other
areas, because tax cases are a special :;lass which bongress has
’

expressly left to the states).

Welfare cases, on the other h%mr:l, have created more diverse
results. Although at Iirs.t glance welfare payments would appear to
be a property right;, most courts_ have found jurisdiction @der §1343{3}J

when welfare claimants have alleged either infringement of constitu-

tional rights or inconsistency with the Social Security Act. E.g.,

King v. Smith, 392 U.S. 309 (1968); Damico v. California, 389 U.S.

416 (1967); Kelly v. Wyman, 994 F.Supp. 893 (S. D. N.Y. 1968),

aff'd. sub. nom.; Goldberg v. Kelly, 397 U.S. 254 (1970); Johnson

v.- Harder, F.2d  (2d Cir. 1971). Apparently, u)‘e




1" - - ; — e TN, PRREL, ST S - FRAS e <
-l v - e B - 48 a u a

&5
tl;e courts feel that the deprivation of tl:;is kind of property, i.e. ,
property necessary tu-keep a family at suhsis.tence level, becomes
the deprivation DF a personal right and is th.us covered by §1343(3).
On the t:':ihe_r hand, some cases have denied federal jurisdiction of
actions alleging the unconstitutional deprivation of welfare benefits.

E.g., Roberts v, Harder, 320 F. Supp. 1313 (D. Conn. 1870), aff'd.

@ F.2d (2d Cir. 1971); Carter v. Stanton, F. Supp.

—_— s

(S. D. Ind. 1970) (one of the instant cases).

As shown by tﬁe license revocation cases, the employment
cases, and the w:alfare cases, many actions involve a mixture of
property rights and personal rights, and it is in applying Stone's
test to these cases 1{1:1t his distinction breaks down. Other examples
of these types of cases are an action by tenants in public housing

@_ alleging that an arbitrary levy of a small fine for violation of a

minor rule deprived them of their leasehold interest without due




prnce.ss [Escalera v. New York City Housing Authority, 425 F.2d

/
853 (2d Cir.), cert. denied, 39 L. W. 3149 (1970) (jurisdiction

upheld)]; a challenge to the unconstitutional appointment of a

L

conservator (Dale v. Hahn, F.2d (2d Cir. 1971)

——— =

(jurisdiction upheld); conservatorship involved more than property
right, for it had consequences to reputation and destroyed right to
enter into legal relations, to control and dispose of property, to

enter into contracts, and to sue and be sued; JEL dissenting on

ground that plaintiff alleged only deprivation of property right)];

and a challenge to the constitutionality of a state statute authorizing
‘deputy sheriffs, at the direction of alleged creditors, summarily to
garnish wages deposited in checking accounts and credit union

accounts [Lynch v. Household Finance Corp., F. Supp.

(D. Conn. 1970) (one of the instant cases) (jurisdiction denied on
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property-right grounds despite contention that plaintiffs n_eeded
the deposited funds to live).
In Eisen v. Eastman, 421 F.2d Eﬁﬂ.[ﬂd Cir. 1969), Judge
Friendly undertook an extensive discussion of these problems. The

plaintiff there, a landlord, alleged that the city had violated his

constitutional right not to be deprived of property without due process

of law by reducing the rents that he could charge under the city's
rent control law. In denying jurisdiction under §1343(3), HJF,
"with a good deal less than complete a.ssur.a.nce, " 421 F.2d at 566,
reaffirmed Stone's Hague distinct.iun, holding that since the plaintiff
alleged only a deprivation of property, the district court had no
jurisdiction of his §1983 action. Although he recognized the diffi-
culties in applying Stone's formulation to the mixed property right- -
ﬁersnnal right cases, he stated that "there seems to be something

essentially right about it, especially il one accepts, as we do, his
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premise that the overlap between . . . §1331 and . . . §1343(3)

should be explained in some rational way. It has the merit of

preserving not only the kind of case that was at the core of con-

gressional concern in 1871 but a good many others that Congress

would probably desire to have within the statute, while at the same
time excluding cases [such as tax cases] that neither the Reconstruction
Congress nor later Congresses could really have had in mind."

421 F.2d at 565-66.

Despite Judge Friendly's attempt to justify the Hague test,

s

it is clear from all of the above cases that that test is extremely
difficult, if not impossible, to apply in the numerous ;nixed cases
which face district judges today. The determination of what is a
property right and what is a personal right seems to turn on the
individual judge's predglictiﬂns, for, as shown above, one s’.::;.n

almost always find some concomitant personal right affected
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whenever a property right is allegedly taken away. This is

/
certainly true, for instance, in the license revocation cases and the

/

employment termination cases. /

Moreover, in the welfare cases and public housing cases,

courts paying lip service to Stone's distinction still find §1343(3)

jurisdiction on the same ground that plaintiffs in those cases are poor
and really need the money. But this is equally applicable to garnislj.-
ment cases, as Sniadach recognized, and yet the court in one of the
cases at bar -- a court which recognizes the welfare exception --
denied jurisdicti;n in such an action. Perhaps welfare benefits are

a special class since they are based on a legislative determinat.ion
that, without such assistance, welfare recipients cannot exercise
their fundamental constitutional rights. But whatever the reason,

it seems clear that courts attempting to apply the Hague test to these

types of cases, in order to determine whether a property-type interest
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is sufficiently related to the exercise of a personal liberty to allow
§1343(3) jurisdiction, are forced to cansi_der subjective factors
involving the plaintifi's need for the property. Such an approach
appears unwise, for a litigant's allegations of subjective need should
not be a determinative factor in deciding whether a federal court has
jurisdiciion of a particular matter.

Eincé the loss of property in most cases has an effect on personal

interest, Stone's formulation relies on a fallacy, i.e., that the two

are separable. Fu.rthermure, his distinction between rights capable

of pecuniary valuation and those incapable of valuation similarly fails.
As shown above, many rights which the courts have characterized as
personal rights sufficient to give §1343{3_]| jurisdiction are clearly

and easily susceptible of monetary valuation, e.g., the right to
welfare benefits and public housing, the right to be free from the

arbitrary denial or revocation of a state-granted license, etc. Thus,
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not only the difficulties anq unavoidable inconsistencies in applying

Stone's test, but also the dubiousness of the underlying assumption

that it can be applied in a reasonable way, demonstrate the need for

a new method of determining the scope of federal jufisdictiﬂn under

§1343(3).

Beyond these considerations, however, the personal rights-

| property rights distinction rests on three more basic premises: (1)

that the drafters of the relevant sections of the 1871 Civil Rights Act,

now §§1343(3) and 1983, intended those sections to apply only to

deprivations of personal, nonproprietary rights incapable of valuation --
or at least that the drafters of §1331 four years later intended, in
enacting that new éection, to lirn.it §§1343(3) and 1983 to suits alleging
the deprivation of a personal liberty; (2) that the distinction is necels~h
sary in order to prevent §1331 from becoming superfluous; and (3)

that personal liberties are somehow more deserving of federal
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protection than are property interests under $10,000. I will now

/

undertake to examine each of these premises.

C. Legislative History. This Court has traced the origin '

s F

of §61983 and 1343(3) to the Civil Rights Act of 1866. Monroe v.

Pape, 365 U.S. 167, 171, 183-85 (1961). The basis for this is the

clear indication from the title and discussion of the 1871 Act that its
'purpose was to enforce the f'DurtéEntlh Amendment, and the equally
clear proof that the first section of that amendment was intended to
incorporate the provisions of the 1866 Act into the Constitution, lest
a later Cﬁngress!negate that Act. Thus, it is instructive in determining
the meaning of §§1343(3) and 1983, as originally er.mcted in 1871, to
examine the scope of the 1866 Act.

The evidence before the Congress in 1866 showed that Negroes

were being deprived of, among other rights, their rights to own

property and to collect their wages by the processes of the law, and
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Congress intended to remedy that situation. Report of C. Schurz,

S. Exec. Doc. No. 2, 39th Cong., 1st Sess. (1865); Cong. Globe, 39th
Cong., 1st Sess., 3034-35 App. 219 (1866). Indeed, the statute
enacted, entitled "An Act to protect all Persons in the United States
in their Civil Rights, and furnish the Means of their Vindication, "

provides that "all persons born in the United States . . . shall have
the same right . . . to make and enforce contracts, . . . to inherit,

purchase, lease, sell, hold, and convey real and personal property,

and to full and equa-l_ benefits of all law and proceedings for . . .

¥

person and property, as is enjoyed by white citizens . . . ." Thus,
it is plain both from the debate of the Congressmen and from the title
and words of the Act that the "civil rights" being protected included

"property rights." We recognized in Jones v. Mayer Co., 392 U.S.

409, 432 (1968), that the 1866 Act affirmatively secured for all men

the right to acquire, hold, and dispose of property.
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The Fourteenth Amendment vindicated for all persons the
rights established by the Act of 1866, and it clearly asserts that

states shall not deprive any person of property without due process

of law. As we stated in Shelley v. Kramer, 334 U.S. 1, 10 (1948):

"]t cannot be doubted that among the civil rights intended to be pro-
tected from discriminatory state action by the Fourteenth Amendment
are the rights to acquire, enjoy, own, and dispose of property.
Equality in the enjoyment of property rights was regarded by the
framers of that Amendment as an essential pre-condition to the
realization of nthler basic civil rights and liberties which the_Amend-
ment was intended to guarantee. "

It cannot be disputed, then, that both the 1866 Act and the
Fourteenth Ammendment protected property interests. The only

question is whether the first section of the Ku Klux Klan Act of 1871 --

now separated into §§1983 and 1343(3) -- contemplated similar
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protection. The evidence is abundant that it did. It was entitled

/

wAn Act to enforce the prov’ “ions of the Fourteenth Amendment {o

/

the Constitution of the United States, and for other purposes," thus

indicating that the "rights, privileges, or immunities" secured by
that Act are the same "rights, privileges, or immunities' secured by
the Fourteenth Amendment. Likewise, the first section of the 1871

Act provides jurisdiction for claims arising under the 1866 Act, which

clearly protected property rights as civil rights.

Moreover, there is no indication in the wording or the legis-

lative history of the 1871 Act of any intention to distinguish between
property rights and personal rights or to protect property rights
any less vigorously thzmtpersonal rights. The first section of that
Act gave the federal courts jurisdiction of any action to redress

the deprivation of any right to which the person is entitled under

the Constitution, thus on its face including the right to property.
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In addition, it appears that Congress was aware that both life and
property were being rendered insecure b_y the lawless conditions
in the South and that legislation was needed to protect both rights.
On March 23, 1871, President Grant urged Congress to act: "A
condition of affairs now exists in some States of the Union rendering
life @d property insecure . . . . Therefore, I urgently recommend
such legislation as in the judgment of Congress shall effectively

secure life, liberty, and property, and the enforcement of law in

all parts of the United States." Cong. Globe, 42nd Cong., 1st

Sess. 244 (18171) .

In discussing the bill, the legislators frequently referred to
the necessity to protect property rights,_ as well as other rights,
from unconstitutional deprivation, and despite the long and
.vignruus debates, none of them argued about whether the bill

protected only personal rights, as opposed to property rights.
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Indeed, they seemed to assume that there was no such distinction

in the bill's protection, just as there was no such distinection in the
Fourteenth Amendment's scope of protection. Representative
Shellabarger, who chaired the House Committee which drafted the
Act, indicated that the rights protected by it include the fundamental

right "to acquire and possess property of every kind." Id. at App.

69 (quoting from Corfield v. Corzell, 6 Fed. Cas. 546, 551 (1823)).

Representative Hoar stated that large numbers of citizens were

being deprived of their "fundamental" right to property and that the

Act was needed t-::n secure that rig£1t. Id. at 332, 334. R;presentative
Shanks stated that the Act is an "assertion of the power of the

national Government to protect life, liberty, and property, irrespective
of the act of the State," Id. at App. 141, al"l'ﬂ the same sentiments

were echoed by several other Representatives and Senators. E.g.,

id. at 449, 653, 654. The only mention of personal rights that I found
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was in a speech by Senator Edmunds, a supporter of the bill, id.

-

at 692, but later in the same speech, the Senator stated that the

; /
Fourteenth Amendment, which this Act was intended to enforce,
protected every person born in the United States against invasion
by a state of "'the privileges and immunities which have been spoken
of in the Constitution and which we all agree include the right to life,

the right to liberty, the right to property . . . ." Id. at 693.

It might be argued that the 1871 Congress did not intend its

Act to apply to property because it felt that it had adequately protected

the property rights of newly-freed Negroes Iin the 1866 Act quoted
_above. But, this argument is untenable in light of the wording and
the legislative history of the 1871 Act just discussed. Thus, it is
absolutely clear to me that the first section of the 1871 Act was

intended by its drafters to apply to deprivations of property, as

well as of personal, rights.
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Of course, this intention is not conclusive since it is possible
that Congress in enacting §1331 four years later meant to limit the

1871 Act to personal nonproprietary rights. But there is no indica-

tion whatsoever in the legislative history of §1331 that Congress

thereby intended to limit the scope of §§1983 and 1343(3). The latter

provisions, passed only four years earlier, were still fresh in
Congress' mind, and if it had intended to limit T.hqs;a provisions in
1875, it seems likely that it would have said so or would have amended
the language of those earlier pro_visicns. It _ﬁjd neither.

.The histu;y of the 1875 Act is that it-wa.s meant to give
. precisely the jurisdiction which the Constitution, Article III, §2,
confers; for the first time, "the vast range of power which had lain
dormant in the constitution since 1789" was conferred on federal

courts to hear all cases arising under the Constitution and federal

laws, provided a requisite amount was in controversy. Zwickler v.
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Koota, 389 U.S. 241, 247 (1967), quoting Frankfurter and Landis,

The Business of the Supreme Court, 65 (1928). The broad scope of
§1331 conforms with the far-reaching expansion of federal authority
wrought by the other Reconstruction enactments, and thus the Act

of 1875 seems to be part of, rather than an exception to, the trend

of the legislation which preceded it. See Zwickler v. Koota, supra,

at 245-48.

When Congress increased the jurisdictional amount for §1331

actions to $10,000 in 1958, it again said nothing about restricting

§51983 and 1343(3). Thus, it is clear that the restriction of §1343(3)
jurisdiction to nonproprietary interests is a wholly judicial creation,
unrelated to the intent of Congress. Indeed, this Court, discussing

the history and scope of §1983 in Monroe v. Pape, 365 U.S, 167

(1961), interpreted that section as applying to all rights guaranteed
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by the Fourteenth Amendment and made no distinction between personal
and property rights. . y )/
D. Protection of §1331. Judge Friendly justified the Hague

distinction on the ground that an "mcnﬁgruity" wnﬁld result by "reading
sk .51343(3} so broadly that it would cover the entire ground later
embraced by . . . §1331, with its requirement of a jurisdictional
amount, in all cases where natural persons complained of acts by state

officers as violating the Constitution." Eisen v. Eastman, supra, at

564, As stated above, hoﬁever, Justice Stone in Hague was trying
to preserve §1343(3) jurisdiction from being swallowed by §1331, not
vice versa. He did not argue, as HJF did, that if §1343{:I3) were
interpreted to include property rights, there would be no federal
question jurisdiction left for the federal courts to exercise; rather |

he contended that in some types of cases -- at least those in which




= -

the subject matter is incapable of valuation -- Congress did not intend

to apply the iurisdiétinnal a.maunt- requirement.

Of course, the overlap bet:.veen §1331 and §1343(3) is
substantial, and without the property rights-personal rights distinction,
many cases which piesently must meet the §1331 jurisdictional amount
requirement for federal jurisdiction would be able to be heard in the_:

federal courts under §1343(3). But, the overlap is by no means total

nor would construing §1343(3) to protect both personal and property

rights render §1331 superfluous. Section 1343(3) applies only to an

i

alleged infringement of rights "uncier‘ color of state law,' whereas

§1331 has no "color of state law" requirement. Thus, in many federal
question cases, such as suits against officials of the federal government,
the jur.isdictional amount of §1331 is still necessary for federal jur-
isdiction absent other stgtutar}' provisions. The purpose of §.§1 983

and §1343(3) -- to protect against unconstitutional state action -- is
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more limited in scope than the general federal question jurisdiction.
Furthermore, the many statutes conferring federal jurisdiction
without any monetary requirement lessen the impact of the §_1331
requirement and may support the theory that state courts are not
always satisfactory forums for the protection of fede ral rights, even
when the amount in controversy is small.

In light of the fact that the Ha.c,ﬂ-:ue distinction is not necessary
to preserve §1331 jurisdiction, then, the jurisdictional amount
requirement should not be applied to claims of deprivation of
property rights under color of state law, in the absence of a ciear
congressional mandate. As shown above, there is not only no

congressional mandate supporting that application, but the legislative

history .shows the congressional purpose to have been the opposite --

i.e., that §§1983 and 1343(3) were meant to cover property rights, as

well as personal rights.
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E. Policies., The Hague test has the effect of designating

personal liberties as more deserving of federal protection than

fi

property interests under the jurisdictional amount. Whether this

assumption is true or not or good or bad is a debatable matter.
On the one hand, eliminating the personal rights-property

rights distinction would hpen the federal courts to a great many

claims which herF.:thGrE were required to be brought in the state

co}lrts. The spectre of the floodgates opening in the district courts,
already overburdened by civil rights actions, to allow suits challenging
the unconstitutional deprivation of property is always a gnoq argument °
against extending federal jurisdiction. More impc:r_tmt, the elimina-
tion of the distinction would open federal courts to litigants asserting
property claims which might be considered primarily the respunsib.ilit}'
of the state -- for instance, attacks on the constitutionality of state

tax statutes, claims alleging discriminatory taxation, or actions
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addressed solely to the state's taking of real property. As Judge
Friendly stated, "It is quite hard to believe, for example, that the

framers of [§§1983 and 1343(3)] would have thought the statute could

be invoked by a person complaining of state taxes allegedly barred by

the Commerce Clause." Eisen v. Eastman, supra, at 566.

On the other hand, without the economic security which

proprietary rights provide, one's personal liberty is surely less
secure. This is demonstrated in the case of a poor pergun where the
loss of money or pfc}perty affects his rights to be free from hunger,

to be fully clothed, or to be adequately housed. It would be incongruﬂuf;
to argue that the loss of the means to provide the*se necessities, albeit
less than $10, 000, is any less valuable to some peﬂl;‘rle than the loss

of freedom of speech or the right to vote. This is not to place

property rights above personal rights or vice ver;sa, but only to

recognize that Stone's distinction ignores the inseparability of the
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two and fails to recognize that to many people the deprivation of
a property right worth only $1,000 is as important as the deprivation
of a personal right incapable of pecuniary valuation.

The fact that a state may provide an adequate remedy for the
protection of federal rights is no answer. Whether or not state
remedies are adequate in a particular case, and whether or not we
_ require exhaustion of state remedies when adequate (see Part II of this

memo, infra), a reaffirmation of Stone's test -- i.e., that §5§1983

and 1343(3) do not apply to deprivations of property rights -- would

’

mean that when the state remedy is not adequate, federal courts could
still not hear claims of deprivation of property under $10, 000. In
that case, the plaiﬁtiﬂs would have no forum in whicﬁ to protect

their federally-guaranteed rights -- surelly a contradiction of the

purpose for which §5§1983 and 1343(3) were enacted.
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On balance, I believe that the policies favoring the inclusion

/

of property rights within the scope of the protection of §§1983 and
. ' f
1343(8) are the stronger. Perhaps the tax cases could be recognized

as a special class of cases which Congress has expressly left to

the state courts. Thus, we would not be overruling our Holt

decision, supra, or our affirmances of Abernathy and Hornbeck,

supra.

But whether or not any such exception is made (and I can

see strong arguments against it), the overall policy considerations,

the legislative history, the difficulties in applying Stone's distinction,
and the fact that eliminating that distinct-iun would not render §1331
superfluous all dictate that we should abandon the distinction and hold
that §1343(3) gives the federal courts jurisdiction of §1983 actions

alleging the unconstitutional deprivation of property under color of

gtate law.
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II. EXHAUSTION OF STATE REMEDIES

A. Background. Unlike the personal rights-property rights

problem, the question whether 2 federal court having jurisdiction
of a §1983 action seeking equitable relief should dismiss the action
or s;tay pruceedings‘ there until the plaintiff has exhausted state
remedies has been ruled on in several recent decisions of this Court.
Dismissal for failure to exhaust is basically an abstention doctrine.
It implies that the district court has jurisdiction of the §19383 action,
but will exercise its traditional gquital::—le discretion to stay its hand,
for the time being, in the interest of federal-state relations. Unfil
recently, two doctrines were well established in this regard, one
concerning state judicial remedies and the other concerning state
administrative remedies. The first is the traditional abstention
::’.ﬂntrine: that where a §1983 plaintiff challenges a state statute,

regulation, or practice on federal constitutional grounds, and tha
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statute, fegulatinn, or practice is capable of a construction in the
state courts which would avoid a federal constitutional question, or
the federal question is bound up with particularly sensitive or complex
questions of state law or local administration, in which the state has

a paramount concern, then the federal court, although having juris-
diction of that action, should decline to exercise that jurisdiction and
to grant equitable relief until the plaintiff has exhausted his state

judicial remedies. See, e.g., Harrison v. NAACP , 360 U.S, 167

(1959): Martin v. Creasy, 360 U.S. 219 (1959). The bases for this

7

doctrine are a sound respect for the independence of state courts in
sensitive areas of state concern and the valid policy of allowing the
state courts the first opportunity to interpret an unclear state enact-

ment ¢r practice so as, perhaps, to "save" it {rom unconstitutionality.

Itis.clear, however, that in other situations, i.e., when such

abstention principles would not apply, the mere availability of a
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state judicial remedy does not bar resort to the federal courts

/

under the Civil Rights Act or otherwise, and the p}aintiﬂ does not

f
i

have to exhaust state judicial remedies. See, e.g., Lane v. Wilson,

307 U.S. 268, §74-75 (1939).

The other qgctrine was exhaustion of state aﬁminlistrative
remedies -- that when a §1983 plaintiff complained to the federal courts
of the vinlati-:m of a constitutionally-protected right by state action,

the federal courts, although again having jurisdicticn of that action,

should decline to exercise that jurisdiction and should not adjudicate

the merits of the plaintiff's complaint until the plaintiff had exhausted

all adequate state administrative remedies. See, e.g., Burford v.

Sun Oil Co., 319 U.S, 315 (1943).

In 1961, we decided Monroe v. Pape, 365 U.S. 167 (1970),

holding that one complaining of unlawful search and seizure by state

officials could sue them in federal court under §1983 without
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exhausting similar remedies in the state courts. Justice Douglas,

writing for the Court, first listed the "three main areas' of §1983:

(1] overriding certain points of state laws; (2) providing a remedy
when state law is inadequate; and (3) prpviding a remedy when state
recourse is adequaté in theory but unavailable in practice. Id. at
173-74. Thus far, the mﬂ opinion is consistent with our prior
decisions on this question, for it seems to have been clear from those
earlier decisions that when a plaintiff chailenges a plain state law as
unconstitutional on its face, or xu.fhen state remedies are obviously
inadequate (e.g., when the state law challenged has beén definitively
interpreted by the state courts in a way adverse to plaintiff's claim,
or when the state has consistently refuseﬁ to apply the law as plaintiff
claims is constitutionally required, or when there is no state mech;

anism for challenging a law), then the federal courts, in equity as

well as at law, should not abstain or decline to exercise their
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jurisdiction, but should exe rcise their discretion to adjudicate the
merits without requiring the prior exhaustion of state remedies. As

will be shown below, that proposition, at least, is plainly the intent

of the draftsmen of §1983, as indicated by its legislative history,

and is supported by sound policy. Hence, for purposes of the dis-
cussion, here I will assume that exhaustion of state judicial remedies
is not fequire:l when a clear state law is challenged on its face so that
no saving construction is possib le or when the state judicial remed_ies
are clearly inadequate either in theory or in practice, aﬁd that
exhaustion of st;te administrative remedies is not required when
those remedies are plainly inadequate E‘lthe; in theory or in practice.
The --:iiﬂiculties arise when no state law is chnllenged or the law

.challenged is unclear, and state judicial remedies are adequate, or

when, in any event, state administrative remedies appear to be

adeguate both in theory and practice.
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Justice Douglas went on in Monroe to state that "[i]t is no

answer that the state has a law which if enforced would give relief.

/

The federal remedy is supplementary to the state .remed]r and the latter
need not be first sought and refused before th; federal one is invoked."
365 U.S. gt 183. Indeed, that statement was necessary to the Monroe
decision, for no state law authorized the police actions there and it

was not contended that the state courts offered inadequate remedies in

theory or practice.

" In McNeese v. Board of Edcuation, 373 U.S. 668, 672 (1963),
Douglas cited his statement from Mé as estabﬁshmg af qurth
purpose of §1983 -- a federal remedy supplementary to any state
remedy; and he indicated further tl}at vire lief under the Civil Rights
Act may not be defeated because relief was not first sought under
state law which provided a remedy." 373 U.S. al 671. Tﬁus, this

Court required the district court to hear plaintiff's claim for an
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jnjunction against alleged segregation despite plaintiff's failure to
exhaust state remedies -- here administrative remedies. In Damico

v, California, 389 U.S. 416 (1967), this Court, relying on Monroe

and McNesse, reaﬁirme@ per curiam the proposition that exhaustion
of state administraﬁve remedies is not required befor: the federal
equity courts should exercise t.ﬁ.eir jurisdiction in a §1983 action, and
it did so again in King v. Smith, 392 U, 5. 309, 312 n. 4 (1968), and

in Houghton v. Shafer, 392 U.S, 639 (1958) (per curiam).

The presenﬂy existing law, then, seems to be as follows: (1)

Exhaustion of state judicial remedies is not required unless there is
the possibility of a saving construction in the state courts or unless

the plaintiff's challenge is inextricably igtgrwuven with sensitive
strands of state law and concern (as recognized even by Justice Duﬁglas
;.LrLMcNeese at 673); and (2) exhaustion of state administrative remedies

is.never necessary in §1983 cases, whether or not those remedies
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are adequate. The first of these propusit.iuns seems to be clearly
established by a long line of cases from this Court and by sound

~ policy. For instance, to require exhaustion of state judicial remediés
even when a plain state law is challenged as unconstitutional on its
face and there is no chance of a saving cﬂnstructim}, on the ground that
the state courts can adequately protect fecieral cunstituﬁnnal rights
and are just as capable as the federal courts of striking down state

enactments as unconstitutional, would virtually put the federal courts

out of the business of reviewing state enactments on federal constitu-

¥

tional gounds and, as recognized in Monroe, would subvert the purpose
of §1983. The second proposition is of more recent vintage, but was

still clearly established by the McNeese-Damico line of cases. Hence,

principles of stare decisis would require adherence to that proposition

absent compelling considerations to the contrary. Nevertheless,

your dissents'in McNeese and Damico indicate that you do not agree
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Court noted probable

/

Carter v. Stanton, raising
s
administrative

with this position, and the fact that the

jurisdiction in one of the instant cases,

the question of the necessity for exhausting state

bers of the present Court

remedies, suggests that at least four mem

may question the soundness of our past de cisions.

Compelling considerations which might permit a refreat from

the McNeese-Damicc holdings would seem to fall into three categories:

(1) the ambiguity of the decisions in those cases with respect to the

lack of necessity for exhaustion regardless of adequacy; (2) support

in the legislative history of §1983 for an "exhaustion when adequate”

requirement; and (3) the policies underpinning such a requirement.

1 will now examine each of these considerations in order to determine

whether retreat from the McNeese-Damico cases is warranted. But

because the question of the necessity for exhausting state adminis-

trative remedies is closely related to that involving state judicial
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to-that invelving-state-judicial remedies, I cannot discuss the former
without frequent reference to the latter.

B. Our Recent Decisions As Consistent with an Exhaustion

Requirement. It might be argued tha this Court's prior decisions in

Monroe, McNeese, Damico, and so on did not really hold that exhaustion

is not required regardless of the adequacy of the state remedies, and
that these cases can he restricted to something less than that broad

proposition. Judge Friendly did that very thing in Eisen v. Eastman,

supra, and in Potwora v. Dillon, 386 F.2d 74, 77 (2d Cir. 1967).

!

According to him, none of our past decisions is inconsistent with a
requirement that a §1983 plaintiff must exhaust state remedies, when
those remedies are adequate.

The action in Monroe, for instance, was solely for legal
fe}ie[ -- money damages -- and hence does not govern an action

wherein equitable relief is sought, Moreover, although Justice Douglas’
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statement in Monroe as to the supplementary federal remedy was

/

necessary to the decision there, the use of such phrases as "and

/

refused" and "if enforced" gives some reason to regard the statement
/!
as continuous with the discussion of presumably inadequate state

remedies a few pages earlier in the opinion. If the sentences are

not given such a restrictive reading and if the federal remedy is

taken to be fully supplementary, the scope of §1983 is so broadened

that the second and third purposes are completely subsumed and

made redundant. As Judge Friendly stated in Potwora, supra,

i

Justice Douglas' statement in E'Iiw_u_e "gimply emphasizes that

tﬁe federal court must be certain that a rémedy that seems 'adequate
in theory' will be 'available in practice'; it is not enough that the
statute -will be adequate 'if enforced.™ EIZ;E F.2d at 77.

In McNeese, although equitable relief was sought, th»a: opinion

casts enough doubt on the efficacy of the state remedies there
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available to justify a federal hearing solely on grounds of the

inadequacy of state relief. 373 U.S, at 674-76. Hence, that

opinion contains *_within it an alternative holding entirely consistent
with the proposition thd exhaustion can be forgone only when the

state administrative remedies are inadequate. As Judge Friendly
stated in Potwora, "[w]hile the Supreme Court reversed [in McNeese],
it emphasized that the state administrative remedy was cumbersome
and inadequate and did not suggest that a federal court cannot

consult the traditional prmciplés of equity, as informed by the
standards announced in Monroe, when deciding whether or not to

grant an injunction." 386 F.2d at 77. Again in Eisen v. Eastman,

HJF stated that the Court in McNeese "held only that there was no
administrative remedy by which plaintiffs could have any assurance
of getting the relief they wanted -- an end to segregation -- even

if they were clearly entitled to it." 421 F.2d at 569,
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In Damico, King v. Smith, and Houghton, it again appears

/

that the state remedies would have been inadequate, Since Damico's

complaint attacked the constitutionality of a California welfare law,

'
/

"it is hard to see what an administrative hearing could have accomp-

. lished; the California relief agency could not de(%l-are the state statute

unconstitutional." Eisen v. Eastman, supra, at 569. Likewise,

"[w]hile King v. Smith involved a state regulation rather than a statute,

P

it was also exceedingly unlikely that an administrative hearing would
[I:rndl.lme a change." Id. at 569. In Houghton, an action by a state
prisoner mvnlviz:g internal prison rules, this Court indicated that

to require exhaustion in that case "would be to demand a futile act, "
392 U. 8. at 640, since the final stage of the prisoner's administrative

remedy was appeal to the state attorney general, who was personally

defending the challenged prison rule as validly and correctly applied

ta the prisoner, '
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Although these methods of "interpretation" of our prior

decisions might arguably support the proposition that they did not
clearly hold exhaustion of state administrative remedies to be unnec-
essary in any case, it can be seen from the above analysis that su::h
"jnterpretation" would put an alm:;st unbearable strain on the language
and holdings of those decisions. Hence, I conclude that "interpreta-
tion" in this way is unsatisfactory, and that a retreat from these

decisions cannot be justified on the basis of their unclarity.

C. f.egislafive History. | The first three aims of §1983 listed
by Douglas in Monroe are fully S;J[pr}l‘tﬁd by the legislative history
of the 1871 Act. The debates are replete with references to the
lawless conditions existing in the South in 1871 and the inability
of the state governments to cope with ther;z. There are a few
references to the fact that the Act provided a remedy where state

law was inadequate in theory. E,g., Cong. Globe, 42d Cong., lst
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Session, at 244. But the great majority of speeches in this regard
referred not to the inadequacy of the state remedies themselves
but to the failure of certain States to enforce the laws with an equal
hand and to the failure of the state courts in the South to secure

Negroes' constitutional rights. Justice Douglas' Monroe opinion

providés plentiful examples of these types cf.speeches, 365 U.S. at

174-180, and there are more. Senator Morton, for instance, stated:

“But it is said that these crimes should be punished
by the States . . . . But the answer to that is, that the
States do ;ﬂﬂt punish them; the States do not protect the
rights of the people; the State courts are powerless to
redress these wrongs. The great fact remains that
large classes of people, numbering nearly one half in
some of the States, are without legal remedy in the

courts of the States." Globe Appendix at 252.

Representative Stevenson stated:




=52 =

!
f

"[T]he States have laws providing for equal protection,
but they do not, either because they will not or cannot,
enforce them equally; and hence a class of citizens

have not 'the protection of the laws. "' Globe Appendix

/
at 300.

See also Globe at 333, 477, 516, and 653.

[
Thus Douglas correctly concludes in Monroe that "[i]t is abundantly
clear that one reason the legislation was passed was to afford a

federal right in federal courts because, by reason of prejudice,

passion, neglect, intolerance or otherwise, state laws might not be

enforced and the claims of citizens to the enjoyment of rights,

privileges, and immunities guaranteed by the Fourteenth Amendment
might be denied by the state agencies.”™ 365 U.S. at 180,

The trouble arises when one attempts to determine exactly
how Congress intended to remedy this situation through §1983: Did

it.intend to give federal courts the power to hear all claims under




this section in the first instance regardless of the adequacy of
state remedies, or did it intend to have federal courts hear these
cases without prior resort to state forums only when the state
remedies could be shown to be ina.d»_equate? Apparently, Justice

Douglas' theory is that when Congress saw that state remedies in

the South were inadequate to protect Negroes, it determined that the

only way to protect those citizens® rights adequately was to give them
an open choir:ie of federal or state forums in the first instance for
a.n}.r and all. §1983 .cig.ims. Thus,l in effect; it c;-eated a presumption
that all state remedies are inadequate and gavé plaintiffs a choice

of forums in all cases. The oppnsite theory is that when Congress
saw that state remedies in the South were generally inadequate, it
create;ia right of action in the federal L‘Gu;"ts so long as in the

particular instance the requisite state remedies were inadequate

either in theory or in practice.
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Of course, the granting of federal jurisdiction is different

from establishing guidelines on when the federal courts should

exercise that jurisdiction. Thus, it could be argued that Congress,

seeing the inadequacy of state remedies in the South, decided to grant

the federal courts jurisdiction in the first instance of all §1983 equity
actions regardless of the adequacy of the state remedies on the
particular claim, but that at the same time it expected the federal

[

courts to use their equitable discretion to decline to exercise that

jurisdiction when they could see that the state remedies were in fact

adequate.

The difference in approach, however, is primarily conceptual;
and its main effect-i_s that if federal jurisdiction is proper but merely
not exercised in the first instance, there are wide rights of return
to the federal courts once state remedies have been exhausie;i,

whereas if there is no jurisdiction in the first instance, return could
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occur only in narrowly restricted circumstances. With respect to
the problem here, however, whether the question is looked at in

terms of a grant of federal jurisdiction only when state remedies are

inadequate or in terms of a grant of federal jurisdiction in all §1983
cases with a require;,ment or authorization that the federal equity
courts exercise that jurisdiction only when state remedies are inade-
quate, the real question is the same: Did Congress in 1871 intend

to permit aggrieved persons to sue for equitable relief in the federal
courts under §1983 without exhagsting and to have their claims
actually heard adjudicated there in the first instance regardless of
the adequacy of state remedies (Douglas' theory), or did it intend

to allr.‘{w them to sue in federal courts a.nd have their claims ajudi-

cated there without prior resort to state forums only when state

remedies were in fact inadequate (the opposite theory).
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Both theories have bases in the legislative history of the
1871 Act, and in fact, many of the statements of the Congressmen
can be read bc-rth ways. The "choice of forums in all cases" theory --

i.e., the construction which this Court has recently placed on §1983

—————

in Monroe and McNeese -- finds considerable support in the speeches

of the supporters of section 1 of the 1871 Act -- now §§1983 and

1343(3). Representative Shellabarger, the House sponsor of the bill,

stated:

"This section cnf this bill. . . not only provides a
civil r:emedy for persons whose former condition may
have -'I:ue-en that of slaves, but to all people where, uﬁder
color of State law, they or any of them may be deprived
of rights to which they are entitled under the Constitu-
ti-:m. by reason and virtue of their national citizenship . . .
-[T]o say that Congress can do no s-uch thing as make any
law so enforcing these rights nor open the United States

courts to enforce any such laws, but must leave all the
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protection and law-making to the very States which are

3 i
denying the protection, is plainly and grossly absurd . . . .

[W]herein [the rights secured by the national Constitution
and those secured by the states] are identical the powers
£

for protection are concurrent in both governments."

Globe Appendix at 68, 70.
Senator Osborn spoke to the same effect:

"The question now is, what and where is the remedy.

1 believe the true remedy lies chiefly in the United States

district and circuit courts . . . We are driven by existing
facts to provide for the several States in the South what

: t.hesr have been unable fully to provide for themselves;
i.e., the full and complete administration of justice in

the courts. And the courts with reference to which we

legislate must be the United States courts." Globe at 653.

Representative Bingham stated:

"“Sir, what would this Government be worth if it must
rely upon States to execute , , . its express puaranteées

of. rights to the people. Admitting that the States have
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concurrent power to enforce the Constitution of the
United States, withi_n their respective limits, must we
wait for their action? . . . Why not in advance provide

_ against the denial of rights by States, whether the denial
be actions ﬁf omission or commission . . . ." Globe

Appeml:lix at 85.
Senator Sumner began by making remarks which eould be interpreted
either way: "If such things c-an be without a remedy applied if need
be by the national Government, then are we little more than a bundle

of sticks, but not a nation." Globe at 650. But he then went on:

"If each State is left to determine the protection of

Equal Rights, then will protection vary according to the
State, and Equal Rights will prevail only according to the
accident of local law. There will be as many equalities
as States. Therefore, in obedience to reason, as well

* as solemn mandate, is this power in the Nation." Globe

at 651.
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Finally, the remarks of Senator Edmunds, a Senate manager for the

/
bill, are instructive. True, at certain points his remarks could be

/

interpreted as favoring the nexhaustion when adequate" theory:

i

"[This bill] does not undertake to overthrow any court . . . . It does

not attempt to deprive any State of the honor which is due to the

punishment of crime. Itisalaw. .. to be enforced by the courts

through the regular and ordinary processes of judicial administration,
and in no other way, until forcible resistance shall be offered to the

quiet and ordinary course of justice." Globe at 697-98. Also at

693 and 696. But he is more cle-ar when he says:

"The governments of the States cannot finally or
independently enforce or decline to enforce the Consti-
tution of the United States; . . . whate.w.rer rights are
.secured to the people umiv;r it muslt be guaranteed to
them and made effectual for them at last through the .

instrumentality of the national Government, and
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through no other . . . . itis entirely immaterial whether
thé State may or can do the same thing for the same act
or not; and, therefore, . . . itis no objection to the
constitutional exercise of power by Congress that the
States themselves in the case of these disorders in the
South may, if they will, punish the same things according

—to their own laws." Globe at 692, 695.
See also Globe at 477; Globe App. at 79, 252, 300.
The opponents of the bill were even plainer in showing that

the purpose of section 1 was as the "choice of forums in all cases"

theory holds it to be; but their views should probably not be infused

with as much weight as those of the bill's supporters, since they
may have attributed great breadth to the section's coverage in an
attempt to maximize its apparent danger. Still, Representative

Storm could hardly be clearer when he said:
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"I object to this [section] because it subjects suitors

to delay. It does not even give the State cou;-ts a chance
to try questions, or to show whether they v:ill try the
questions that might come before them under the first
section of the fourteenth amendment, ;‘airly or not, It
takes the whole question away from them in the beginning."

Globe App. at 86.
Likewise, Representative Duke stated:

"[O]ne of the privileges secured was the 'right to sue
in the State courts.' Now, sir, I ask, were not the words
‘aﬁy right' interpolated in order to give color of jurisdic-

. tion to the Federal- courts in all cases whatsoever? I,
'hmnret.rer, I am wroug in this inference, I should be obliged
to the author of this bill to explain why it was that he has

interpolated these words." Globe App. at 91-92,
In the same vein, Representative Vorhees remarked:

"The [irst and second sections are designed to transfer
all . . . jurisdiction from the courts of the States to the

courts of the United States. This is to be done upon the
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assumption that the courts of the southern States fail

and refuse to do their duty in the punishment of

offenders against the law." Globe App. at 179.

Finally, Senator Thurman stated in opposition to the bill:

"] object to it, first, because of the centra.li;zing

Itendency of transferring all mere private suits . . . from
the State into the Federal courts. I do not say that this
section give.s to the Federal courts exclusive jurisdiction.
I do not suppose that it is so understood. It leaves it,
presume, in the option of the person who imagines himself
to be in]ured to sue in the State court or in the Federal ct
.. . This bill Lmbraces the whole United States; a.nd to
gay that every man who may be injured, however slightly,
in his rights, privileges or immunities as a citizen of the
United States can go into the Federal courts for redress

is to say, in effect, that the judiciary of the States is not

_ worthy of being trusted." Globe App. at 216.

See also Globe at 337, 429; Globe App. at 88, 138.
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On the other hand, there are indications in several speeches

of the bill's supporters which would support the "exhaustion when

adequate" theory. Representative Hoar, for instance, stated:

"To authorize the interference of Congress there must be,
not merely those imperfections and failures in the adminis-
tration of law which are attendant upon all civil governments
alike, but there must be a clear case of denial of government.
We ca.nn{-)t interfere to deal with the incidental evils which

attend upon republican government; but we should interfere

. . . wherever these evils have attained to such a degree
as amounts to the destruction, to the overthrow, to the

- denial to large classes of the people of the blessings of
republican government altogether.

"Another error . . . is to suppose that Congress . . .
must either let the State al_une altogether, or take entire
possession of all its powers and instrumentalities of
government a:nd displace the State government. But
there is nothing in the Constitution that for a moment
favors that idea. We have the right to limit our inter-

ference fo the extent of the evil. If a particular class
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of persons are denied their civil rights permanently and
as a rule in any Sta;ae, we have a right to interfere simply
to protect those rights, leaving the republican government,
go far as it is enforced in regard to others, untouched

where we can." Globe at 334.

Representative Butler felt that the bill provided:

"that every citizen should have remedy in the Federal
courts against the party depriving him of such rights,
immunities and privileges; and that where the community
connived at such crimes and allowed its citizens to be
plundered of such rights without any sufficient attempt

to stay the marauders, S0 that by their stealth or their
‘poverty the citizen was left without remedy, then he should

have a remedy . . . ." Globe at 449.

See also Globe at 368, 508, 514.

There are other statements both b y supporters and opponents

of the bill which can be read to support either theory. See, e.g.,

Globe at 512, 690; Globe App. at 215,
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As can be seen, then, the legislative history of §1983 does
not provide conclusive support either for the advocates of "a choice
of forum in all cases" or for the advocates of the "exhaustion of state
remedies when adequate" interpretation of that section. On balance,
however, it appears to me from a full reading of that legislative history
t.hat_, Congress was attempting to remedy the inadequacies of state
remedigs in the South by giving aggriéved persons the right to sue in
federal courts undef the 1871 Act withr:;ut exhausting state remedies,
whether or not those remedies were adequate in the particular case.
Otherwise, it is dﬂiiculi to explain the numerous speeches by opponents
of the bill averring that the state remedies were adequate for the fair
administration of jhstice, See, e.E., Globe at 645, 660; Globe App.
at 179.. If §1983 was meant to apply hnil_y_iln situations when state
remedies were inadequate, these speeches attempting to show that

those remediés were in fact adequate would have been superfluous, for




486 -
y

when the remedies were adequate, there would be no fede ral inter-

/

vention, : /

/

Similarly, the "exhaustion when adequate‘l' interpretation of
§1983 would make it hard to understand the rage of the bill's opponents
who said that the bill would destroy the state governments and the
idea of a federal union. Why were they so enraged if all the bill did
was to provide a remedy in the federal courts wﬁen the state remedies
could be shown to be inadequate?

_ Finally, in light of the extensive discussion about whether or
not state remedies were adequate, it- seems that Congress would have
put in a proviso "save when state remedies are adequate" if it had
meant to require exhaustion in such cases. Indeed, Representative
(later President) Garfield believed that the Fourteenth Amendment

empowered the federal government to intervene for the protection of

canstitutional rights only after it could be clearly shown that "by a




o

R b

protection], or a neglect and refusal to enforce their provisions, a
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systematic maladministration of [the state laws providing for equal

portion of the people are denied equal protection under them"; and he
stated that ﬂe would support the bill only if an amendment were made to
that effect or if it were somehow made clear that such was the meaning
of the Act. Yet no such amendment was accepted, and there is no
indication that Mr. Garfield's position was ever taken by the Congressz-
men who voted for the bill. In fact, Mr. Shellabarger, the House
speaker, disputed with him.

On the whole then, there is somewhat more support -- though .

it is not overwhelming -- in the legislative history for Douglas'

Monroe-McNeese interpretation of §1983 as a fully supplementary

federal remedy, than there is for the "exhaustion when adequate”

position.
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Of course, there is no distinction in the legislative history
 petween state judicial and administrative _remedies, since the present
wide range of state administrative agencies was virtually unknown

at the time., However, it seems that whatever the Congressmen

said about the inadequacy of remedies in the state .c-:.mrts as a basis
either for providing a totally supplementary federal remedy or for
providing a federal remedy when stat.e remedies were inadequate
would apply a fortiori to state administrative remedies. Adminis-
trative agencies are filled with political appointees and minor

r

bureaucrats, and if the courts in the South in 1871 were inadequate

for the protection of Negroes' rights, surely administrative agencies --

without even the pretense of judicial independence -- would have been

thought to be even more inadequate. Hence, assuming that Congress

meant to give litigants the right to sue in federal courts on all §1983

claims without ever exhausting remedies in the state courts, it seems
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i
.

fair to say that, had it considered administrative agencies, it would

/

have felt that they were even more inadequate and would have given

/
§1983 litigants the right to sue in federal courts without ever exhausting

gtate administrative remedies.

For these reasons, I conclude that the legislative history of

§1983 does not support a retreat from the McNeese-Damico line of

cases; indeed, that history on the whole seems to show that the purpose
of §1983 was to give plaintiffs the choice of a federal ft:.trum in all
cases without prior resort to state remedies, whether or not they

are adequate.

(Another purpose of the 1871 Act seems to have heer; to deter
and redress deprivations of federally-secured rights affecting classes
of persons or individuals because they are class members. A disting-
uishing characteristic of the wrongs prompting the Act was that they

were-directed not so much against individuals as such, as against
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persons because they Sh"n:'l.l;'E':d characteristics defining a class --
primarily, the class of the recently-freed Negroes. Yet Senator
Edmunds expressly described the bill's coverage as extending beyond
blacks, southern Republicans, anﬁ nurﬁherners in the South, to all

deprivations of the rights of members of a class -- Catholics,

Vermonters, etc. -- because they were members of that class, while at

the same time excludinﬁ individual torts. Globe at 567. See also

Globe at 334, 505-06. Hence, itis arguable that, whether or not
exhaustion is required in ﬂle case of an individual suing under #1883
solely on behalf of himself, it should not be required if he brings a
class action. But this distinction is tenuous, since there is no indication

that the 1871 Congress meant to require exhaustion in one case, but not

in the other.)

D. Policies. The general policy considerations on both sides

of-this problem are well known to you, and hence I need not discuss
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them in depth. The supporters of the "choice of forums in all cases"
position rely heavily on sentiments such as those gxpressed by many

/

supporters of the Act in 1871, i.e., that whep Ie;Ieral constitutional
rights are concerned, federal forums should be the place of their
protection. Ac;urding to this position, a main function of federal

~ courts is to vindicate federal rights, and federal judges offer an
expertise in the nuances of federal a.r;d‘.cnnstilutional rights that state
judges and administrators, on the whole, cannot match. Moreover,
federal forums for civil rights protection offer potentially more
uniform treatment than would state courts and agencies, where the
protection of those rights would vary from state to sta;(e.

Related to these considerations is the general mistrust of

state bodies' willingness to give adequate weight to federal rights

when state interests are also involved. There may well be an inherited

potential for bias when a state judge or administrator reviews
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actions oI other state officials. This might be compared to presumed
bias in state courts in diversity cases. Furthermore, federal courts
gerve to satisfy a basic need for a fair trial, since they stand apart
from state government ope rations.

In addition, it could be argued that there is a danger of state
court or agency delay. Many deprivations of rights claimed in §1983
actions seeking equitable relief are allegec} to be causing or to be
about to cause immediate and irreparable harm to the pla_.intiﬂs; and
if the federal equity courts decline to exercise their jurisdiction to

grant the relief and the states delay, that irreparable injury would

follow.

Finally, the ,inqui-ries and findings necess afj,r for a federal

court to determine the adequacy of the state remedies would arguably
be impractical and perhaps indelicate. Indeed, it might be gaid that

the time spent receiving evidence, holding hearings, and making
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judgments on the adequacy of state remedies in theory and in
practice would approach, if not often exceed, the time currently

devoted to the merits of §1983 actions. Similarly, such determina-

tions would be difficult and would require delving deeply into the

interstices of state law and administration, and there would be an

onerous burden on the plaintiff to show that the state remedies were

inadequate M—Mﬁr unavail-

able.

On the other hand, the supporters of the "exhaustion when
adequate' position rely on principles of federalism and sc:und respect
for the independence of state governments. These principles are
especially strong where equitable relief is sought in the federal
courts. It has long been a tenet of "Our Federalism" that federal

equity courts should exercise their traditional eqﬁitab‘le discretion

to decline to interfere in matters of primary and sensitive state
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concern. Surely, the states are concerned with the validity of their

/

own statutes and regulations and with the actions of people acting

]
f
/

under cnlqr of their laws.

Of course, there is always the final review in this Court of
the federal questions raised in the state courts and agencies.

In addition, there is the "floodgates' argument that never
requiring exhaustion would subject th;e federal courts to galaxies of
trivial and insubstantial civil rights actions without nweeding out"
process and mothers would hang their heads in shame. Fiﬁally, it
is arguable t.hai.: the "exhaustion when adequate” requirement would
encourage states to improve their remedies in the knowledge that
if those remedies are adequate, federal courts will defer, instead of
hearing the cases themselves, but that if ;:hey do not provide redress,

federal courts will, Because of the states' legitimate interest in

gtate court and agency adjudication of matters involving their own
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and since federal courts will defer if -- but

practices and officials,

only if -- state remedies are adequate, states will have an incentive

to do away with doctrines and practices restricting redress for the

unduly favoring official defendants, and so

deprivation of civil rights,

quirement, many

According to the proponents of the exhaustion re

of the opposing arguments can be answered with the adequacy test: if

there is bias or delay in the state courts or agencies, or if irreparable

" harm would result from declining federal jurisdiction, then state

remedies are inadequate and the federal courts can hear the case in

the first instance. A more serious difficulty with the mexhaustion when

adequate" position is that the determination of adequacy by the federal

courts would be time consuming and difficult and would place too great

a burden on the plaintiff. Of course, if there is a state law or regulation

thwarting the relief sought, or if the state courts or agencies have
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placed on such a law or regulation a clear interpretatiﬁn inconsistent

/

with plaintiff's right to relief, or if the state remedies were otherwise

i
inadequate inr.heury, the plaintiff would easily be able to point to the

inadequacy. The trouble arises when he alleges that state remedies
or procedures are inadequate in practice. However, the federal
courts could establish some standards for determining when state
remedies are inadequate in practice: Have state courts or agencies
cqnsistently refused to grant substantive relief in certain classes of
cases, despite theoretical adequacy; are state remedies "substantially
equivalent" to federal ones (the standard sxiggested in the Civil Rights |
Act of 1968); is the state's review machinery workable, etc. (Of

course, if there is no exhaustion requirement in class deprivation

cases (see supra), determinations of whether a state remedy is

inadequate because of a subtle prejudice against a particular class

would be avoided.)




As to the distinction between exhausting a.d.ministrative
remedies and exhausting judicial remedies, there may be strong
policy reasons for requiring the exhaustion of state administrative
remedies, but not doing so with respect to state judicial remedies.
Those reasons are bound up with the fact that administrative bodies
are policymaking and discretionary and with the position that the
pla.int-iff has suffered no wrong until the agency process has produced
" a final decision. It can be said that a strong state interest is reflected
in the establisﬁment of a comprehensive scheme of regulation;

i

‘authority over the subject matter of the dispute has been vested in an

expert supervisory body, far more familiar than a federal court with

local factors that legitimately affect administration. Moreover, there
is a state, as well as a federal, interest in providing a means whereby
official disputes can be corrected and necessary corrective action

taken without resort to a lengthy and costly trial. Finally, whereas
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this Court has long held that the mere availability of a state judicial
remedy did not bar resort to the federal courts under the Civil
Rights Act, e.g., Lane V. Wilson, supra, except in abstention situa-
tions, the same is not true with respect to state administrative remedies.

The lack of need for exhaustion of state administrative remedies is a

new development beginning with McNeese. Hence, it might be said

that while exhaustion of state judicial remedies is correctly not required

. except when sensitive strands of state law are mtgrtwined with the
federal question and when there is the possibility of a saving construction
in the state courts, exhaustion of state administrative remedies shoud
be required whenever they are adequate.

It seems to me, however, that 1_h.e policies favoring exhaustion
of administrative, but not judicial, remedies are counterbalanced by
policies favoring exhaustion of judicial, but not administrative,

remedies. Adequate review, for instance, is frequently illusory
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where a state administrative agency is reviewing the action of one of

/

its own lower branches, whereas there is a much better chance for
impartial review when an independent governmental body, such as

the state court, is reviewing such action. Hence, I would conclude

that the policies favoring exhaustion of one type of remedies but not

the other balance out, and that if exhaustion of state judicial remedies 1s
Jnot required -- which it is not -- then exhaustion of state administrative

remedies is not required.

But if this is true, one might argue, then the ab stention prin-
ciples, which do apply to state judicial remedies, should also apply to
state administrative remedies. According to this view, since it is

clear that when a state law is challenged which is susceptible of a

saving construction in a state court, or when the challenge involves

sensitive questions of primary state concern, the state courts should

have the first opportunity to pass on that law, the same should be tru€
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about state administrative remedies, i.e., that where a state

administrative regulation is challenged involving strands of local

law or administration and that regulation is susceptible of a saving
construction, the state agenc;_r.r involved should have the first oppor-
tunity to interpret and construe the regulation sothat a federal
question might be avoided. Indeed, in McNeese -- where even Justice
Douglas recognized the abstention principle with respect to state
judicial remedies, 373 U.S, at 673 -- you felt in your dissent that
strands of local law and administratiuﬁ were involved there and you
wuuld.have left.the claim to the local administrative authority in the
first instance. The main problem with this position, however, is
that while an administrative agency's interpretation of its own regu-
lation must be given great weight, that intlerprctation is not
conclusive. Hence, the basic principles underlying abstention --

the avoidance of a federal or constitutional question -- do not apply
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in the case of administrative agencies, for their construction of a
state regulation is not final. ‘.Accﬂrdingly, I would say that abstention
should not apply to state administrative remedies just because it
applies to state judicial remedies.

In balancing all the policy considerations in this area, I have
come to the conclusion that while there are certain valid reasons for
requiring the exhaustion of state remedies so long as they are adequate,
those reasons apply equally to state judicilal and administrative

remedies. The reasons for requiring the exhaustion of administrative

remedies but not judicial remedies are counterbalanced by those on

the opposite side, and hence if exhaustion of state judicial remedies is
not required, exhaustion of state administrative remedies should not

be. Moreover, the traditional abstention doctrine does not apply to

administrative remedies.
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Mcurdinély, in light of the important stare decisis prinei-

ples involved, I believe that a retreat from the holdings of the McNeese-

Damico line of cases.cannut be justified by any possible ambiguity

or equivocation in the language of those decisions, by the legislative
history of §1983, cnrl by the policy considerations applicable to admin-
is.trative re.rnedies. The only possible justification for such a
retreat would be found in the general policies underpinning exhaustion
- of state remedies when they are adequate, and if we are again going
to require exhaustion on that gr-:;-und, perhaps the discrepancy between
the legislative h;stc-r:,r and the policy considerations might be justified
on the ground that §1983 was meant to give the federal courts juris-
diction in the first‘insta.nce, regardless of the adequacy of state
remedies, but that, as a general matter of federalism, they should

use their discretion to decline to exercise that jurisdiction in §1983

equity cases when the state administrative remedies are adequate.
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II. SEC.1983 AS AN EXCEPTION TO SEC. 2283

/

A. Scope of the Discussion. The federal anti-injunction
/

statute, 28 U, S, C, §2283, provides that a federal court "may not

grant an injunction to stay proceedings in a State court except as
expressly authorized by Act of Congress . . . ." The question here
is whether the general grant of eq_uit;r,r power to the federal courts in
§1983 is an express authorization by bongress within the meaning of
the §2283 exception; so that federal equity courts in §1983 suits may
grant injunctions against pending state proceedings. This question

was expressly reserved in Dombrowski v. Pfister, 380 U,S. 479, 484 -

n.2 (1955}, because the state prosecution there was merely threatened,
but not pending, and in the Younger cases, 401 U. S. 31, 55 (1971)
(Stewart, J., concurring), because the decision there was based on

policy grounds, rather than on the §2283 bar. See also Cameron v.

Johnson, 390 U.S. 611, 614 n, 3 (1968).
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The question whether §1983 is an exception to §2283, although
limited to interference with pending state proceedings by the language
of §2283 itself, permits no distinction between state criminal and civil
proceedings, f-or §2283 makes no such. d.istinctinn. However, the
question here is a purely statutory problem, separate frm;z the question

whether federal equity courts should or should not interfere in pending

state proceedings as a general policy matter of comity and equitable

discretion. Thus, even if §1983 is found to be an exception to §2283,

thus permitting, as a statﬁtary n_-tatter, federal equitable interference
with both criminal and civil state proceedings, that conclusion would
not affect, or constitute an exception to, general comity principles.
The Younger cases hold on policy ground.s that federal courts should
decline to interfere by way of injunction or declaration in pending
-state criminal prosecutions save in exceptional and extremely limited

circumstances (such as immediate and irreparable injury, state
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criminal statute { lagrantly x_l.nconstitutional on its face, b ad faith
harassment in a statute's enf orcement). Hence, even if §1983

is an exception to §2283, Younger would still prohibit a federal
equitable intervention in state criminal prosecutions in most cases,
and the practical r—:if;:ct of our decision would be primarily on state
civil proceedings. However, if 51983 is an exception to §2283, the
question would still be open as to whether or not i_f_edera.l equity

courts should intervene in state civil p}uceedings as a matter of

comity.

s

On the other hand, if §1983 is found not to be an exception to
the anti-injunction bar of §2283, that conclusion would deny federal
equity courts all power tﬁ grant relief in all §1983 suits seeking inter-
ference with pending state proceedings. It would thereby prohibit
federal equitable interfgrence in any and all pending state civlil

proceedings regardless of the circumstances, and would also, by
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prohibiting as a statutory matter any interference in pending state

/

criminal prosecutions as well, remove the exceptions listed in

Younger permitting such interference in certain limited circumstances.
In light of all this, I should state precisely the scope of this

gection of my memorandum. It will deal solely with the statutory

question whether §1983 is an exception to §2283. Since it is clear

that §2283 contemplates that the state proceedings be instituted first,

'] will not consider the question whether federal equity courts should
interfere with state proceedings, either criminal or civil, which are
merely threatened but not pending at the time of the institution of the
federal §1983 action. Nor will I discuss whether or not -- or to what
exteny -- federal courts should mteﬁere in pending state civil pro-
ceedings under general policies of comit:,rl, (Younger already decided

this question with respect to pending state criminal prosecutions.) I
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understand that Minsker, Senior Puisne Judge, will handle these
questions in his own lucid way in a separate memorandum,

Moreover, I will not consider here the question whether

§2283, in addition to barring injunctions against pending st ate pro-

ceedings, also bars declaratory relief that pending state proceedings
are unconstitutional or contrary to federal law. Nor willI here discuss
the question whether §2283, by its terms, also bars future injunctive
or declaratory relief against subsequent state proceedings, either
criminal or civil, to r—:nforﬁe a state statute or regulation against
plaintiffs and others similarly situated, when at the time such a
proceeding against plaintiffs is pending. While {hese questions are
.important, they are peripheral to the problem of §1983 as an exception
to §2283, for they involve the scope of §2283 and the type of relief

it bars, not its relationship with §1983. There is no justification

in the language of either statute for saying that §1983 is an
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exception to §2283 only in t!‘l& case of certain kinds of relief barred
by the latter, and not in others. In any event, Minsker, S, P, J,, may
touch upon these two questions in his memorandum with respect to

the policy considerations involved, if not with respect to §2283. See

also Note, 83 Harv. L. Rev. 1870, 1876-86 (1970).

B. Background. The present §2283 can by traced to the Act
-of 1793 providing that no "writ of injunction shall be granted by a
federal court to stay proceedings in any court of a state." There

is no record of any debates on this provision and nothing in its original

legislative history is helpful in determining how it is to be applied.

That provision remained ﬁnti_ 1875 when an exception was added which
4

permitted enjoining state court actions that interferred with federal

disposition of a bankruptey proceeding. With that exception, the

/

provision was unchanged until 1948,/
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Despite this seemingly absolute prohibition against injunctions,

/

the courts prior to 1941 carved numerous exceptions into it. After

i
the passage of the Act of 1793, Congress had passed several statutes,

in addition to the Bankruptcy Act, providing that once federal juris-
diction had been assumed over certain types of cases (those removed
to federal courts, certain shipowners' liability cases, interpleader
cases, cases brought under the Farm-Mortgage Act of 1933, and
federal habeas corpus cases), proceedings in the state courts should
cease to be maintained and the federal courts could stay all state
proceedings. The courts, including this Court, felt th:it these
statutes, having been enacted subsequent to the anti-injunction Act,
constituted implied amendments to that Act, and f:hé;,r thus allowed
federal courts to enjoin state praceed'mgs-in these types of cases.

In addition, the courts developed an "in rem" exception to protect

federal jurisdiction acquired over a particular res; when the federal
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courts had first acquired jurisdiction over the res, they said, they

could enjoin proceedings in a state court seeking to interfere with

that res. The cqurts also adopted a "relitigation" exception in order
to prevent the. relitigation in a state court of a claim previously settled
in a fgderal cnurﬁ. There were a few other exceptions as well.

In 1941, this Court decided Toucey v. New York Life Ins. Co.,

314 U,S. 118 (1941), where it attempted to draw a halt to this loose
judicial interpretation of the anti-injunction statute. In an opinion by
Justice Frankfurtef-, the Court clc-ncluded that the statute was a
legislative affirmation of federal comity and that Congress alone
could determine when exceptions were to be made to the prohibition.
Thus, Frankfurter affirmed the validity gf the express statutory
authorization to enjoin state proceedings and of the "in rem" exceptiﬂn

as implicit in the legislative purpose. However, he held that the
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nrelitigation' exception was unwarranted and was a usurpation of
the legislative function.
In 1944, this Court added another exception to the anti-

injunction statute. Congress had provided in the Emergency Price

Control Act of 1942 that the Emergency Court of Appeals had

exclusive jurisdiction {o determine the validity of any order of
regulation of the Price Administrator, and we held that that Act

authorized the Administrator to obtain an injunction against state

proceedings. Bowles v. Willingham, 321 U.S. 503 (1944); Porter
v. Dicken, 328 U.S, 252 (1945::.

In 1948, Congress passed the present §2283, prohibiting
federal injun[‘,tionsl against state proceedings "except as expressly
authorized by Act of Congress, or where necessary in aid of its

jurisdiction, or to protect or effectuate its judgments.™ It is clear

that the purpdse of this revision of the anti-injunction statute was




to re:lstore ""the basic law as generally understood and interpreted
prior to the Toucey decision, " Reviser's Notes, and thus to codify
the implie.d exceptions to the old statute. The "express authorization"
exception was meant to include the previously recognized statutory
exceptions; the "aid of its jurisdiction' exception was meant to include
the judicial "in rem™ exception; and the third exception in §2283 was
meant to include the judicial "'re litiga;tion" exception which Toucey had

rejected, and indeed the legislative history is plain that that third

exception was meaﬁ_t to overrule Toucey. Reviser's Notes; H. R. Rep.

No. 308 at A 181-82.

The only thing clear about the legisl-ative history is that it was
meant to restore the pre-Toucey law. As to the meéming of "express
authorization, " the legislative history is inconclusive. Did Congress
mean to include in that exception only those statutory authorizations

of federal interference which were expressly recognized prior to
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Toucey and other similarly clear statutory authorizations thereafter,
or did it mean to restore the pre-Toucey approach to the anti-
injunction statute, with its loose interpretation of Ithe statute and
‘its recognition that exceptions should be made where considerations of

equity and good judicial administration required them. Obviously,

the former interpretation of the meaning of the phrase would militate

against including §1983 as an express statutory authorization of federal
interference, whereas the latter interpretation would favor it. There
is no indication, moreover, whether Congress in 1948 meant to include

the exception recognized in Bowles and Porter, with respect to the

general grant of exclusive jurisdiction to a federal agency in the
Emergency Price Control Act, in any of the statutory exceptions to
§2283,

Since 1948, this Court has decided a few significant cases

de:'a:lit_mg with {he scope of §2283. Two of them dealt with the Labor




Management Relations Act’_ which, like the Emergency Price Controls
Act, contains a general grant of exclusive equity jurisdiction to the
federal courts. The LMRA, § 1[1(1) ,empowers the NLRB to seek
general equitable relief in federal courts, but does not specify whether

this relief extends to the enjoining of state court proceedings. We

“held in Capital Service, Inc. v. NLRB, 347 U.S. 501 (1954), that

where an em.plﬂjrer sought in a state court to énjc_-in a union's picketing
and then filed an unfair labor practice with the NLRB, a federal court,
at the Board's request, could enljn'm both the picketing and the state
court proceediné pending final adjudication by the Board. The basis
for our decision was that since both a federal cqurt and a state court
were asked to enjoin the same conduct -- the picketing -- the federal

court could enjoin the state court proceedings under the "aid of its

jurisdiction" exception to §2283, and thus we did not have to reach the
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question whether the general equity grant in the LMRA came within

the "expr'ess authorization" exception to §2283.

In Amalgamated Clothing Workers v. Richman Bros. Co.,

348 U.S. 511 (1955), an employer again sued in a state court to
enjoin a union's picketing, i:ut here the union sought a federal court
injunction against that state proceeding on .tlhe ground that the LMRA
had given the federal courts and the Board exclusive jurisdiction over
the dispute. We .held thz;t the LMRA gave no right to private litigants
to protect the jﬁrisd_iclion of the Board or ﬁ[ the federal courts and
therefore that the injunction agair;st the state pmceeﬁings was barred
by §2283 singesewelusive-federal.jurisdiction=didnotp=insand-of=itsels,
ereate-anLxception=to«§228%. We stated that by enacting §2283,
"Congress made clear beyond cavil that th;e prohibition is not to be

whittled away by judicial improvisation,' 348 U.S. at 514, thus

supporting the first of the two interpretations of §2283 described




above. However, since We relied on the fact that the union had no

| power under tt_le LMRA to invoke federal .equ'ity jurisdiction, but

that only the NLRB did, we again did not reach the questipn whether,

if federal jurisdiction had been properly invoked h? the NLRB, the
grant of jurisdiction in the LMRA would constitute an "express authori-
gation" within the meaning of the §2283 exception S0 as to allow the

federal court to enjoin the state proceedings.

In Leiter Minerals, Inc. v. United States, 352 U.S. 220 (1957),

we held that §2283 had no .application to cases where the United States
was seeking injunctive relief since “th.e frustration of superior federal
{nterests that would ensue from precluding the Federal Government
from obtaining [an -injunctinn] .. . would be so great that we cannnt.
reasonably impute such a purpose to Congress from the general
.language of . . . 52283 alone." 352 U.S. at 226. This holding and

language stands in contrast to the language in Richman advocating a stric
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construction of the exceptions fo §2283 and a refusal to recognize
Ly 3 !

implied exceptions. In Leiter, the Court emphasized the ambiguity

/

of §2283 and created a new implied exception -- that of preventing
;
wthreatened irreparable injury to a national nterest" and a "f rustration

of superior federal interests." This supports the second interpretation

. of §2283 described above.

Last year, we decided Atlantic Coast Line RR Co. v. Brother-

hood of Locomotive Engineers, 398 U.S. 281 (1970). There the

question did not involve the "express authorization' exception to §2283,
; .

but whether the injunction granted could be justified under either of

the other two exceptions. In holding that it could not, this Court (per

| Black, J.) reaffirmed the policies of Richman that the exceptions to

§2283 should be strictly construed and should not be enlarged by loose

statutory construction, and it rejected the position that §2283 merely

codified principles of comity and should yield in certain circumstances
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not ciearly covered in the three exceptions. Black stated that "[a]ny
doubts as tu.the propriety of a federal injgnctiun against state court
proneediné:s should be resolved in favor of permitting the state courts
to proceed in an orderly fashion to finally determine the controversy.
The explicit wording of §2283 itself implies as much, and the fundamental
principle of a dual system of courts leads inevitably to that conclusion.™

398 U.S. at 297.

This, then, is where we stand. Although the abstention-type

policies stated in ACL may be instructive, wothingeinthesjudiciad

and=1 083-constitntes-arexpress-authorizationshy=Cong resg-{ orepurposes
of~62283. Nor are the lower court opinions particylarly helpful, for

although a few offer a reasoned analysis of the problem [g. g=;=Baines




!

most of them

¥

baldly assert that §1983 is or is not an express authorization. So

/

far as I can tel‘.l thm%wmpnm

C. Section 1983 as Express Authorization. Since it is clear

that the "express authorization” exception to §2283 was designed to

encompass the previously recognized backrupicy exception and the

other statutory exceptions .recﬂgniz'ed prior to Toucey, these recognized
exceptions are the logical starting place for an effort to dete_rmine the
characteristics which a statute must possess befn-re it can be categorized
as an "express authorization. " Jhere.are.six remedial federal statutes
which——either through established practice’ or"clarity of congressional

Antent====gre-gener ally-recognized as-excep Hions to the prohibitior

against*enjoining™a state courtproceeding.
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The exception for Wﬂdﬁmas the only one
specifically incorporated in the anti-injunction statute prior to 1948,
although it is not clear why it needed to be. The Bankruptcy Act of
1867 expressly provides that "a suit which is founded upon a claim
from which a disch:;trge would be a release . . . shall be stayed until

an adjudication or the dismissal of the petition." The Reviser's Notes

in 1048 state that this should be included within the "express authoriza-

tion" exception to §2283. H, Rep. R. No. 309 at A 181-82.
P
k@\f TE«' - Under the various Wmm both eriminal and civil,

F

the federal court to which the case is properly removed may enjoin

any further proceedings in the state court from which it is removed.
Although the language of the statute merély states that once a copy
of the removal petition is filed with the clerk of the state court, "The
State court shall proceed no further unless and until the case. is

remanded, " the power to enjoin has been recognized since French v.
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Hay, 89 U.S. (22 Wall) 250 (1875) as necessary to sustain and protect

/

federal jurisdiction. ;';
i

The Act of 1851 limiting the diabil#ty=of=shipownersy as amended,

provided that once a shipowner has deposited with the court for the
benefit of creditors an amount equal to the value of his interest in the
ship, "all claims and proceedings against the owner with respect to
the matter in ﬁuestiun shalll cease." While the remedy of injunction

is not specified, it is well recognized that it is implicit. Providence

and New York S. S. Co. v. Hill Mfg. Co., 109 U.S. 578 (1883).

The dnterpleader-Actof-19267 as amended, reads: '"In any

civil action of interpleader . . . a district court may . . . enter its

order restraining [all claimants] . . . from instituting or prosecuting

in any State or United States court affecting the property, instrument,
or obligation involved in the interpleader action.' This is clearly an

express authorization within the meaning of §2283.




At the time of Toucey, the Fraziep=temy
Actrof«1938, which subjects the farmer and his property to the exclusive
jurisdiction of the federal court, WMM

removal statutes and the Shipowner's Liability Act. However, it was

l'____,_-l—l—_

= _'__"""""-—._.__-_.___‘.___J
thereafter amended to provide that the federal court may "stay all

judicial or official proceedings in any court, ' where necessary to
protect federal jurisdiction, Itis thus an express authorization.

Finally, the federal-habeas corpus-act provides that a federal
court before whom a habeaé proceeding is pending may "stay any
proceeding against the person detained in any State court . .. for any
matter involved in the habeas corpus proceedings." It too, then, is
a clear express authorization.

These enumerated acts, each of which is deemed to come within
the "express authorization" exception to §2283, shed some light on

the meaning of that term. -Ptrst;—it-saﬂmwhar*that-a-stmrﬁmd




der-none-of tHeaforementioned-acts-do-601 Horeover, it is reasonable

to assume that a statute need not mention specifically that state court
proceedings may be enjoined since, if Fhis were requir;d, only the
interpleader, Farm;Mortga,ge, and habeas corpus acts would qualify.

On the other hand, it is fairly clear from all the enumerated statuteé

that an injunction against state prncee;ﬂings, if ne‘cessary, is contem-
placted. Indeed, they all have one thing in common: each is incompatible
on its face with the application of §2283, that is, each in its terms
contemplates therf r;-reclosure of proceedings in tribunals other than

the one in which actions under it are initiated. Such foreclosure is,
in fact, a primary purpose of each.

“This last characteristic of the enumerated acts has led some
courts and commentators to adopt what they call the in»:::am;:rat‘ihilitj,r

test -- that is, that the statute involved mu-st, for its operation, be
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]

thoroughly incompatible with a literal application of §2283. See, e.g.,
Baines v. City of Danville, 337 F.2d 579 (4th Cir. 1964);Notesy=Bectior
/
_ 3 /
2283 e-Express-Authonization-Exeception;=5 YV a=ir=Rev=1404-(1864).

Applying this test to the Civil .ﬁights Act, which contains a general
grant of federal equity jurisdict?on but with no suggestion, explicit or
implicit, that appropriate relief shall include an injunction against
pending state proceedings, it appe ars that that general grant is not
thoroughly incompatible with §2283's restriction on the federal equity
court's p:nwer to exercise tha;;.jurisdictinn --a restrictiﬂnllimited to
enjoining pending state proceedinés. Uniike=thewenumeraied-statutes
Wivﬂﬁigixls—ﬁaﬂml&aﬁ%mﬂ&umvwﬁ-iﬁm
mmpm-ﬁEzﬁap{onihadadamhmuntsﬂwﬁmgmn&eqmmhlﬁ
Mﬂﬁhﬁﬂﬂmmw;p&dmm
eeurbpreceedings. Thus, §2283 merely limits, but does not nullify,

the purpose or effect of §1983. On the other hand, it could be argued
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from the legislative history of §1983, which will be discussed below,
that WMM@M@-
memﬁhIMWWMﬁ
émpossible<forssuch ;prnteabmnﬁmbmgrmtedﬂ!rmmmwﬁ .
whemrstatesproceedingsTarespendif@. In those cases, there would be
no remedy and the rights which §198§ was meant to protect would be
violated.

One argument against the incompatibility interpretation of the
express authorization exception to §2283 could be made from the cases
construing the Emergency Price Control Act and the LMRA, Those

Act contain general grants of equity jurisdiction which, like the Civil

Rights Act, would still have effect even if they were not construed as

exceptions to §2283 and would thus not be thoroughly incompatible
with it. Yet we have allowed the Price Control Act to constitute an

exception to §2283 (Bowles & Porter, supra) and we have indicated
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that the LMRA may be (Richman, supra). Those cases might support
the theory that the ge.neral equity jurisdiction in the Civil Rights Act
should be construed as within the “express authorization' exception
to §2283.

However, unlike the Civil Rights Act, both the Price Control

Act and the LMRA provide exclusive jurisdiction in the federal courts

and permit only federal agencies -- the Price Administrator and
the NLRB -- and not private parties, to seek the injunctive relief.
Hence, those two situations may be thought of as part of the Leiter

, :
rationale that §2283 does not bar the United States from getting an
injunction against state proceedings. Since bothhe Price Administrator
and the NLRB may be viewed as official representatives of the federal
government, seeking only the proper enforcement of its laws, and

since both statutes vest exclusive jurisdiction in the federal c.l:rurts,

it is arguable that "superior federal interests' would be frustrated
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if the. federal cnuz_*ts were precludeld from enjoining state proceedings
in these situations. In the same way, these exceptions could be
dqemed tu. fall within the "aid of its jurisdiction' exception to §2283,
; although the jurisdiction would be that of the Price Administrator or

the Board. In any event, it is not clear that the Price Control Act

exception survived the 1948 amendment of §2283, and we never

"': _ actually ruled on the question whether the LMRA came with the "express.
authorization" exception. Thus, the cases dealing with these two acts
cannot be read as permitting any general grant of equity jurisdiction

to the federal courts to constitute an nexpress authorization' exception

(Ji-"‘m"f.: We have jraanJ' cert in VMLRE v NMash- Finch En, No, 70- 73, %

to §2283.4 be arqued this Term, viere the question is whether fle ALAR sheold
be consideced “The United Srares * e pyrpates of frary, which wes in
Yerpred in f-_n‘hr et Tu a”_fx T slays f-ﬂjr_ &; the United Sm'e:)_ o

Besides the incompatibility interpretation of the six enumerated

statutes which are clearly express statutory exceptions to §2283, another
interpretation of those statutes can be made in an effort to determine

the:-characteristics which a statute must possess to come with the




"express authorization" exception. ineewchmoisthese=statutesT™CONPTEYY

wispensethat.xromedyws But in the case of each statute, the remedy

could not be meaningful unless the federal court were to enjoin state

court proceedings involving the same matter, for those proceedings,

if not stayed, would destroy the remedy which was created. f_r'ée Note
21, Rutgers L. Rev. 92 (1966); Applying this g proach to §1983, it
-3 .
could be argued that eince-the-clear purpose=of that-sectiomswas~te
provideafederal-remedy for-persons-deprived-of -their-federalsrights -

by=state-action;=that.-remedy-would be-destroyed in:cases where-the

walleged deprivation-js-being-caused by state-proceedings pending-against
dhemy=unless-those-statesproceedings-are enjoined by the:federak

ﬁur.ts.
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This seems to me to be a powerful argument. It is essentially

part of the approach which looks to the purpose and legislative history

of §1983, to the revolution in American federalism which took place
during Reconstruction, and to the policies underpinning §1983, and
concludes that the iﬁtent and rationale of §1983, coming almost 80
years after the original anti-injunction statute, was to allow federal
intervention in state affairs, and if need be to protect the federal
remedy inr. deprivations of federal rights, in pending state proceedings.
On this ground, it is- concluded that §1983 should be included in the

£

mexpressly autharized" exception to §2283. This approach will be
discussed more {ully below,

Whatever approach is employed, however, it is at least
questionable whether §1983 is an express authorization for purposes
of §2283. In such unclelar circumstances, the general cnmit};r principles

underlying §2283 would seem to indicate that the exceptions to that




®
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section should be strictly construed. As we stated in ACL, any

doubts should be resolved against letting the fede ral courts enjoin

pending stdte court proceedings. Applied to §1983, those policies
expressed in ACL would seem to indicate that the general federal
equity jurisdiction created in that section (with §1343(3)) is too

ambiguous to constitute an "express authorization" exception to

~ §2283. Wpﬁr&dﬁyﬂe{mﬁhmumemmd

WMWHW%i‘fmmﬁffederﬂ-pﬁweﬂ
Mnjdmﬂﬂtwmmgs*hw&wﬁﬁiuﬂimﬂww'ﬁm{m
&m-lmmixﬁtaiutorwpr& isionsyetherequity-grant+in-§1-083+
would-still have eifectalbeit-more-limited;=if-it-were-not-construed
AGsan-exceptionstos 2283g=and-by-the fact-that-neither-Justice-Frankfurter
i:ﬂtiﬂ-;zchﬂ}ariympiniﬂnw-nammew}egiahtive-histnr?-ufrthe-iﬂ‘iﬂ'

emendment-ta-52283-mentions=§1-983-as-a-possible-exception 10.52286.
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L
[

D. Legislative History and Purpose of Section 1983. On

/
the other hand, there is strong support in the legislative history of

/

§1983 for the conclusion that Congress in 1871 intended that section

!

to apply to federal intervention in pending state proceedings. If that
conclusion is valid, then it may be that §1983 should be included as
an exception to §2283 despite the differences between §1983 and the
recognized statutory exception and de'spite the lack of cnnside ration

of this problem until recently.

. The contours of this argument are set out hﬁr Justice Douglas

in his dissent in Younger v. Harris, 401 U.S. at 60-62. There he

states that while the anti-injunction statute reflects an early view

of the proper role of the federal courts within American federalism,
that view was fundamentally altered by the; post-Civil War Amendments
and.the Civil Rights Act, which made civil rights a national concern

and.represented a later and altogether different view of federalism,




i!lcluding an enlargemeni of federal jurisdiction. While there can
hardly be any guarrel with this discussion of the revr:f:lutinn in American
federalism, Douglas then concludes from it, with lightning-like speed,
that §1983 was meant to allow federal courts to enjoin state proceedings
and that it should be included in the "exp ress authorization" exception
to §2283. He state-s that ""[t]here is no more good reason for allowing
a general statute dealing with federalism passed at thexend of the 18th
century to control another statute also dealing with federalism, passed
almost 80 years later, than to conclude that the early concepts of
federalism were Incrt changed by the Civil War."™ 401 U, S. at 62.

While Douglas' conclusion may be a bit hasty, it does find

support in the history of the Fourteenth Amendment and of the 1871

Civil Rights Act which was intended to enforce that amendment.

SeohgresS T8 M i~was-faced-wil hea=situation=in=which=certain-siaies

Were-nol-adequately.protecting-the-federat-rights-of~certain-peopte,




Wwermmdmuhtmfrstmhw-mﬁatﬁﬂmﬁigm

- _mmﬁmm. It is thus clear that the

very purpose of the bivil Rights Act was to authorize federal interference
in state a.tf:_airs for the protection of federal rights against the states.

The provisions of that Act were directed to the states and were meant

to be restrictive on state power. We=stated 1880 that the purpose
ﬂwﬂ:é*htt ~was-to-enf nrcs'the—pruylsions-ﬂt‘t he~Fourteenth"Amendment
Vagainst-state mtimrﬁm&everput‘foﬂhﬂﬁe therthat action berexecutive,

jegislativeTorjudicial-*=Exp arte=Virginia>100-U;5:<339;734 6*{1880)

(emphasis added). Indeed, it is that federal interference in state
proceedings, including state judicial proceedings, that provoked the
great outcry of federalism from the Act's oppuneﬁts, but which the

Act's supporters felt was required by the circumstances.




i,

All of the speeches of both proponents and nppohents of the

f

Act, quoted in Part II of this memo, supra, support the position that
its purpose was federal intervention in state affairs. Other remarks
,

are similarly supportive. Representative Shellabarger, the House

gponsor, stated:

“If, after all the transcendent profusion of enactment

_.in restraint of the States and affirmative conferment of
power on Congress, the States still rema.in unrestrained,
the complete, sole arbiters of power, . . . to protect or
destroy . . . these United States citizens as the States

| may please,' and the Unite_d States must stand by a power-
less spectator of the overthrow of the rights and liberties

" of its own citizens, then not only is the profusion of guards
put by the fourteenth amendment around our rights a
miserable waste of words, but the Government itself is a
miserable sham, its citizenship a curse, and the Union
not fit to be," Cong. Globe, 42d Cong., 1st Sess.,

Appendix at 69 (1871).
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Likewise, Representative Elliott said that to argue that the United
States cannot intervene to protect basic federal rights "is to violate
every sound principle of legal and logical interpretation and to

suppose a great wrong without a remedy in our political system."

Globe at 389. Again, Senator Carpenter stated:

"Under the present Constitution, however, in regard
to those rights which are secured by the fourteenth amend-
ment, they are not left as the right of the citizen in. regard
to laws impairing the obligation of contracts was left, to
be disposed of by the courts as the cases should arise

. between man and man, but Congress is clothed with the

affirmative power and jurisdiction to correct the evil."

Globe at 577..

See also Globe at 512, 651, 691.

* Moreover, it is impossible to read the debates without

concluding that Congress was intensely aware of the hostility and

prejudice of the southern state courts and of the use of state court
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prmeédings to harrass those whom the Union had an obligation to

protect. Representative Perry, for instance, stated:

“Sheriffs, having eyes to see, see not; judges, having
ears to hear, hear not; . . . as all the apparatus of the
machinery of civil government, all the processes of
justice skulkl away, as if government and justice were
crimes and feared detection. Among the most dangerous

things an injured party can do is to appeal to justice."

Globe Appendix at 78.
Upon seeing that inadequacy in the state court, Congress concluded
that the remedy was federal i.ntefventicn. Thus, Representative
Morgan, after stating that certain persons were unable to secure the
enforcement of their rights in the state courts, asserted that "the
power of Congress to intervene is complete and ample. " Globe at
333. Furthermore, the proponents of the Act intended that it, as a

remedial measure for the protection of human rights, should be
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as broadly construed as possible to effectuate its purposes fully. See,

/

e.g., Globe App. at 68. /
- |
/

The opponents of the bill also recognized what its meaning

and effect was to be, Thus, Senator Saulisbury stated: "Without

stopping at present to look at the details of this bill, its general

purpose and object is 10 authorize Federal interference in the internal
affairs of the States of this Union." Globe at 599:5{}{}. Representative
Hawley opposed the .bill because, among other things, "[b]y the first
section, in certain cases, the judge of a State court, though acting
under oath of office, is made liable to a suit in the Federal Court . . .
Globe at 385. See also Globe App. at 86, 112.

Throughout all of fie debates, however, 1 could find no indication
that the 1871 Congress considered the I‘El:ll.tiﬂnship of this bill to the
anti-injunction act of 1793. Nor is there any indication, for all the

talk about federal interference, that it considered the specific question

"
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whether a federal court hearing a §1983 claim could enjoin a pending
state proceeding. Nevertheless, in view of the considerations which
motivated Congress to pass the Act -- the revolution in concepts of
federalism, the necessity for protecting constitutional rights from
any infringements by the states, and the general distrust of state
bodies, including the courts, as protectors of those rights -- it seems
reasonable to conclude that, hgﬂ Congress considered the question
of federal intervention in pending state proceedings, it would have

permitted federal courts to enjoin pending state proceedings which

I

were depriving persons of these rights. Indeed, it appears from

Congress' plain intention to permit federal courts to interfere in state
affairs for the pmté_ction of federal rights that if Congress had
thought about a situation where a state court proceeding in the South
was pending against a N}agro and that proceeding was depriviﬁg him,

or-threatening to deprive him, of constitutional right, it would have




felt that a federal court, hearing a §1983 claim brought by that

Negro to enjoin the state proceeding, could grant the relief requested

under §1983. The fact that the C:'ivil Rights Ad, as a remedial statute,
ﬁas intended to be liberally and benefic.',ially construed supports that
interpre;tatinn.

On the other hand, it nonetheless remains unclear whether
Congress did consider the aforementioned jsituat%un and hence there
can be no showing of clear congressional intent to allow fedéral
cnﬁrts hearing §1983 claims to enjoin state prdceedings despite the

anti-injunction bar. And when a statute is ambiguous and there is

doubt as to whether it was meant to allow federal injunctions against
pending state proceedings so as to come within the "express authori-
zation" exception to §2283, the policies of ACL and a striet

construction of the exception indicate that the federal injunction

should be barred. In the last analysis, then, the question whether
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!

§1083 should be treated as an "express authorization" exception to

)

§2283 boils down to a policy judgment between comity and the federal
protection of federal rights. i
/

E. Policies. Most of the policy considerations on both sides

of this problem have already been discussed in one way or another.

On the side of viewing §1983 as not an exception to §2283, there are

the policies of comity and due respect for the independence of the state
systems; the ahsten.tion policy of allowing a std e court the first chance '
to construe the statute or fegula.tinn imrnlv.ed so as to "save" it from
unconstitutionality; the ambiguity of the general grant of equity juris-
diction of §1983 vis-a-vis the six express statutory exceptions; the
fact that that general grant is not inconsistent with a statutory limi-
tation on its exercise; and the fact that in -the fact of the lack of
i:'.la.ritjr both in the legislative history of §1983 and in the judicial

history of §2283 since 1948, ACL seems to favor letting the state
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court proceedings continue without federal injunction. ¥meaddition,

Wmemmmmmbm

elequity-jurisdietionisvexcepted-from=§2283~the-door-is-open-to-all
such.grants, thus rendering-§2283=virtually-meaninglesssssin-light
of-the-specificlepistative history of-¢1988~however™this eontentibn
peemsroverstated: It is also arguable that construing §1983 as an
exception to §2283 would constitute a revolutionary-change=in-federals
state=relationsy particularly in the criminal area where the state de-
fendant’s every due process claim would allow him to seek a federal
injunetion againsl the state prosecution. Of course, this latf_;er argu-
ment is answered, for the most part, by the Younger cases; even if
§1983 were construed as a statutory exception to §2283, it would not

be an exception to the general judicial principles of comity and equitable

discretion set out in Younger and hence, under those principles, the
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federal courts could still n_nt interfere in pending state criminal
prosecutions except in extraordinary circumstances.
Supporting the view that §1983 should be an exception to
§2283 is the policy of federal protection of federal rights and that of
the protection of federal jurisdiction. Section 1983 grants an equitable
remedy against action under color of state law, whether that action

be legislative, executive, or judicial. C.f. Ex parte Virginia, supra,

at 346. di=thatssection=is=not=ar-exceptiontothe=anti=injunction-bax

w0i=§2283=the=remedyprovided inr§1983 is nullified" Whe re the"state

)

%Q/" : / mﬁﬂmtakes--ﬂie{urm:;Jf-ﬂa*"stat?cbur’t"p'fnc'eﬁdirfg‘,""—"ﬂh‘d'the*ﬁghtszwhiah
-Hﬁ&&vwa.s.rmeanbto,prﬂm;t;remainfvialateﬂ. In nthe_r words, if §1983
is not an exception, a plaintiff would be left without any remedy
wha.ts::-;wer (except Supreme Court review) when allegedly uncons-
titutional state proceedings are pending against him and there is no

adequate relief available in the state system. This does seem to
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subvert the policies of §1983 and does seem to negate some overriding
federal interest, such as was discussed i_n a different situation in
Leiter, where we held that §2283 has no application when the United
Statgs seeks a federal court injunction. The comity considerations
underljing £2283 would seem to be inapplicable where state court
prdceedings threaten to prevent federal courts from effectively
performing their.judicial function.

dnothen-argumentwiavoringthesconstruction-of*§1983-as=an

exception-te-§2283.is-that-if-it-is-not==there-would-be-a-race*to-the

eourthouser=if-the-state.gets-to-the-state-courtfirst-and-proceedings
are-instituted;~a-federal-court s barred-by 42283 from-interfering
WMEEt“fedEm-l-fights-;vbﬂt-—iiva-persmris merely-threatened by =
state-proceeding ~which-has-not-yet-been vi- nstituted~and-he-gets-to
the-federalcourt-before-state-proceedings are-Instituted;=the-federat

ot 150 barred-by-§2283-[rom-granting-equitable-relief-againsts
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dhe=operation-oisthestatesstatute-orregulationrwhich-the=state=is

/

threaiening-to-enforce. But §2283, in applying only to pending std e
: ,u"ll

proceedings, contemplates just such a race. The race concept is

inherent in the present anti-injunction statute, and hence it must be

gaid to be the intent of Congress. Still, this race concept may be

unwise and should be avoided when.ever possible. As you stated in

Dombrowski in a somewhat different context, "[t]Jo make standing and

on
eriminality turn of which party wins the race to a forum of its own

choice is to repudiate the 'considerations of federalism' to which the

Court pays lip service.™ 380 U.S. at 502. (Of course, the race could
also be avoided by prohibiting, as a matter of comity, federal equitable

interference not only in pending state proceedings, but also in threatened,

non-pending ones.)

Finally, since the §2283 prohibition is absolute, a holding that

§1983 is not an exception to it would bar federal interference in pending
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state proceedings, both civil and criminal, even in the types of

exceptional circumstances recognized in Younger, i.e., when those

proceedings would cause immediate and irreparable inju.ry to the
§1083 plaintiffs, when the state st.a,tute or regulation sought to be
enforced ll's patentl}.r. and flagrantly unconstitutional on its face, and
when the state proceedings are part of a bad faith effort to harass

the §1983 plaintiffs -- in sum, circumstances where injury would

flow from the very bringing of the state proceedings and by the

perversion of the very process w_hich is supposed to provide vindi-
cation. Thus, such a holding would in effect overrule the Younger
cases insofar as they recognized these exceptions, and would prevent
any similar exceptions to federal inlerie#ence in state civil cases.

I doubt that we should so limit Younger so soon after its decision. To
me, this consideration is determinative of the problem, especially

when conjoined with the possibility described above that unless §1983




/

is recognized as an exception to §2283, persons being deprived of

constitutional rights by pending state proceedings would sometimes
be wholly without remedy -- 2 situation antithetical to the intent and

/
policies of §1983. Consequently, I believe that §1983 shouid be
considered an "express authorization" exception t;J the anti-injunction
bar of §2283.

Nevertheless, this conclusion relates solely to §2283; it says
nothing about the general policies of comity, federalism, and federal
equitable discretion, which were relied on in Younger. Accordingly,
I recommend the following course of action. Section 1983 cases
seeking federal equitable intervention in pending state .criminal
prosecutions should be decided under the Younger principles without

reaching the statutory question of §1983 as an exception to §2283.

Section 1983 cases seeking federal equitable intervention in pending

. i‘F Pgu,-‘“-_,}
gtate civil proceedings should,be decided on general policy grounds
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(which will be discussed elsewhere, hopefully in Minsker's memo),
ngain without reaching the statutory §2283 question. This solution
would provide a more flexible approach in dealing with individual fact
situations, would protect the Yﬂunger-tj,rﬁe mexceptional circumstances”

in eriminal cases, and would take into account any different policy

. or if we \ considerations which might apply when a federal court is asked to
. decide on the

‘ te of jemm[
: Hm-'-"f Fuhm‘r:
I_; that F-ra-"enf

I {nterveation jn
'; p-na'rnJ state

1 sivil proces Inge court refuses on §2283 grounds to grant an injunction in one of the

intervene in state civil proceedings. If, however, L et o PG s A

&=ma we are forced to decide the statutory question (e.g., if a federal

Is warranted | - .

|
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‘ the basis of the legislative history and policies of §1983, that §1983
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(One further consideration should be mentioned here -- the

relationship between the §2283-5§1983 question and the requirement of

exhaustion of state remedies in §1983 suits. #weould-berarguedy=in
iightr-of“al-lfth'e*tnmﬁ"ﬂfé"ié'g‘i s’latﬁe‘-ﬁis.tﬁfy ‘of"§1983-about the
necessity fWTederél‘intewentinn"be rause-the-states could not
adequately-protect federal-rights;=that™§ 1983-is anexceptionto-§ 2283
: -anly-fwhen-stata-remediesare—madequate.—.r. Aucnr:_:ling to this view,
assuming that exhaustion of state judicial remedies is not generally
required in §1983 suits regardlegs of the adequacy of those remedies,
exhaustion would still be required -- where thé state remedies were
adequate -- if the §1983 suit was brought to enjoin a pending state
proceeding. This position is untenable. Section-2283-makes no such
-distin;:.t-iwomxwpﬁmaegarding—adequac:;r,--but is a-total-bar against
mjninimtﬁtrpruceedtngs,-whethemr not-state-remedies are®

adequate Tlus, a statutory "express authorization" exception to




n all cases -- save as limited by

/

in a certain re stricted
. .II|,'

Il

that bar would be an exception 1

its own terms -- not merely type of cases,

i.e., where state remedies are inadequate. Accordingly, i

dless

exhaustion of state judicial remedies is not required, regar

of the adequacy of those remedies, then exhaustion is not required

an injunction under §1983 is sought against

by §2283 in any case where

pending state proceedings. Conversely, if §1983 is an exception to

is required under

e

judicial remedies

§2283 and exhaustion of state

an abstention situation), then the

§1983 in the particular case (i.e.,

plaintiff cannot secure a fede ral injunction against pending state

quate state remedies. Of course,

proceedings unless he exhausts ade

if §1983 is not an exception to §2283, then the problem evaporates,

for a federal court would be barred from enjoining state proceedings

in any case, whether or not exhaustion is required there and whether

or not state remedies are adeuqate in the particular instance. )
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IV. LYNCH v. HOUSEHOLD FINANCE CORP.,

No. T0-5058
These class actions were brought under §1983 by debtors
who had their credit union savings accounts and checking accounts
garnished without prior notice or a he arin_g under a Connecticut
statute authorizing deputy sheriffs, at the direction of attorneys for

alleged creditors, summarily to garnish such accounts. The debtors

challenged the constitutionality of that statute on Sniadach grounds.

The three-judge district court, Anderson, .Timhers, Zamparo, did
not reach the merits of this challenge, but dismissed the suits on the
alternative jurisdictional grounds that (1) it lacked jurisdicti-ﬂn under
'I§§1343[3} and 1983 because the complaint alleged the deprivation only
of property rights, and (2) the award of any relief was barred by
§2283 because it would enjoin pendin g state garnishment proceedings.

The debtors appealed directly to this Court, and we noted probable

jurisdiction, with jurisdiction posiponed as to the merits.
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The named appellants, Dorothy Lynch and Norma Toro, are
low-income wage earners, residents of Cpnnecticut. Lynch had
authorized her employer to withhold ten dollars weekly from her

wages for deposit in a eredit union savings account. She used these

deposited wages for family needs. Household Finance brought suit on

a note against Lynch for damages in a Connecticut court. By DI‘dEI‘.
of the finance company's attorney, a deputy sheriff garnished her
credit union account, and three days later he served her with process.
She had no notice or opportunity to be heard prior to thg garniéhment'
of her account, and the garnishment was levie.d without court order
or authorization.

Thereafter, during the pendency c_:f the state court action
a.gains.t Lynch, she brought this §1983 action in the federal district
court on behalf of hersell and all other Connecticut residents whose

assets are frozen by garnishment or who are threatened in the future
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with prejudgment garnishment. She sued Household Finance, its

)

attorney, and the deputy sheriff who garnished her account, individually

r‘lr,

“and, in the case of the deputy sheriff, as a representative of the class

)

of Connecticut sheriffs, deputy sheriffs, and constables who levy on

bank accounts by serving writs of garnishment. She requested that a

k!

three-judge district court declare unconstitutional the Connecticut statute

providing for summary garnishment z;nd fhat it permanently enjoin

defendants from enforcing that statute, presently and prospectively,

by levying prejudgment garnishments in the absence of notice and a

hearing. She did not, however, réquest the district court to enjoin
the civil action for damages which was pending against her in the state
court.

-Appellant Toro had a checking account into which she I‘egulalrl}'
aﬁpcsited her weekly wages and which she used for necessary expenses.

Eiugene Camposano, Toro's former landlord, sued her in a Connecticut
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court for back rent allegedly due. On the instructions of Camposano's

attorney, a deputy sheriff garnished her checking account and one day

later served her with process. She also had no notice or opportunity
for a hearing prior to the garnishment, and the garnishment was levied
without court order or authorization. Along with Mrs. Lynch, she then
brought the §1983 class action described above. However, after the
filing of the §1983 action with the district court, but before that court's
decision, Camposano, without state court order or authorization, re-
leased the garnishment of Toro's account. Thereafter, one Maurice
Dancosse moved to intervene in Toro's action alleging a garnishment
of his checking account under circumstances identical to those of Toro.
The district court denied that motion on the ground that the "case has
been fully submitted,' and Dancosse has ;appealed to the Second Circuit.

The Connecticut prejudgment garnishment procedure, authorized

by the challenged statute, is as follows: Where the debtor's assets
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are in a bank account or other similar account, an alleged creditor

may direct that such account be garnished prior to the institution

or docketing of a state court civil suit for damages and prior to the
- serving of process on the debtor. The garnishment is levied without
notice to the debtor or opportunity to be heard, and the creditor is

not required to post a bond, to demonstrate the existence of a meri-

torious claim; or to show that the alleged debtor might conceal his

~ property. No order, authorization, or supervision of the state court
is necessary either for the levy -::vi the garnishment or for its mainten-
ance until trial of the damage suit-; nor does the garnishment confer
jurisdiction on the state court, since process must thereafter be
served upon the debtor. Under Connecticut law, service of the writ

of garnishment on the bank account, pursu;ant to the creditor's
instructions, as well as the subsequent service of court process on

the.debtor, may be made by the county sheriff, his deputy, a constable
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or other proper person, or by some indifferent person. In practice,

/

I

/

After the convening of three-judge court in the instant case,

service is generally made by a deputy sheriff.

i’
appellees moved to dismiss. The court acknowledged that appellants’
constitutional claims were substantial under Sniadach, but dismissed

on the alternative jurisdictional grounds mentioned above.

As a threshold matter, the appellees argue that we have no

jurisdiction to consider this case on direct appeal from the three-judge

court under §8 U.S.C. §1253, because the three-judge court did not

,

reach the merits of appellants' claim for an injunction, but dismissed

for lack of subject-matter jurisdiction. Underlying this contention

1is the principle that direct appeals to this Court are authorized by §1253
only from actions required to be heard and determined by a panel of
three judges. Thus, it is clear that when a single judge dismisses for

lack of jurisdiction, or when a three-judge court dissolves itself and
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remands to a single judge f_ar dismissal for want of jurisdiction, the
proper appeal is to the Court of Appeals and no direct review is
ravailable here. Appellees argue that the instant case differs from

these situations only in that the three-judge court entered the order

of dismissal itself instead of dissolving itself and remanding to one

judge to dismiss. This difference, appellees submit, is irrelevant,
since what counts is 1..=.rh«ethﬂr the decision below required the participation
of three judges. Here, they say, it did not, for it is clear that, when

a complainant requests the cenvgning of a three-judge court, the single
judgle has power to determine whether federal jurisdiction exists and

to dismiss the complaint if it doesn't. Thus, the three-judge court

here was merely acting in the capacity of a single judge; and in Perez

V. Lrl?[-iESI‘I'la, 401 U.S. 82, 86 (1971), we held that in such a case, we
have no jurisdiction on direct review. Moreover, appellees contend,

§1253 permits direct appeals to this Court only from orders granting




- 137 -
or denying, after notice and hearing, an interlocutory or permanent

/

injunction. Here, the district court never even considered whether
to grant an injunction, much less held a hearing on the merits, but
merely dismissed for want of jurisdiction -- a wholly separate

question. Thus, appellees conclude, the proper appeal is to the

Second Circuit.

While this argumoent may give‘rise to a substantial obstacle
to our jurisdiction here, I would answer it by saying that, even
though the three-judge court did not reach the merits, it did deny
the requested injunction on grounds which raise substantial federal
questions -- i.e., whether federal courts have jurisdiction of §1983

suits alleging a deprivation of property rights only, and whether §2283

bars relief in §1983 suits seeking injunctions against pending state

proceedings. Although these questions are jurisdictional, they are

nonetheless substantial and federal and they were ruled on by a
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three-judge court. Admittedly, a single judge coule have denied
relief on the ‘EFE_I'}" same grounds and the appeal would have been to the
Second Circuit; but the fact that a three-judge court did it here, rather
than dissolving itself, indicates that it was passing on substantial

federal questions, albeit jurisdictional ones. Although I can find no

case precisely in point, and although Stern and Gressman does not

consider the problem, I would say that in these circumstances we have
jurisdiction on direct review under §1253 despite the fact that three

judges were doing what one judge could have done. See Baker v. Carr,

369 U.S. 186 (1962).

Appellees also argue that the appellants do not constitute a
| valid class under the Civil Rights Act. Lynch and Toro seek iIlJ
represent the class ""encompassing those residents of the state of
Connecticut who have beep and will be in the future, subjected to or

threatened with prejudgment ., . . garnishment as authorized by
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[Connecticut law],' and the_y further seek to sue the two deputy
sheriffs involved as representing a class consisting of "the sheriffs,
deputy sheriffs, and constables in the state of Connecticut who are

authorized to serve writs of . ., |, garnishment." Appellees contend

that both classes must fall. The class of plaintiffs, they say, really

Include all residents of Connecticut, since any of them might be
subject to prejudgment garnishment in the futurei According to
appellees, this class is too broad for any reasonable determination
of who falls within it, and it is too large and contains too many people
with varied claims of law and fact for the named appellants adequately
to protect the interests of the class. Similarly, appellees argue,

the class of defendants is subject to the gmne infirmities, especially
since Connecticut law allows service of the writ of garnishment not
only by sheriffs, deputy sheriffs and constables, but also by "any

other proper officer' or by "some indifferent person." Furthermore,
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in appellees' view, the named deputy sheriffs do not fill all the offices

)

/

named in the Connecticut law; and, in any event, they are merely

/

servers of process and have no adversary interest in the outcome of

!
the case. The parties with the genuine adverse interest here, appellees
say, are Household Finance and Camposano, and they have no adverse
interest with respect to any other member of the plaintiffs' alleged
class. Indeed, appellees conclude, the class of plaintiffs and class
of defendants are coextensive.

I am not at all convinced that these classes are inappropriate,

even though they are clearly large. But even if they are inappropriate

¥

I don't hink it matters, We can determine the questions here solely

with respect to the named plaintiffs and defendants, and principles of
stare decisis and collateral estoppel will have the practical effect
of affecting the relevant classes of people. Surely Connecticut will

not be able successfully to enforee its statute against any other, if
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that statute has been declared unconstitutional as applied to these
named plaintiffs.

The next threshold matter raised by appellees is that Mrs.
Toro's action is moot because, after the -fil‘mg of her action in the
district court but before the decision, her landlord released the
garnishment. Of course, if her suit is a valid class action, the
release would not render her suit moot so long as on the date when
she filed her complaint, she properly represented a class who could

have alleged a basis for injunctive relief. C.f. Moore v. Ogilvie, 394

U.S. 814, 816 (1969) (case not moot when it is a problem "capable

of repetition, but evading review.") But we still do not have to

reach the class action question because even if Mrs. Toro's action

is moot, Mrs. Lynch's is not, and the resolution of the problems

raised here with respect to Lynch would seem to be dispositive of those

with respect to Toro.. The only difference between Lynch and Toro
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is that Lynch had a savings account garnished, whereas Toro had

a checking account garnished. The considerations applicable to one

type of account seem to be identical to those applicable to the other,
and I can see no reason to distinguish ];etween the two for purposes

of the constitutionality of the Connecticut statute providing -for the
summary prejudgment garnishment of bank accounts. Accordingly,
Mrs. Lynch's action presents all the relevant considerations necessary
for our review of this case, and our disposition of it would immediately
affect the garnishment of check'ul':g accounts as well as of savings
accounts. Mrs. Toro's suit is thus superfluous and there is no need

for us to pass on the question of the mootness of her action. C.f.

—

Baggett v. Bullitt, 377 U.S. 360, 366 n.5 (1964),
Appellees further contend that these suits do not come within
the requirements of §1983, because the defendants were not acting

"under color of state law. " Houschold Finance and Camposano, they
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say, are merely private parties, and the deputy sheriffs who se rved
the writs of garnishment were not acting under color of state law
because Connecticut law also authorizes such service by any other
proper person or by some indifferent person. Hence, the deputy
sheriffs were not acting in any official capacity whereln_ they were
clothed with the authority of the stgte. This contention is pat ently
frivolous. The criterion ié not whether the defendants were acting
as officials of state; it is whether they acted under color of state
law. Certainly, both the cfeditnrs and the deputy sheriffs, wh-::-_
combined to effect thelgarnishment of appellants® bank accounts
pursuant to an express statutory procedure set up by the state, were

acting under color of that state law for purposes of §1983.

*Assuming that these threshold obstacles can be overcome, then,

we reach the more important issues raised by this case. The first

is whether §1343(3) provides jurisdiction for §1983 claims alleging
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the deprivation only of property rights. Appellants argue that it does

/

and contend alternative ly that the interests of which they were deprived
¢ !g

by the prejudgment garnishment also involve pei‘sunal rights, since

the garnishment removed from their use money essential for their

subsistence and thus, as in the welfare cases, deprived them of their

- right to life. Appellees argue that §1343(3) does not comprehend the

deprivation of mere property rights and that the only deprivation guf-

fered by appellants was interference with their property. I agree with

appellees that the garnishment here merely deprived appellants of

propert:v -~ their use of money deposited in bank accounts -=- since
we can't make §1343(3) jurisdiction turn on whether the plaintiffs
make sufficient claims of subjective need for the money, But, as
shown in Part I of this memorandum, we should hol‘d that §1343(3)

ddes provide jurisdiction for §1983 claims of deprivation of property

rights,
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The next question is whether §2283 barred the relief sought

by appellants here. At the outset, appellants argue that the summary

prejudgment garnishments here were not "'proceedings in a State court"
within the meaning of §2283, because upder Connecticut law prejudg-
ment garnishment is an out-of-court, ncnjudicilal security remedy,
which confers no jurisdiction on the statel court, which requires no
court order, authorization, or hearing, and to which alleged creditors
unilaterally resort, in their absolute discretion, prior to instituting
and docketing in personam suits in the state court. The creditors’

damage suits, from which the garnishments are thus distinct, are
the only proceedings pending in the state court and appellants requested
no injunctive or declaratory relief as to them.
Ga.rnishme:nts are routinely levied, maintained, and released
by creditors without any qinvulvement or participation by the st-ate courts.

The levy of garnishment does not confer jurisdiction on the court and
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indeed occurs prior to the instit:.lltian of the creditor's suit: "[T]he
service of the garnishment does not begin the action; that only occurs
when the defendants are brought within the jurisdiction of the court

by service of a writ upon them or by their voluntary appearance."

Young v. Margiotta, 136 Conn. 429, 433, 71 A.2d 924, 926 (1950).

Garnishment c-pelrates merely to secure any judgment that the creditor
may obtain. Only after docketing dnt;'s the suit pass beyond the

. physical control of the litigants and into the hands of the court. But
despi_te the court's control over the creditor's docketed suit, the
garnishment, from the date of levy until final disposition of the suit,
remains wholly "distinct from gnd independent of'" that suit, Potter v.
Appleby, 136 Comm. 641, 643, 73 A.2d 819, 820 (1950), and ;equires.
no inv::}lvemen't of the state court. The gn-rnished property is secured,
not under the control of the court, but merely in the hands of the

garnishee. The state court may make certain limited responses to
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i/

the garnishment -- ordering the substitution of a surety bond or

/

reducing an excessive garnishment -- but these responses depend

/

for thier initiation upon the debtor. Absent a stimulus from the debtor,

!

an alleged creditor can freeze a debtor's assets for the duration of
his suit without any participation by the state court. For these
reasons, appellants argue, prejudgment summary garnishment is not
a proceeding in a state court and hence §2283 does not bar an injunction
against that garnishment.
~ The district court recognized that garnishment is separate

_ from the in personam suit, but it concluded that enjoining sw._lc:h
garnishment " would amount to 'substantially interfering with the
prosecution of a pending state proceeding.'"' The appellees agree and
argue further that the garnishment is inextricably bound up with the
underlying in personam suit and is necessary to make any eventual

judgment in that suit effective. They rely on our statement in Hill v.
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Martin, 296 U.S. 393, 403 .(193'.5], that state ""proceedings" within the
meaning of §2283 include "all steﬁs taken or which may be taken in the
state court or by its officers from the. institution to the close of the

final process . . . . It applies alike to actions by the Court and by its

ministerial uﬂicers', applies not only to executions issued on a judg-

ment but to any proceedings supplemental or ancillary taken with the

view to making the suit or judgment effective. . . Thus the prohibition
applies whatever the nature of the proceedings, unless the case
presents facts which bring it within one of the recognized exceptions
to section [2283]‘: " In the instant case, appellees conclude, the
garnishments effected by the deputy sheriffs were clearly steps taken
at the institution of the suits with a view to making the judgmeﬁts
effective, and hence were "proceedings" under §2283. If the federal
court enjoined those garnishments, they would be nullifying the means

of making effective the judgments in the creditors’ pending damage
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suits and would thus be interfering in those pending state suits. See

/
also NLRB v. Underwood Mach. Co., 198 F.2d 93, 94 (5th Cir. 1952)

/

(62283 applies to prejudgment wage garnishment); Javelin Oil Co. v.

)

Morrow Drilling Co., 266 F.Supp. 119, 122 (W, D. La. 1967) (52283

applies to prejudgment lien measures taken in furtherance of pending
litigation).
I tend to agree with appell:mté here. The prejudgment garn-

ishments in the instant case do not fall within the meaning of §2283

"proceedings" as defined by Hill v. Martin, because they were not

steps "taken in the state court or by its officers” and were not "actions
by the Court,' but, as shown above, were wholly independent of any
order, authorization, or any other action by the state court. I
cannot-see how §2283 can be read to applj.; to actions taken and main-
tained purely by private parties without any involvement or partici-

pation of the state court. It may be that enjoining prejudgment
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garnishments would interfere in the creditors' pending damage suits
in the sense that it would interfere with the means of making the
judgments in those suits effective, but that does not persuade me. We
have rejected the doctrine that §2283 forbids a federal court to examine
the merits of a case on the grounds that it might award relief substan-

tially interfering with state court proceedings. Allegheny v. Frak

Mashudo Co., 360 U.S, 185, 190-191 (1959). More important is

the independence of the garnishment from the creditors' state court
suits. Section 2283 -secures the right of state courts to exert their
judicial power. It does not shield a private collection remedy from
interference by the federal _cc-ufts, where that remedy is fully effective
without any judicial involvement. Since garnishment occurs independ-
ently of any state court action, §2283's policy of avoiding friction

between two judicial systems having potential jurisdiction over the

same subject matter is inapplicable. Although injunctive relief
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against the garnishments may affect the creditors® pending suits by

taking away their security, it certainly does not interfere with the
prosecution of those suits to their conclusion and creates no danger
that the federal courts and state courts will "fight each other for

control of a particular case." Atlantic Coast Line, supra, 398 U, S,

at 286. Section 2283 bars injunctions againsipending proceedings in

a state court, and it should not be read as barring actions taken wholly
independently of such proceedings. I would thus conclude that §2283
does not bar the requested injunction here because that injunction

¥

would not interfere in any state court proceedings, much less pending

Reaching this conclusion avoids the question whether §1983
is an exception to §2283 and also the questions whether §2283 bars
delcaratory relief and whether it bars future injunctive relief when

similar proceedings are pending. If, however, we should determine
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that prejudgment garnishment is a pending state proceeding within

/

the meaning of §2283, those questions become more pertinent. In

/

the latter event, I recommend the following dispositions.
£
The question whether a federal court in a §1983 action may
enjoin the garnishment -- if considered as a pending civil proceeding
in a state court -- should be decided on general principles of comity
and equitable discretion with respect to federal intervention in state

civil proceedings, rather than on any statutory ground of §1983 as

or as not an exception to §2283. The reason for this course of action

is explained in Part II of this memorandum, and the comity policies

relating to intervention in pending stat e civil proceedings are discussed,

I think, in Minsker's memorandum. This disposition CTrer=mTmTS

rest the decision on better and more flexible grounds. of Course i ¥
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we decide that federal intervention in pending
state civil prﬁ:eedings is warranted on general

comity grounds, then we have to reach the problem

of the anti-injunction bar of §2283., 1In that

event, for the reasons discussed in Part III,

supra, I would hold that §1983 is an exception

to §2283,
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Appellants argue that even if §2283 did bar an injunction

/

against the garnishment, that statute did not excuse it from determ-

/

ining the propriety of declaratory relief. The question whether §2283

F

bars declaratory relief, as well as injunctive relief, is a difficult

question of statutory interpretation. On the one hand, "the plain

wording of §2283 ., . . bars only injunctions designed to stay court

proceedingc." County of Allegheny v. Frank Mashuda Co. , supra, at

198. On the other hand, a declaratory judgment results in the same

kind of intervention in pending state proceedings that the anti-injunction
! ' a‘ﬁ""-‘l’r

bar was designed to prohibit. However, we/m avoid this question,

too, by determining the propriety of federal equitable intervention

here -- whether by injunction or declaration -- on general policy

grounds. We have already held that the same principles that govern

the propriety of federal injunctions of state criminal proceedings

govern the issuance of federal declaratory judgments in connection
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with such proceedings. Samuels v. Mackell, 401 U.S. 66, 69-74

(1971). Whether the same equation of injunction and declaration
applies to federal intervention in std e civil proceedings, as a policy
matter, is an open question, although it appears likely that it does,
and Minsker, -S. P. J., will discuss this question in his memorandum.
Appellants further argue that, whether or not §2283 barred
federal intervention in the pending garnishment here, it certainly
did not bar the award of prospective equitable relief -- both injunctive
and declaratory -- on behalf of that part of the class of plaintiffs

whose assets would be subject to summary prejudgment garnishment

in the future. The question whether §2283 bars future equitable relief

on behalf of the cl;i.s_.s, at the time when similar proceedings are
pending against some or all of the named plaintiffs, is another difficult
statutory question. On the one hand, §2283 doesn't espressly bar

such relief; but on the other, an award of such relief would mean
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that every time a plaintiff E}rings a class action seeking equitable
relief against pending state proceedings, he could get an injunction
or declaratiun. against the. future Enfnrgeﬁlent of the statute or
regulation involved, even if §2283 would bar such relief against the
particular pending proceedings. Whether the latter result undermines
the purposes and policies of §2283 is an open question and is inex-

tricably bound up in the instant case with the propriety of the class

i pu;fsff_,
actions. Again, it would be preferableto avoid deciding this question

on §2283 grounds, and insteadjto decide it on general policy grounds,

which may be discussed in Minsker's memorandum.

In any event, the conclusion that the prejudgment summary
garnishment in Connecticut is not a state proceeding within the .
meaning of §2283 would allow us to avoid deciding these questions

on any grounds in the instant case.
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The parties argue about the adequacy of Connecticut's judicial
remedies for appellants' alleged deprivation of constitutional rights,
/

but they do so in the context of whether §2283 applies and whether
§1983 is an exception to §2283. Appellants, for instance, contend

that the efficacy of §2283 is grounded on the assumption of the adequacy
of remedies under state law and that since Connecticuts' remedies

are inadequate, §2283 does not apply, or at least §1983 should be

considered an exception in these circumstances. As shown above,

however, at the end of Part III of this memorandum, §2283 makes no

F

distinction regarding adequacy, la;ut is a total bar against enjoining
pending state proceedings, whether or not state remedies are adequate
except as expressly authorized by Congress, etc. Adequacy considera-
tions, if any, are found in §1983, not in §L;2EIS, and have no relevance

to whether §1983 is an exception to §2283,
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Nevertheless, the adequacy of Connecticut's remedies here
may be relevant to an abstention problem -- a problem neither
discussed by the district court nor raised by any party here. If
Connecticut's judicial remedies are adeguate, the questions raised
involve delicate questions of state law and administration, or there
is the possibility that the state court might interpret thg garnishment
statute so as to save it from unconstitutionality and thus avoid a
federal question, then we should require the federal court here to
abstain -- i.e., to refrain immlexercising its jurisdiction until the
appellants had exhausted their state judicial remedies. (See PartII
of this meﬁm, supra).

Appellants argue that Connecticut completely denies them a

forum in which to contest their summary garnishments. Appellees

admit that the Connecticut state courts have little authority to review

specific garnishments on their merits and have no power to release
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good faith garnishments except to the extent that they are excessive,

but they argue that this does not ﬁean that those state courts cannot
adjudicate appellants' objections to the garnishment statute on federal
constitutional grounds. Accur&ing to appellees, Connecticut provides
a variety of means l;w which appellants could raise in state court

- proceedings their constitutional objections to the garnishment process.
Moreover, they say, the constitutionality of the garnishment statute

is not a closed issue in Connecticut, for appellants' constitutional
claims have never been passed on by the Connecticut Supreme Court.
Hence, appellees conclude, there are ample means for appellants

to present their constitutional claims to the staté courts and there is

no indication that the state courts' remedies for that challenge would

be inadequate.

Obviously, however, the instant case falls outside the abstention

sitnation, for the appellants are challenging a plain state statute and
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there are no questions of state law entwined nor is there a possibility
of a saving construction. There is merely the possibility that the
state court will hold the statute invalid as repugnant to the federal
Constitution. As discussed in Pa:_‘t IT of this memorandum, exhaustion
is not required in such circumstances, for the appellants' claim is
clearly covered by the first main aim of §1983, as listed in Monroe
v. Pape, i.e., overriding certain pﬂdints of state law. The Connecticut

statute here plainly provides for prejudgment garnishment of bank

accounts without notice or an opportunity for a hearing, and while

!

the Connecticut courts could decl;are that statute unconstitutional,

they could not change its plain meaning, nor deal with the question

on state grounds. Although it might be argued that federal courts should
a.‘hstaiﬁ_ to give the state courts an ﬂppcrtuﬁity to determine whether
garnishment is or is not a "proceeding in a state cpurt, L | se;ams

to me that whether a certain action is a proceeding in a state court




- 160 -

for purposes of §2283 is properly a federal question. Thus this is

/

not an abstention situation, and consequently exhaustion is not required
here. /
/

Accordingly, the outcome of the instant case should be as
follows: Federal courts have §1343(3) jurisdiction to remedy uncon-
titutional deprivations of property rights; neither §2283 nor comity

policies is a bar to equitable relief here because garnishment is not

a state court proceeding, either pending or non-pending; and hence

we remand to the three-judge district court for a determination of
the constitutionality of Connecticut's summary prejudgment garn-

ishment statute on the merits and for appropriate relief.
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V. CARTER v. STANTON, No. 70-5082

India:ia. participates in the federal Aid to Families with
Dependent Children program, and it provides by regulation that
such children shall receive AFDC benefits when they have been
deprived of parental support or care _b}f reason of, among other things,
""continued absence from the home" -:?f a parent. Another Indiana
regulation defines such continued absence as a period of six months
except "under exceptional circumstances of need and where it is
deterqﬁned that the absence of a parent is actual and bond fide. "

Appellants are mothers who allegedly were deserted or
geparated from their husbands and were denied AFDC benefits on
the ground that they had not been separated from their husbands for
six months and had not filed for divorce or legal separation. They

brought a §1983 suit in the Southern District of Indiana challenging

the validity of the six-month waiting period requirement and the
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statewide practices thereunder on constitutional and federal statutory
grounds, and seeking declaratory and injunctive relief. More
specifically, they challenged the state regulation and practices under
it as invalid in the following respects: (1) the six-month waiting
period on its face constitutes an irrational and arbitrary classifi-
cation unrelated to the purposes of the AFDC program and thus
violative of the equal protection clauf';e; (2) the exceptions contained
in the regulation are permissive in nature and hence on their f‘ace
grant an unlimited and afbltra.ry discretion to the county welfare
departments, in :.rir::latinn of the due process and equal ﬁrﬂtection

clauses; (3) the regulation, as applied, enacts a conclusive and

arbitrary presumption which denies applicants an opportunity to

prove their gualifications for benefits, in violation of due process:

(4) the state practice of interpreting the exceptions to the six-month

requirement to include only situations where the applicant has filed
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for divorce or legal separation infringes applicants' rights under

/

the First, Fourth, and Fourteenth Amendments and, in conjunction
/

with the Indiana residency requirements for filing for divorce or

legal separation, impairs their constitutional right to travel; and (5)
the regulation is inconsistent with the Social Sec;urit},r Act of 1935
requiring that AFDC benefits "be furnished with reasonable prompt-
ness to all eligible individuals." Jurisdiction of the district court
wﬁs invoked under §§1343(3) and (4).

. A three-judge court was c-:tn'veneﬁ and an evidentiary hearing
was held. At that hearing, appellants testified that they were denied
AFDC benefits on the ground that they either had to be separated for
8ix months or had to file for divorce or legal separation. Appellee
Stanton testified that the state welfare department has no such policy

requiring filing ofr divorce or legal separation in order to get benefits

prior to the expiration of six months, although he admitted that this
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is a factor. Another witne_ss for appellees testified that waiver
of the six-month requirement is granted whenever there are exceptional
circumstances, but he was unable to define that term. Finally, Stanton
testified that the primarjr.responsibility for the first six months of
separation belong to the Township Trustee and that each appellant who
requested such interim assistance from the Township Trustee received
assistance in some form. Thus, appellees sough_ut to justify the six-
month requirement on the basis that applicants could get gene?al
welfare relief from the Trusteeg in the meantime and that the waiting
period was related to the availability of assistance from the Trustees.

Stanton did admit, however, that the welfare department makes no

inquiry into the adequacy or inadequacy of assistance from the Trustees

¥

Appellants contended that this practice of referring applicants to the

Trustees for the first six months of separation and of denying AFDC

benefits on that basis is itself contrary to the Social Security Act,
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Appellants admitted at the hearing that none of them pursued

/

administrative appeals from the county departments' denial of AFDC
benefits. ; /

ra

The district court (Kernef, Steckler, Noland) dismissed

appellants' complaint, stating:

"We therefore conclude that none of the plaintiffs
appealed the various decisions made at the office level
of the County Department. Having so failed to exhaust
the administrative appeal procedures provided, we find
a failure on the part of the plaintiffs to eihaust their
administ}-ative remedies through the state administrative
procedures.

"We have examined the pleadings before us and find
no substantial federal question involved, nor do we find

federal jurisdiction under 28 U,S.C. §§1343(3), (4),

2201 and 2202."

Appellants appealed directly here, and we noted probable jurisdiction.
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As a threshold obstacle, appellees contend that we have no
jurisdiction on direct review under §1253, because the district court,

in the last paragraph of its opinion (the second one quoted above),

dismissed the complaint for want of a substantial federal question

and for lack of jurisdiction. According to appellees, this action is
one properly taken by a single judge and hence the three-judge court
should have dissolved itself and remanded to a single judge. Even
though they did not do so, but rather dismissed the complaint them-
selves on the above grounds, thg eff ect of their action was to dissolve
the three-judge court and the cause should stand as if dismissed by

a single judge for lack of jﬁrisdiction and of a substantial federal

question. See Perez v. Ledesma, supra, at 86. Thus, appellees
conclude, since the proper appeal from a dismissal by a single

district judge on these grounds is to the Court of Appeals, the proper
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appeal here is to the Szventh Circuit and we are without jurisdiction

under §1253.

I would answer this contention by saying that the thrust of the
opinion of the three-judge court was the need for exhaustion of state
administrative remédies and that their only mention of the lack of a
substmtial federal question and of federal jurisdiction under §1343(3)
and (4) came in the last paragraph quoted above. Hence, I would read
that last paragraph as having no independent significance, but rather as
relying on the main part of the opinion which preceded it. Then, we
can say that since the question of the need for exhaustion of state
administrative remedies is a substantial federal question, we have
jurisdiction over it. Moreover, as discussed with regard to the Lynch
case, supra, the fact that the jurisdictional issues raise substantiall
federal questions and the fact that the case was actually disposed of

by three judges, rather than one, are sufficient to give jurisdiction
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Assuming we bypass this hurdle, then, we reach the question

/

whether the three-judge district court in fact had juﬁsdictim of the

/

instant case. At the outset, it might be argued that the district court

rd

had no jurisdiction under §1343(3) because appellants' §1983 claim

alleged the unconstitutional deprivation only of property rights capable

of pecuniary evaluation -- i.e., AFDC benefits. As discussed in Part I
of this memo, however, an allegatim{ of deprivation solely of property

rights should not be a bar to §1343(3) jurisdiction. But even if

Justice Stone's Hague distinction does retain vitality, our decisions

indicate that welfare rights are to be considered "personal rights"

for purposes of that distinction. See King v. Smith, 392 U.S. 309

(1968); Goldberg v. Kelly, 397 U.S. 254 (1970); Rosado v. Wyman,

397 U.S. 397 (1970).

Appellees next argue that the three-judge district court had

no jurisdiction because appellants' claims did not raise any substantial
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constitutional question. Appellants invoked federal jurisdiction
under §1343(3) not only on the basis of thier constitutional claims,
but also on the basis of their statutory claim of conflict with the
Social Security Act. They claim that the Act is a law "providing
for equal rights of citizens" within the meaning of §1343(3), and that
even if it isn't such a llaw, §1343(3) should be construed as coextensive
§1983, which creates a cause of action for deprivation of any rights
"secured by the Constitution and laws" of the United States, thus
clearly including the Social Security Act., Appellants also invoked
federal jurisdiction under §1343(4) providing federal jurisdiction of

any action for equitable relief "under any Act of Congress providing

for the protection of civil rights." They claim that both the Social

Security Act and §1983 itself are such laws providing for the protection
of civil rights and thus that §1343(4) provides jurisdiction for their

action. Appellants conclude, therefore, that since their substantive
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statutory cla.ims are substantial, the district court had jurisdiction

over those claims under §§1343(3) and (4), regardless of the substanti- -

ality of their constitutional claims.

I cannot agree with this cnnc]us;ﬂn. While §§1343(3) and (4)
may grant federal jﬁrisdictian over the statutory claims alone, they
do not permit the convening of a. thr.ee-judge court to hear those claims,
It seems clear that a three-judge court is properly convened only if

a substantial constitutional issue is raised. Flast v. Cohen, 392 U. S,

83, 91 n.4(1968); Ex Parte Poresky, 290 U.S, 30 (1933). Of course,

if a substantial constitutional issue is raised, then the three-judge court
should hear and decide th.e statutory claims as well, and indeed should
decide the statutory claims in preference to the constitutional claims.

Rosado v. Wyman, supra, at 402, But the substantial constitutional

claim is the prerequisite for the convening of a three-judge court.

Hence, we do not have to reach appellants arguments concerning the
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bases under §1343(3) and (4) for federal jurisdiction over their statutory

!
!

claims alone. For if no substantial constitutional question was raised,

i

.'.IIIl

the three-judge court was improperly convened and had no jurisdiction
to hear the case, regardless of the presence or substantiality of the
statutory claims. Those latter claims alone may well permit federal

jurisdiction, as appellant argues, but the jurisdiction would be sdely

in a single-judge district court and the appeal would be to the Seventh

Circuit.

On the other hand, if a substantial constifutional claim was
made, then the t;tree-judge court did have jurisdiction both over any
such claim and over the alleged statutory conflict as well. Even if
they should have decided the statutory claims so as to avoid the
constitutional claims, the mere presence of a substantial constitu-

tional claim, which was presented to them, gave them jurisdiction

of the whole case under §1343(3) and the three-judge court statute.
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See Rosado V. Wyman, supra, at 402-03. In this event again, we do

not have to reach appellants' arguments concerning the substantiality
gf their statutory claims as a basis for federal jurisdiction, for if
there is a substantial cnnst.itutic-nal claim, that is enough for federal
jurisdiction under §1343(3), Accordingly, our only concern on the

r

jurisdictional issue in this case is whether appellants’ constitutional

claims present a substantial federal question.

Appellants challenge Indiana's six-month waiting period as
on its face violative of equal prc:fl;ecﬁml because there is no rational
classification between the need of children for AFDC assista_nce prior
to a six-month separation of one parent from the other and their need
thereafter, so long as in both cases, the child is in fact deprived of
the support of one parent. Indeed, California's similar three-month

waiting period was struck in Damico v. California, 2 Pov. L. Rep.

§10, 478 (N, D, Calif, 1969), following our remand of that case,
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389 U.S. 416 (1967). Appellants also contend that since there is no
/
requirement in Indiana's regulation that an investigation be conducted

/

in each case to determine whether an absence is actual and bona fide
s i
and whether exceptional circumstances of need are present, but instead

leaves these determinations to the discretion of the welfare authorities,

the regulation grants state administrators a standardless and arbitrary

discretion which encourages a capricious and invidious diserimination

and is thus on its face violative of due process and equal protection.
Appellants further argue that the regulation is unconstitutional as
applied, for in practice the state administrators treat it as a conclusive
presumption that there is no continued absence of a parent prior to six
months, unless the spouse files for divorce or legal separation. The
practice of requiring such filing in order to qualify for an exception,
appellants contend, violates their Griswold right of privacy, their

Baddie right of marriage, their right to free exercise of religion
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(in the case of Catholics), and, because of the Indiana residency
requirements for such filing, their Shapiro right to travel.

Appellees respond that there is no substantial claim that
the regulation is unconstitutional on its face, because that regulation
does not by its express terms withhold assistance while awaiting the
expiration of the time period unless a suit for divorce has been filed --
as the statute in Damico did. Insteac-f, it authorizes immediate

assistance at any time if exceptional circumstances of need exist and

if the absence can t‘;e shown to be actual and bona fide. Because of

'

these exceptions, which were nct1present in the law involved in Damico,
appellees argue, the regulation here designates the six-month period
only as a guideline or, at worst, as a rebuttable presumption. Surely
this is‘.not unreasonable, say appellees, n-lur does it ereate an invidious
discrimination, because an undetermined number of applicants may

obtain benefils, even prior to six months, if they can make the
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requisite showing. The court on remand in Damico merely outlawed
a conclusive presumption that absence is not continued before the
expiration of a certain time unless a suit for divnrcelhas been filed --
a bar which is not present here. Indeed, that court went on to
state that "[i]n so ruling, we do not hold that the state may not set
up a reasonable time period as a rebuttable evidentiary guide to
determine what constitutes a 'continued absence' in the absence of
other factors. The state correctly argues that 'continued absence®
cannot be attained in an instant but muét endure for some period.
Conversely, however, the 'continued' nature of the absence may

be apparent, in an appropriate case, from the very early days of the

separation. Protection of the needy children deprived by such an

absence is re-'quired by the Federal Act. We hold only that the Depart-
ment of Social Welfare must, in passing upon an application for [AFDC]

consider all relevant facts in determining whether the particular
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!
f
’

absence is 'continued. ' Appellees claim that the Indiana regulation
here merely sets up a "reasonable time period as a rebuttable

/

evidentiary guide" within the meaning of the Damico opinion.
!

Appellees also rely on our opinion in Dandridge v. Williams,

397 U.S. 471, 478, 485 (1970), where we stated '. . . that States

have considerable lgtitude in allocating their AFDC resources, sincé
each State is free to set up its own standard of need and to determine
the level of benefits by the amount of funds it devotes to the program
+ » + » In the area of ecuni.;amics and social welfare, a State does not |
violate the Equal protection Clause merely because the classifications
made by its laws are imperfect. If the classification has some
*reasonable basis, ' it does not offend the Constitution simply because
the classification 'is not made with mathematical nicety or becauae.
in practice it results in some inequality. ™' Appellees contend that

the Indiana regulation is clearly permissible under these principles.
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Appellees further argue that the regulation is not unconsti-
tutional as applied, because, contrary to appellants' claim, filing
for separation or divorce is not in practice a prerequisite to receiving
assistance where the absence of the pai‘ent is less than six months.
According to appellees, many other factors are considered in determ-
ining whether to waive the six-mr:mth requirement. Since this is a factual
question and since the district court did hold an evidentiary hearing and
dismissed for want of a substantial federal question, it must be inferred,

appellees say, that the district court resolved all conflicts in the

¥

testimony if favor of appellees. Accordingly, appellees conclude,

appellants did not meet their burden of showing that filing for divorce
or separation was required in practice to come within an exception

to the six-month requirement, and hence did not meet their burden of

raising a substantial claim below that, as a factual matter, the regu-

lation is unconstitutional as applied. In any event, appellees contend,
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app]i.cants can al'-.l_.rays get interim relief from the Township Trustee,
and indeed most of the named appellants here did so.
It must be remembered that we are not determining the merits
of this case; we are merely deciding whether appellants raised a
substantial constitutional question for purposes of federal jurisdiction.
It seems to me that there is a substantial question here as to whether

the regulation in its face creales an irrational and invidious classifi-

cation even under the Dandridge test. Although the Indiana regulation

is different from the statute in Damico in that the one here provides
for relief prior to the expiration of the time period in certain excep-
tional cases other than a filing for divorce, it still seems that the
classification might be irrational. Those who seek relief prior to a
gix-month separation obviously have to show something more than
those who do so after six months; they have to show "exceptional”

need or "bona fide" absence, whereas those after six months do not
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have to malke such a showing. In other words, those seeking relief

r

- . J
prior to six months who have only an ordinary need for AFDC

/

benefits -- as opposed to an "exceptional" need -- or who cannot

" B ._r'
clearly show the "bona fide' absence of their spouse, cannot get
relief, whereas the same cannot be said about those seeking relief

after six months, Moreover, the regulation provides no standards

for determining whether a claimant has made the requisite showing,

but rather leaves that determination to the discretion of the welfare

agency. Thus, those seeking relief prior to six months are subject
to such standardless and possib ly arbitrary discretion of the agency,
while those seeking relief after six months are not.

It may be that these classifications are within the concept of
a "reasonable time period as a rebuttable evidentiary guide," as
stated in Damico, and within the states' "considerable latitude" in

the wellare area, as defined in Dandridge, because they have some
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"_reasuna.hle basis, " even though they may result in "some inequality."
Indeed, the exceptions to the six-month requirement might well be
flexible enough for us to uphold the In@iana regulation as constitutional
under Dandridge principles, if we were reaching the merits of the
case, But I think that there is a r_,uhstantial question as to whether the
“above classifications do have some "reasonable basis" so as to come

within Damico and Dandridge, and as to whether the specified exceptions

in the regulation are sufficient to uphold it. Accordingly, I would

conclude that appellants' claim t%lat the regulation is unconstitutional
on its face is sub:st:mtia.l enough to warrant federal jurisdiction.

As to appellants® claim that the regulation is unconstitutional
as applied, it seems clear that if they are correct that the welfare
agency. in practice never grants assistanmla prior to a six-month

separation unless the applicant files for divorce of legal separation,

then their constitutional c¢laims are very substantial indeed. See
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Damico, supra. _Fnr the purpose of determining whether there is a
substantial constitutional question sufficient for federal jurisdiction,

it seems that we should accept appellants' allegations in this regard

as true and remand for a full trial on that issue. Although the district
court did hold an evidentiary hearing at which appellees disputed
appellants' assertions as to the practice in Indiana and although the court
did dismiss for want of a substantial fedleral question, it made no express

finding on this particular issue of fact, and we do not know whether it

agreed with appellees' position as to the practice in Indiana or agreed

with appellants® position but found the constitutional questicn.s raised
thereby insubstantial. Hence, I would conclude that since appellants’
factual allegations as to the state's application of the regulation raise
substantial constitutional questions, a full trial in federal court on

those allegations is warranted. The possibility of interim assistance

from the Township Trustee seems to me to be irrelevant at this stage,
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since that program is whol_l:.r unrelated to Indiana's administration
of the AFDC program. Since the constitutional claims raised are
thus substantial, the federal court had jurisdiction of this case
under §1343(3) to hear both appellants® constitutional claims and then.
claims of ccm-ﬂict béhl.reen the Indiana regulation and the Social
Security Act.

We now reach the problem which was the main thrust of the

opinion below -- the need for exhaustion of state adm inistrative

remedies. Appellants argue that under the McNeese-Damico line of

cases, exhaustion of such remedies is not required. Appellees agree,
but ask us to reexamine those cases. As discussed in Part II of
this memorandum, I believe that a retreat from, or overruling of,

the McNeese-Damico cases cannot be justified. Hence, 1 would hold

here that the three-judge district court has jurisdiction under

§1343(3) and that there is no need for exhaustion of state administrative
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remedies, and I would remand to that court for a dtermination of

/
o

appellants® constitutional and statutory claims on the merits.
_ /

If, however, we should decide to hold that exhaustion of
state administrative remedies is again required when they are
adequate, or that the federal courts should abstain in areas involving
sensitive problems of state administrative concern or when there is
the possibility thzt the administrativé appeal wuld produce a construc-
tion to "save" the regulation from unconstitutionality (a holding
similar to the abstention doctrine with regard to state judicial remc dies),

- { -

then we must go further. If we do so hold and the requisite

circumstances (e.g., adequacy) are present, we should still not affirm,

but rather we should remand to the district court, holding that while

it does-have jurisdiction of the case under §1343(3), contrary to its

present decision, it should decline to exercise that jurisdiction and
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to decide the merits of appellants' claims until appellants have

exhausted their administrative remedies in Indiana.

If we reinstate the pre-Mc.Neese "exhaustion when adequate"
requirement, then, we must examine the adequacy of Indiana's
administrative remedies for appellants’ claims. ' Under Indiana law,
each claimant is provided with a right to appeal any decision rnadé at
the county level, and with notice of h‘is right to appeal. Such an
appeal may be taken if an applicant ""believes his civil or constitutional
rights have been violated, " but appeal decisions must "be based on
the law, rules and regulations of the state department of public welfare .
and policies officially adopted by the county board of public welfare."
The appeal procedures provide a right to have the decision reviewed
by the State Department of Public Welfare, and if still dissatisfied
with the decision, a second appeal may be taken to the State Board of

Public Welfare. Hearings on appeal are informal, but the applicant
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has the right to counsel, tc: present evidence, to cross-examine
opposing witness, and to examine all documents and records used
at the hearing, and he may avail himself of the full panoply of
discovery procedures available in the federal district court. A
record of the hea,riﬁg is made, although there is no pub].ishec; decision,

Appellants attack these administrative remedies as inadequate
because of the requirement that appeal decisions must be based on

the law, rules, and regulations of the state welfare department and

on officially adopted policies. According to appellants, this require-

ment permits no constitutional attacks on the validity of other regulations
or policies on their face :md makes it unrealistic to presume that

the welfare department will declare one of its own regulations invalid

on federal constitutional or statutory grounds. Indeed, one of appel-lees'
witnesses at the hearing below stated that "to the best of my knowledge,

the [county wellare department] has been sustained in all of its decisions
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in this area." Moreover, appellants say, where a regulation is

/

attacked as invalid on its face, there is little need to develop a factual -

/

background, Appellants also challenge the aﬂmmistrgtive appeal

i
procedures in that they are informal, pern;it no class action -- which
is necessary here -- and result in no published decision, no uniform,
state-wide recognition, and no binding body of law. Any decision is
purely ad hoc. In addition, appellants argu;e those types of relief
which would be appropriate for implementing an adjudication on the
validity of the regulation -- injunctive anddeclaratory relief -- are
not available frn;n the agency. f‘ina.lly, appellants contend that the

Indiana administrative remedies have been inadequate in practice

One of appellants® witnesses did take an administrative appeal, but

her appeal was unsuccessful, and appellee Sterrett testified that,

of the four appeals filed in 1970 by persons denied relief under the

six-month rule, two were heard and assistance was denied in each.
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Appellees argue that the state administrative remedies here

are wholly adequate for appellants’ claims. They rely primarily

on the numerous procedural sa.fegﬁards described above and on the
desirability of having a record of the administrative hearing on appeal
available to the federal court in a subsequent proceeding. Appellees
also contend that whether the state practices which appellants
challenge do in fact exist or are condoned or approved by the state
welfare department are matters best resolved at the State Department
or State Board level, E‘urﬂmrm;rre, they say, if challenges to the validity
of the regulation and the practices thereunder are made during the
process of administrative appeals within the agency, the agency
would have an opportunity to take corrective action.

Surely appellees are correct in asserting that the adm inistrative
remedies are adequate for appellants' claim that the regulation is

invalid as applied, since the agency could easily determine the truth
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of the contention that in prsfctice six-month requirement is never
waived unless the applicant has filed for divorce or legal separation,
and it also could determine whether that practice, if present, is
to be condoned and it could take any nece ssary corrective action.

But appellants also challenge the regulation as unconstitutional on

its face, and despite the procedﬁral safeguards in the Indiana admin-

istrative appeal procedure, its decision on this question would be
limited by the state statutory requirement that appeal decisions be
based on the law, regulations, and rules of the welfare department
and on official policies of the county board. It seems exceedingly
unlikely, in light of this requirement and in light of the administrative
structure itself, that the state agency would strike down its own
regulation as invalid on its face as repugnant to the federal Constial
ltution and laws. Indeed, as Judge Friendly stated in Eisen v.

Eastman, supra, in support of the "exhaustion when adequate"
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requirement: 'Insofar as Damico's complaint attacked the constitution-

/
ality of the California law postponing AFDC aid for three months after -

/

desertion by or separation from the father unless a suit for divorce had

been filed, it is hard to see what an administrative hearing could have
accomplished, the California relief agency could not declare the state
gtatute unconstitutional. While King v. M involved a state regula-
tion rather than a statute, it was also exceedingly unlike ly that an
administrative hearing would produce a change." 421 F.2d at 569.
The same caﬁ be said about the si;‘.uation here -- i.e., that Indiana's

r

administrative remedies are inadequate for appellants' challenge to

the state regulation on its face.

Nevertheless, there is on e gocd argument that exhaustion

of administrative remedies should be required here even though the

regulation is challenged on its face. That argument is based on

abstention grounds, similar to those involved with regard to judicial
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remedies: The regulation here involves sensitive questions of local
concern and administration, and since it, unlike the law in Damico,
does provide for a flexible number of exceptions to the six-month
waiting period -- exception based on exceptional need or actual and
bona fide absence -- it is conceivable that the state welfare agency
could interpret those exceptions broadly enough to avoid any federal
constittu onal or statutory question. | The agency could establish

clearer standards which would make the six-month waiting period

a mere guideline or a "reasonable time period as a rebuttable

evidentiary guide to determine what constitutes a 'continued

absence, ™ or which would give the clgssific.atiun a "reasonable basis
‘g0 as to bring it within the permissible constitutional and statutory limits
of Da.r;dridgg; In these circumstances, it is arguable that the federal
courts should abstain in order to give the slaté agency a chance to

construe the regulation so as to take into account the sensitive problems
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of local concern and so as, perhaps, to save the regulation from being
susceptible to a substantial constitutional or federal statutory challenge.
Of c.ourse, as discussed in Part II of this memorandum, such
abstention principles should ordinarily not apply to administrative

remedies because the construction of a state regulation by an adminis-

trative agency is not finally conclusive, as is the construction by a

gtate court. But in the welfare area, as you recognized in your
dissent in Damico, Congress has provided that the state's AFDC

plan must "provide for granting . . . a fair hearing before the State
agency to any individual whose claim for aid to families with_ dependent
children is denied or is not acted upon with reasonable promptness." |
42 U,S.C. §602(a)(4). The Indiana plan approved by the HEW Secretary
apparently includes both the six-month requirement and the hearing.

procedure, In these circumstances, perhaps we can conclude here,

as you did in your dissent in Damico, that nd requiring exhaustion of
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administrative remedies "ignores the highly successful federal-state

/
!
working relationship in this area. The right of these appellants to

/

receive AFDC funds involves not only questions of state law [here,

F,
£

administration], but also the propriety of that law [here, regulation]

under federal statutory law., For determination of these questions

Congress has specified a state forum in the first instance. [To hold]

. . . that 42 U.S.C. §1983 may be used to bypass 42 U.S,C, §602 is
a disservice to both of those important statutes." 389 U, S, at 420,

~ But even assuming that administrative remedies are inadequate
here and that ah;tenﬁﬁn does not apply to administrative remedies,
there is another possible disposition of this case favoring exhaustion --
to require appellants to exhaust their state judicial remedies, whether
after exhausting administrative remedies or in a new action in the .

Indiana courts, Of course, exhaustion of state judicial remedies is

never required unless there are complex and sensitive problems of
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state concern, or _unless there is the possibility of a saving construction
in the state courts. See PartII of this memo, supra. But here there
are such complex and sensitive local problems, as there are in most
welfare cases, and there is .the possibility that the state courts could
construe the regulation in the same wé:.r as was described above with
respect to an administrative construction, and could thus save it frim
. being subject to a substantial challenge on federal constitutional or
statutory grounds. And of course such a construction of the regulation

by the Indiana courts would be a final and authoritative construction

and hence the abstention doctrine would apply. Accordingly, we

might remand this case to the district court, holding that while it
has jurisdiction under §1343(3), it should decline to exercise that

jurisdietion until appellants have exhausted their state judicial

remedies.,
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