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MEMORANDUM FOR MR. JUSTICE POWELL

FROM: Nancy Bregstein

RE: Summer Project August 25, 1977

Inferring a Damage Action from the

Fourteenth Amendment

The Constitution guarantees certain rights; 42
U.5.C. § 1983 provides a statutory cause of action at law
or equity for the vindication of those rights when they
have been violated under color of state law. Section 1983
conceivably covers all violations of the Fourteenth
Amendment, including those rights in the Bill of Rights
that have been applied to the states through the due
process clause of the Fourteenth Amendment.

There are two significant gaps in the coverage of
§ 1983. PFirst, it applies only to action under color of
state law, not federal law. Second, municipalities and
certain other government units [hereinafter referred to

collectively as municipalities] are not considered




"persons" within the meaning of the statute. Monroe v.

- Pape, 347 U.S. 167. Bivens v. Six Unknown Named Agents of

the Federal Bureau of Narcotics, 403 U.S. 388, sanctioned a

cause of action against federal officials--for the
deprivation of Fourth Amendment rights--based exclusively

on the Fourth Amendment, without reference to a statutory

a——

| wo cause of action. The Court has not addressed itself to the
e -~ questions whether Bivens extends beyond the Fourth

N bﬁimlgzgggM Sw——

srlend b"“l""""’\ Amendment and whether plaintiffs may base a cause of action
4‘5 M? against municipalities on the PFourteenth Amendment.

1MM-‘~F“£‘-M This memorandum will explore the power of the
o Avad. undleow,
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ederal courts to entertain causes of action based directly
on the Constitution in general and on the Fourteenth
Amendment in particular, and, assuming the existence of
such power, the discretionary factors for and against

-
recognition of such a cause of action. The only conclusion

danAistrts
g Z - I have reached with certainty is that the Constitution's
Al

) ”‘F_._"w requirement of a case or controversy is a wise one: It is
.‘-‘4.1-'&'*-1:- f” far more difficult to evaluate the merits of opposing
‘J e points of view in the abstract than with the assistance of
| LGen '/r? sharply opposed parties and the concreteness of a live
dispute. 1In exploring this topic, occasionally I have had
to conjure up hypothetical situations and lawsuits that
might be brought if a Fourteenth Amendment cause of action
were recognized., My conclusions therefore are tentative

and subject to reevaluation if and when a real case that

& poses this issue comes to the Court.
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At the outset, some explanation of terminology
will be helpful. I shall sometimes refer to a cause of
action based directly and exclusively on the Fourteenth

Amendment as a "Fourteenth Amendment action®™. A cause of

action against federal officials for the violation of

Fourth Amendment rights will be called a "Bivens action".

The generic term for either or both of the above will be a

"constitutional cause of action". Usually I shall refer to

e -

"inference" or "recognition®™, rather than "creation", of a

constitutional cause of action, because the latter term may
imply judicial activism with whatever pejorative
connotations that carries,

The question of the propriety of a constitutional

cause of action can be approached from two angles, one

involves an analysis of the power of the federal judiciary

)
., theoretical and one practical. The theoretical approach
ﬁ o

| Tlesrelecal
z~1afh¢hAJJa

W’

@-fw#f
Het 148%
Aot 't
gt

to entertain a cause of action based on a constitutional
provision, and if that power exists, an analysis of the
factors for and against exercising that power in the
context of different constitutional provisions. The
inquiry proceeds on the analytical assumption that § 1983
does not exist. Making that assumption aids analysis,
because it isolates the guestion of judicial remedial power
from complications attendant upon the existence of a
congressional remedy tht is not comprehensive.

The practical inguiry is more limited. Because

Congress has enacted § 1983, and because the courts have

interpreted & 1983's coverage as coextensive with the
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Constitution, the only occasions for resort to a

i

Irconstitutinnal cause of action would be when constitutional
rights have been violated by municipalities or by federal
officials. After Bivens, the remaining practical

significance of recognition of a constitutional cause of

d’ggtion would be limited to suits against municipalities and

suits against federal officers based on Amendments other
than the Fourth., I think the issue is more important as it
relates to municipalities than as it relates to federal
officers; doctrinally, too, it may be a greater extension
of Bivens to recognize a Fourteenth Amendment action than
to recognize a cause of action against federal officers
based on provisions of the Bill of Rights other than the
Fourth Amendment. The greater portion of this memo
therefore will be devoted to the problem of Fourteenth
Amendment action. Throughout, the problem is whether to
infer a private right of action for damages. The power of
the federal courts to grant declaratory and injunctive
relief, to grant writs of habeas corpus, and to nullify
state statutes and convictions, all based on violations of
the Constitution, has never been questioned; and the power

has been exercisehfreqUEntly.

I. Introduction: The Scope of the Bivens Decision

One interpretation of Bivens would limit it to its

exact holding and would render unnecessary all of Fhat
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< ) .4



-
1
|
| 1 b’JIJJ—
[ o i
| | LA I
:i'
T 4
J-'-}
e
o’
- :

follows. That interpretation has two prongs, neither of
which persuades me. Both will be discussed more fully, but

they should be mentioned at the outset.

A. Limiting Bivens to Suits Against Federal Officers

If Bivens were limited to suits against federal
officers there would be no basis for extending its
reasoning to suits based on the Fourteenth Amendment. The
argument for so limiting Bivens is that the decision was
intended to do no more than rgmg@g_ghg_anqmaly_qf the
existeqqe_ﬂf a federal cause of action against state
officers for the deprivation of constitutional rights while
thg;g existgﬂ no corresponding cause of action against
federal officers. In short, a plaintiff could sue state
officers in federal court but had to go to state court to
sue federal officers.

Although the situation before Bivens may have been
anomalous, it was not unexplainable. When Congress enacted
the predecessor of § 1983 it did not have in mind
unconstitutional conduct by federal agents and therefore
saw no need to provide a remedy for such conduct. This is
not to say that the Court was wrong to correct the anomaly
when it did, but it would be inaccurate, in my opinion, to
say that the Court did no more than "fill in the gap" left
by Congress. The Court independently recognized the
validity of a constitutional cause of action; it did not
purport to be filling in a gap left by congressional

oversight or to be discerning legislative intent. Indeed,
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the Court has eschewed appropriating to itself the power to

amend or supplement federal statutes. Wheeldin v. Wheeler,

373 U.S. 651; see Note, Damage Remedies Against

Municipalities for Constitutional Violations, 89 Harv. L.

Rev. 922, 934 (1976) [hereinafter cited as Municipal
1
Liability].
The Bivens opinion devotes all its attention to

the legitimacy and propriety of a constitutional cause of

action. It does not discuss the problem of disparate
treatment of state and federal violations of constitutional
rights. The Court's decision probably was informed by an
awareness of the anomaly, which was mentioned in
petitioner's brief, at 13. Even there, the point was made
in only one paragraph. Most of the discussion in Bivens,
and by implication the core of the Bivens rationale,
concerns the histcrical and theoretical basis for the
federal courts' capacity to grant fitting remedies in cases
of constitutional violations. I do not think the Bivens
decision can be read as a narrow corrective device that
sought only to place federal officials on the same plane as

state officials,

In a sense, using § 1331 as a jurisdictional base

. g _fcc a constitutional cause of action against municipalities
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is more appropriate than using it as a basis for a Bivens
action. This is true despite the existence of § 1343(3) as

a jurisdictional base for § 1983 suits against state

eTri&érs.’ It is no coincidence that § 1331 and the




3132 ) 4+ 1953 enacted. 7.

Y
Reconstruction civil rights statutes were passed almost

contemporaneously. Even before the Civil War, statutory

removal provisions often were extended whenever there was
sectional opposition to national policy. This has been
explained as the "willingness of Congress to exercise the
Constitutional power of lower court jurisdiction over
federal questions to meet that challenge of anti-federal
philosophy which subsequently was fought out on the field
of battle. Extension followed extension during the war

years and in the early reconstruction period."” cChadbourn &

Lgfin. Original Jurisdiction of Federal Questions, 90 U.Pa.
L. Rev. 639, 644 (1942). The law was not unaffected by the
nationalism of and following the Civil War.

The passage of a statute providing for original
jurisdiction of fgﬂeral questions in the federal courts was
part of the same current that produced §§ 1983 & 1343(3).
Chadbourn & Levin describe the passage of § 1331 not as a
technical legal reform unrelated in substance to historical
developments, but as a politieal response to the Civil War
and a part of Reconstruction:

"[t]he scene was set for the passage of an Act
which can be regarded as the 'culmination of a
movement . . ., to strengthen the Federal
Government against the states', Therefore, even
if this tremendous broadening of the scope of the
Federal judiciary came about through legislation
consented to by a Congress not fully aware of the
meaning of its actions, yet, it is patent that the
Act is intelligible in terms of the political and
economic background of its time, and clearly is
part of, rather than an exception to, the trend of
the legislation which preceded it."




Id. 645 (footnotes omitted). This interpretation of the

mood surrounding passage of the statute giving the lower
" federal courts general federal question jurisdiction

legitimates the idea of using § 1331 as a basis for a

constitutional cause of action against those subdivisions

it T

of a state not protected by the Eleventh Amendment,
including municipalities. Except for the obvious fact that
it makes sense for the federal courts to have primary
responsibility for enforcing the Constitution against
federal officers, it is more consistent with the background
of the enactment of § 1331 to use it to enforce the
Constitution against states and localities than against the

federal government and its agents.

B. Limiting Bivens to Fourth Amendment Violations

The other prong of the narrow interpretation of
Bivens is that the decision should be confined to the
Fourth Amendment. This interpretation is based on the
emphasis in the opinion on the historical origin of the
Fourth Amendment. The Amendment was conceived because of
the Framers' concerns about British use of the writs of
assistance and the general warrant, accompanied by their
knowledge of Entick v. Carrington, 19 How. St. Tr. 1029, 95
Eng. Rep. 807 {1765). BSee Bivens, supra, 403 U.S. at 400

n.3 (Harlan, J., concurring). Entick v. Carrington

provided for the recovery of damages by citizens whose

- homes had been broken into unlawfully by the King's




officers. With this legal and historical tradition in
mind, the Court easily could determine that the Framers
"‘ contemplated, or might have contemplated, enforcement of
the Fourth Amendment by actions for damages. But cf.
Hill, Constitutional Remedies, 69 Colum. L. Rewvw. 1109,

2
1132 (1969). Webster Bivens probably had a much

better case than would a plaintiff urging a cause of
action based on the right to a pre-deprivation hearing
under the due process clause of the Fifth Amendment,
because of the novelty of the line of cases establishing
the right.

TltAJ, A ;L,qg;gq by,

[/)A very narrow interpretation of Bivens would

“t’;-&*xnft triit G . "

S do mit it to the Pourth Amendment,:sh slightly broader

Mhac L,;{ reading would apply it only to rights traditionally

_ iﬁ#ﬂﬁﬁﬁjf recognized at common law.” A slightly different emphasis

v - might allow recognition of a damage action only for the
kinds of violations of rights that ordinarily would give
rise to a cause of action for damages. It would be hard
to imagine, for example, a common law damages action to
vindicate the Fifth Amendment privilege against
self-incrimination, although the right itself was
well-established at common law.

These interpretations of Bivens, and the concerns
upon which they are based, probably are more tenable than
the "anomaly" interpretation. They do not erect an
absolute bar to recognition of causes of action based on

constitutional provisions other than the Fourth

.' Amendment. They simply caution that the courts must
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cnnsiEEE%EEg_;Eggqpriateggsg qf a g;magg_remedy in each
particular kind of case. ¢

One reason for not limiting Bivens to the Fourth™
Amendment is that § 1983 has been construed to provide a f 3;,1,_14
cause of action for the violation of many constitutional ?gﬁg}l,
rights, despite the more limited class of evils Congress
had in mind when it enacted the statute. To the extent
that there is any walidity to the "anomaly" theory, it
cautions against perpetuating the anomaly of the existence
of different causes of action depending on whether the
defendant is a municipality, its agent, or a federal officer. At
| least in cases where the Court can see reasons as
persuasive as those in Bivens for recngnizing a damage

action, the anomaly should be avoided. See Part V,

infra.

II. History and Theory of the Remedial Power
of the Federal Courts

The power of the federal courts to award damages
in causes of action based directly on the Constitution is
established by Bivens. 1If it is accepted, as urged in
Part I, that Bivens was not intended to be limited, and is
not limited by its rationale, to suits against federal
officers or suits alleging violations of the Fourth
Amendment, then there is no longer any need to counter the
argument tht the federal courts do not have the power to
award damages against municipalities for the deprivation
of constitutional rights. The argument of greatest

concern at present is that the Court should not sanction
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such a remedy when it has refused to construe Congress'
intent in § 1983 to allow such a remedy. This really is a
problem involving the relationship between Court and
Congress in matters of constitutional rights and
remedies. See Part III, infra. The problem is different
from the main problem of Bivens, which involved the
relationship between sé?; and federal law.

Yet to place the present inquiry in proper
perspective, it is appropriate to summarize the reasoning
of the Bivens decision and the analyses of pre-Bivens
commentators that seem to have been accepted by the Bivens
Court, either explicitly (by citation) or implicitly. The
main purpose of this section is to elaborate on the point
that thE_Cuurt in Bivens was not filling in a gap left by
Congress, in deference to Congress, but was exercising a
power wholly independent of congressional remedial power.
This power would be the same whether or not § 1983 existed.

The Bivens theory is a theory of remedies, not of
substantive constitutional law. The existence and scope
of the Fourth Amendment right to be secure in one's home
was not at issue in Bivens. The questions posed in Bivens
were whether a victim of unconstitutional conduct should
look to federal or state law for relief, and, once it was
determined that federal law governed, whether the federal
remedy could be an award of damages when such a remedy had
not been specifically authorized by Congress.

It is not entirely clear to me why the power of

the federal courts to award damages for constitutional
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violations should have been in doubt. The stumbling block
would have to have been either the federal courts®
inability to engage in creative lawmaking or doubts about
whether the Constitution contains personal rights amenable
to enforcement through damages, rather than just
limitations on government power enforceable only in
defense, for example, to a criminal charge, /7.

I view the latter as a plausible concern because |
by the time of Bivens, the abi]{tg of the federal courts
to infer damage remedies from federal statutes had been
established, J.I. Case v. Borak, 377 U.S5. 426. Of course!
in the case of implication from a statute Congress has
provided the basic framework of rights. It might have
been doubted whether the Constitution likewise is "law” in
the sense of defining personal rights or enforceable legal
interests. 1In Bivens , the Court accepted the thesis

advocated in Katz, The Jurisprudence of Remedies:

Constitutional Legality and the Law of Torts in Bell v.

Hood, 117 U. Pa, L. Rev. 1 (1968), that one of the
Framers' main reasons for writing the Constitution was to
codify pre-existing personal interests in liberty. A
corollary of this thesis is that violation of such
interests appropriately gives rise to a damage remedy.
The notion that at least some of the rights enumerated in
the Constitution are personal, enforceable rights was
expressed as early as Marbury v. Madison, 1 Cranch 137,

where the Constitution was viewed as law, enforceable in

ordinary courts of law.
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Katz traced the idea of a fundamental charter as
ordinary law back to the days of Magna Carta and its use
in the old English courts. Katz described this usage, and
argued that the common law nature of Magna Carta "directly
refutes the notion that laws that place limits on
governmental activity are somehow different from private
law." He suggested that "[t]he apparent difference arises
from the conceptual difficulty in constructing norms that
are to be binding upon the organs holding the residuum of
lawmaking power." 1Id. 10. This problem, of course, is
less significant in the American than in the British
system of government, because in the former the people
hold the residuum of lawmaking power through the
Constitution. "[I)n a constitutional case, the right
involved does not 'depend' upon the government, but rather
arises from the basic law which created and seeks to
control that government." Dellinger, Of Rights and

—

Remedies: The Constitution as a Sword, BS5 Harv. L. Rev.

1532, 1557 (1972). This was one of the basic tenets of
Marbury. Even with respect to the British common law,
however, Katz noted that similar reasoning applied when
Magna Carta was given effect as ordinary law in the “
British common law courts.

Katz pointed out, however, that the idea of the
Constitution as enforceable law does not necessarily lead
to its enforcement by means of a particular remedy, such

as damages. "The Bill of Rights gave legal recognition to

the interests in liberty contained therein. It is our
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task to make the remedial decisions." 1d. 35. This is

where the concern about creative lawmaking comes in. "The B 4
granting of money damages against the Government, in the |

Af* bt -_1 £
absence of legislative authorization, actively involves v

the judiciary in policy decisigps relating to the

1
e e —

OAD 1027

e

ffé allocation of limited resources and, in certain instances’, |1 ,,.7
L —— fle
will raise serious questions concerning the enforceability
of a court's mandate." Dellinger, supra at 1533 (footnote
omitted) . A
Yet there has been a "historiecal relationship
between constitutional interests in liberty and the
ordinary remedial legal system."® Katz, supra, at 12.
That relationship is ecritieal to pPreserving the rights
embodied in the Constitution.
"The purpose in treating interests in liberty as
part of the common law is to assure their
application in practice through protection by
judicial process, That purpose is frustrated when
courts of law recognize their existence as
political ethic yet deny adequate remedy in their
service.,"
Id. 12. This principle was recognized in Bell v, Hood, 327
U.5. 678, 684, where the Court stated: "[Wlhere federally
protected rights have been invaded, it has been the rule
from the beginning that courts will be alert to adjust
their remedies so as to grant the necessary relief."” Even
though a damage remedy for constitutional violations might
have been novel when Bivens was decided, it could not have
been argued that "the decision to grant compensatory relief

involves a resolution of policy considerations not

susceptible of judicial discernment." Id. at 402. The
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Court therefore did nat have to travel very far from the
e T e e M

cases of statutary 1mplication to the propﬂsltlnn that a
cause of action for damages could be inferred from a

L e

constitutional provision. After all, constitutional

JT;PELMQJQ provisions are more fundamental than statutory provisions.

Justice Harlan stated this point as whether or not we place

L
L}’. at least as much importance on the Fourth Amendment as on

-b‘f ¥E the SEC's proxy rules. See J.I. Case v. Borak, supra. 403
F L"q I g =
{P*’);i' «/ 0.5, at 410-11. The Court made clear that it was doing no
& c .
L‘Tltl: ", more than choosing from "traditionally available judieial
g it _{; remedies according to reasons related to the substantive
L A
Ta it .+ social policy embodied in an act of positive law." Id. at
. ' 403. The Bivens Court concluded that the Constitution is
\? B
P law, and law that can be applied in ordinary civil suits

for damages:

"That damages may be obtained for injuries
conseguent upon a violation of the Fourth
Amendment by federal officials should hardly seem
a surprising proposition. Historically, damages
have been regarded as the mrdlnary remedy for an
invasion of personal interests in liberty."

403 U.5. at 395,

As far as the intent of the Framers is relevant,
the remarks made above in the context of the Fourth
Amendment are also relevant to the rest of the Bill of
Rights. I have not looked for a common law equivalent of
Entick v. Carrington that could be said to have been part
of the inspiration behind any of the other Amendments.

Further research would be necessary in the context of
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particular constitutional guarantees asserted in particular
cases. It seems reasonable to think that similar notions
of common law concerns and safequards informed the Framers'
decisions to include each of the guarantees in the first

eight Amendments. See, e.g., Miranda v. Arizona, 384 U.S.

436, 458-60 and authorities cited therein (historical and
common law origins of the privilege against
self-incrimination).

If it cannot be said that the Framers specifically
contemplated that the provisions of the Bill of Rights
would give rise to damage actions, neither can it be said
that they ruled out the possibility. The fact that there
existed a common law cause of action for trespasses by the

King's officers, Entick v. Carrington, supra, did not deter

the Framers from incorporating a safeguard against
unreasonable searches and seizures into the Bill of Rights,
thereby elevating it from a common law right to a
constitutional right. 1Instead of resting on a definitively
established common law right, the Framers felt it necessary
to give the right more permanence by writing it into the

fundamental law. Brief for Petitioner, Bivens, supra, at

8-10. It would be anomalous, therefore, to treat other
constitutional rights, which by definition also were
considered fundamental and more important than common law
rights, as less worthy of protection if they were not
protected by the common law. And the language of Article
IIT sustains the power of the federal courts to create a

damage remedy, because the federal courts were empowered to
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provide remedi&s in any case within "the judicial pawer“,/“,ﬂ}f '
o
and the judicial power was to extend to all cases arising f’“”f.

under the Constitution,

"Given a common law background in which courts
created damage remedies as a matter of course, it
is not unreasonable to presume tht the judicial
power would encompass such an undertaking on the
part of the federal courts, unless there were some
contrary indication that the judicial
implementation of such a remedy was not to be

part of the article III judicial power."
Dellinger, supra, at 1541-42,

One of the fears about allowing the federal courts
to recognize constitutional causes of action for damages is
that judicial pronouncements on the Constitution since
Marbury have been considered immutable, or at least not
subject to rejection by Congress. The defendants made this
argument in Bivens. They arqued that inferring a remedy
from a statute is different from, and more permissible
than, inferring a remedy from the Constitution, because
Congress can overrule the Court's judgment on a statutory
matter whereas it cannot on a constitutional matter. Thus
even if the Court were wrong about the need for a
constitutional remedy, or the choice of a particular
remedy, its judgment could not be corrected by Congress.
(This seems to be another formulation of the fear of
creative lawmaking by the judiciary, rather than the

legislature.) This would be true even if Congress

determined that the facts upon which the Court based its
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decision were empirically unfounded. Compare Oregon v.

Mitchell, 400 U.S. 112; Katzenbach v. Morgan, 384 U.S.

e 641. Justice Harlan addressed this contention in Bivens | J.‘.
but refused to state any conclusions about the assumption 1 LA
that Congress could not overrule the Court on a remedial s
choice in a constitutional case. 403 U.S. at 407 n. T
see Dellinger, supra, at 1545-50.

This aspect of the relationship between Court and

| Congress in terms of constitutional remedies will be

discussed at greater length below. See Part IIT, infra.

In brief, however, it seems to me that the defendants’

argument in Bivens does not make sense. If the decision to

allow a damage remedy is so closely linked to the

’ '.5;- constitutional right that the matter is one for exclusive
‘;k:;. “Jjudicial competence, as is the determination of the

substance of constitutional rights, Marbury v.Madison, then

it is no less appropriate that such matters be determined
exclusively by the judiciary than that the judiciary decide
substantive issues of constitutional law. If, on the other

P e, hand, the remedy is only one of several that might be

devised to implement constitutional rights, then the Court
| will not be jealous of attempts by a coordinate branch to
find better means of implementation, E.g., Miranda v.

Arizona, 384 U.S. 436, 567. See Burt, Miranda and Title

II: A Morganatic Marriage, 1969 S. Ct. Rev. B8l. The role

of Congress in shaping constitutional remedies does not
impinge on the basic power of the Court to devise means of

- implementing constitutional rights,
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In sum, I believe there is no doubt that Bivens
was rightly decided. Starting from that premise, the only
impediment to recognizing a Fourteenth Amendment action
akin to the Bivens action is the pre-existence of a

sweeping but not fully comprehensive remedy enacted by
4
Congress. The gquestion addressed in the next section

is whether the existence of § 1983, and the Court's
perception that Congress intended to exclude municipalities
from its reach, should preclude judicial recognition of a

cause of action for damages against municipalities based on

- :
the eonstitution.
2
/
: IIT. The Relationship Between Court and Congress
in the Field of Constitutional Remedies

The question whether to infer a cause of action
for damages from the Fourteenth Amendment really is but a
pafp_qf tbg larger question of the respective roles of, and
relatiqnship between, the Court and Congress in
implementing constitutional rights. The area of inquiry
includes the debate over whether Congress can prohibit the
federal courts from ordering busing as a remedy in school
desegregation cases; the Court's invitation to Congress to
find a more effective means than the Miranda warnings of
protecting the Fifth Amendment right against

self-incrimination; the Katzenbach v. Morgan/Oregon v.

Mitchell theories of the respective roles of Court and

Congress in enforcing the equal protection clause of the
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Fourteenth Amendment; and the ffTDHS_EfrEFf“FE?hsle[
dialogue on whether and to what extent Congress can deprive
‘a the lower federal courts of their jurisdiction to grant
certain remedies, when that would result in a deprivation

of constitutional rights. Hart & Wechsler, The Federal

Courts and the Federal System 330 (24 ed. 1973). I do not

intend to discuss all these areas, It is important to

recognize, however, that these guestions and the area of

immediate concern are related.

At first I shall discuss the question whether
Congress' position on municipal liability should have any
bearing on the Court's decision whether to recognize a
Fourteenth Amendment action for damages against
municipalities. This discussion involves the views of the
Court and the commentators on Congress' role in
implementing and defining constitutional righs. With that
theoretical background in mind, I shall examine whether
there has been a square declaration by Congress that
municipalities are to be exempt from monetary liability for
constitutional violations committed by them or by their
agents. I shall examine what the Court held in the debates
on the so-called Sherman amendment to the Ku Klux Klan Act
of 1871; what the Court held in Monroe v. Pape; whether
Monroe was rightly decided; and whether and to what extent
the Court's holding in Monroe bears on the present
inquiry. My conclusion is that neither the congressional
e S debates on the Sherman amendment nor the Court's holding in

(- Monroe precludes judicial recognition of a Fourteenth




21.

Agggﬂﬂfﬂiﬁiffiﬂn. I shall discuss nevertheless what the .

i proper effect on the Court should be if there were a squarefighpﬁrﬁf_

e declaration by Congress that municipalities were to be at,
exempt from monetary liability for their own or their

agents' constitutional wviolations.

Many landmark constitutional cases contain
significant qualifications, which are interpreted by
students and commentators as escape hatches, should a new
constitutional doctrine prove unworkable or should the
lower courts extend the newly-announced principles beyond
their proper compass. Bivens is not exception. The Court

#f’f included in its opinion the fcllmwung caveat: "The present

;ESLJJV VL,.case involves no special facturs counselling hesitation in

"ﬁ ?f the absence of affirmative action by the Congress." 403
T e
| [P - ek ) L .
5 _?ff“ U.S. at 396. That explicit limitation on the scope of
' e ! L
-l ’qu?i:bkp Bivens seems almost perfectly tailored to the situation of
;J¢AV”F ) implication of a remedy from the Fourteenth Amendment in
[ ﬂ#.,a-h
i
A

cases not covered by § 1983, A superficial reading of the
qualification in Bivens would seem to answer definitively,
and in the negative, the question treated in this
memorandum,

Even if the above-quoted caveat from Bivens is not
considered an absolute bar to judicial creation of monetary

< liability for constitutional violations by municipalities,
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h i de in Bi ight at least restrict treol
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appropriatness of awarding a damage remedy. The Bivens /f*““fyﬁL—

Court rejected the City of Chicago's

formulation of the question as whether the

availability of money damages is necessary to

enforce the Fourth Amendment. For we have here no ry

explicit congressional declaration that persons |

injured by a federal officer's violation of the

Fourth Amendment may not recover money damages

from the agents, but must instead be remitted to

another remedy, equally effective in the view of

Congress. The question is merely whether !

petitioner, if he can demonstrate an injury

consequent upon the violation by federal agents of

his Fourth Amendment rights, is entitled to

redress his injury through a particular remedial

mechanism normally available in the federal

courts."
Id. at 397. Thus even if the Court perceived no
affirmative action by Congress thoroughly precluding the "
creation of a damage remedy, it still might find that “%ce
Congress had created other remedies egually effective at
implementing the constitutional right at stake, and“#au
therefore would not create its own remedy because, however
"appropriate”, it would not be "necessary". Lt

The caveats in Bivens are explicit, 591f-impﬂséd
limitations on the Court's latitude in recognizing
constitutional causes of action, These supplement other
arguable limits on the Court's remedial powers that may
inhere in the Court's institutional role and its
relationship with Congress,

In my view, the Court's first caveat is
inapplicable in the context of inferring from the

Fourteenth Amendment a damage action against




municipalities. I am not sure what kind of "factors

counselling hesitation" the Court had in mind. The one

that comes to mind in the present context is the exclusion
of municipalities from liability under § 1983, 1T am not
sure whether it would be Congress' expression of views

during the Sherman amendment debates, see Part ITI.B.1.,

infra, or the Court's holding in Monroe (based on those

debates), see Part ITI.B.2., infra, that would amount to a

factor counselling hesitation. Tt seems logical that it

would have to be Congress' action, because the Court can

overrule itself. The debates on the Sherman amendment were

not concerned with municipal liability in general, as will

be discussed below. The Court recognized this when it
emphasized that it was construing the word "person" in

"this particular Act". 365 U.S8. at 191. Municipalities

are subject to liability under other civi] rights statutes
eénacted at about the same time as the predecessor of §

1983, including §§ 1983 ;& 1982. Congress cannot be said to

have given municipalities a general exemption. Thus the
"special factors counselling hesitation™ would have to be

policy factors that would inform the Court's judgment about

the appropriateness of inferring a damage remedy. These

Factors will be discussed in Part Iv, fnfr;.

The second caveat in Bivens alludes to the proper

test to be applied in determining the standard of need for

a judicial remedy: must the Court conclude that a

pParticular remedy is necessary for effectuation of the

constitutional right,

or need it only be appropriate? The
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ﬂCourt in Bivens identified Congress' choice of a different

remedy as something that would deprive the Court of its

o latitude in choosing remedies to implement constitutional
rights. The Court implied that if Congress already had
taken steps to implement a particular right, the Court
could not substitute a different remedy unless it deemed it
necessary to effectuate the right. Even the meaning of

"necessary" is unclear: does it mean necessary in order to

prevent the right from becoming a "mere form of words", or

: only necessary in order to effectuate the right as fully as
possible? Whatever the answer to these questions, the
suggestion in Bivens corresponds to the current debates
over whether and when Congress ecan deprive the federal
courts of their jurisdiction to grant certain remedies.

In the case of the Court's dilemma over whether to
recognize a damage remedy against municipalities for
Fourteenth Amendment violations, it could be said that
Congress already has provided a suitable remedy in § 1983,
The remedy is not comprehensive, however, because a
Plaintiff cannot sue a municipality that commits a
constitutional violation. Because the existence of § 1983
stands as a possible barrier to the Court's exercise of its
remedial powers, it is necessary to address the subject
covered by the caveat of the Court in Bivens, the
non-commital observation of Justice Harlan, 403 U.5. at 407

n. 7, and the general debate about respective judicial and

legislative remedial roles.
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A. Theories on Constitutional Remedies

"It i= emphatically the province and duty of the
judicial department to say what the law is." Marbury v,
Madison. At least until recently, the Court has been the
ultimate and perhaps the exclusive arbiter of
constitutional questions. Congress plays a greater role in
certain areas, such as the commerce clause, than in
others. That is explainable by the explicit constitutional
grant to Congress of Plenary power over commerce. See

Monaghan, The Supreme Court 1974 Term - Foreword:

Constitutional Common Law, B9 Harv. L. Rev, 1 {1975).

It i= well-established, however, that in the area of

individual rights, the Court has the last say.

o It would be a short step from Marbury and its
Principle of judicial review to the conclusion that the
Court is also the ultimate, and perhaps exclusive, arbiter
of questions concerning implementation of cnnstitutianai”
rights. If there were an exact correlation between rights /-
and remedies, then even that step would not be necessary.
But such has not been the case. Possibly because remedies
are considered more fungible than rights, it has long bneﬁ
recognized that in most cases more than one remedy may be i

approprlate“, so that no single remedy is "necessary", If
the relative value of various remedies depends on empirieal
judgments, such as whether a particular remedy is an
effective deterrent (e.g., capital punishment or the
Miranda warnings), then choosing the "best" remedy becomes

4 matter Particularly within the legislative realm of
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competence. Katzenbach v. Morgan, 384 U.S. 641, 656.

Thus Congress has become involved to a greater degree in
remedial questions than it has in primary determinations of

constitutional rights. See Burt, Miranda and Title II: A

Morganatic Marriage, 1969 S. Ct. Rev. 81, 118-34; Gunther,

Constitutional Law: Cases and Materials 1035-39 (9th ed,

1975) and cases and authorities cited therein,

When Congress simply enacts legislation in
furtherance of rights already declared by the courts, there
obviously is no conflict between the legislature and the
judiciary and no questions of institutional roles are

raised. E.g., South Carolina v. Katzenbach, 383 vU.5. 301.

When Congress acts to remedy constitutional violations it
identifies without aid from the courts, troublesome
questions are raised. Katzenbach v. Morgan. Katzenbach
held that the Cour* will sustain remedial legislation to
enforce the equal protection clause of the Fourteenth
Amendment when it perceives a basis for Congress’
conclusion that such legislation was called for. The Court
need not independently find an equal protection violation.
But see 384 U.S. 641 (Harlan, J., dissenting). Whatever
the respective merits of the Brennan and Harlan positions,
Morgan was not a case in which the Court disagreed with the
gist of Congress' assessment of the egual protection
situation; nor was it a case in which Congress attempted to
restrict, rather than expand or further judicially
recognized constitutional rights. 1If, however, the Court

were to decide to recognize a Fourth Amendment action for
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damages against municipalities, there ;ﬁ;;thgg a'gbnflict
Q;:;;;; CﬁL;;h;;E_Cugéress.

&i' T The conflict might be actual; it might be
potential. The conflict would be actual if the existence
of a non-comprehensive remedy in § 1983 meant that the
Court had to hold its remedy "necessary"” to enforce the
constitutional right. The conflict would be potential even
if § 1983 and the Court's constitutionally-based remedy
were viewed as complementary, because there still would be
the possibility that Congress would attempt to overrule the
Court's remedial decision by legislating to prevent grant
of the remedy. E.g., Title II of the Omnibus Crime Control
and Safe Streets Act of 1968 (not requiring Miranda
warnings); proposals for anti-busing legislation. Even in
the case of a potential conflict, the Court might want to

< ot oty

be more careful initially in choosing to grant a particular

remedy if it wanted to stave off the possibility of a
confrontation with Congress. Thus although the Court

theoretically would be required only to choose an

appropriate remedy, if in the post-Katzenbach era the
Court could anticipate that the Congress might want to have
its own remedial way, the Court probably might want to be
over-cautious and to choose the most appropriate remedy.
Professor Monaghan's theory on the relationship
between constitutional rights and remedies gives
theoretical support to the notion of a "dialogue"™ between

the Court and Congress. Monaghan, The Supreme Court 1974

- Term - Foreword: Constitutional Common Law, 89 Harv. L. Rev. 1
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(1975) . Honaghan's_concern is not the same as that of this

memorandum. He focuses in particular on the exclusionary

rule and the relationship between the Court and the states,
not the Court and Congress. Monaghan reasons that
"[als a matter of traditional constitutional
theory, the significant issue [re the exlusionary
rule] is whether the Supreme Court has the
authority to mandate the exclusionary rule if the
rule is not a necessary corollary of a
constitutional right."
Id. 6 & n. 38. The issue would arise if a state
legislature created a damage remedy a la Bivens; Monaghan's
question is whether the state still would have to honor the
exclusionary rule. Monaghan concludes that the state would
not be so bound. His reason is that the choice of a means
of implementing a constitutional right involves a

"subconstitutional policy issue that turns largely on an

evaluation of debatable legislative facts * Id. B.

(A question arises in my mind whether a victim of
an unlawful search might not be entitled to both damages
and exclusion of unlawfully seized evidence from his
criminal trial. One of the facts that influenced the
Bivens Court was the unavailability to Bivens, who had not
been prosecuted, of the exclusionary rule. Absent a remedy
in damages, he was left with no remedy at all. This
suggests tht a victim may be entitled to only one remedy.
Such a conclusion seems inconsistent, however, with the

traditional theory that the purpose of any remedy is to make
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a victim whole. 1In certain imaginable situations, a victim
would not be made whole by either damages or exclusion of
evidence but not both. This observation is buttressed by
recognition that the respective purposes serued_gy a

private damage remedy and the exclusionary rule are

e

entirely different. "The purpose of the exclusionary rule
is not to redress the injury to the privacy of the search
victim . . . . Instead, the rule's prime purpose is to
deter future unlawful police conduct and thereby effectuate
the guarantee of the Fourth Amendment . . . ." United

States v. Calandra, 414 U.S. 338, 347.)

In any event, Monaghan concludes that there exists
a level of "subconstitutional®™ law, or "constitutional
common law", which is of constitutional dimension but not
constitutionally required. It involves remedies chosen to
implement constitutional rights, based on decisions that
are informed by the Constitution but are not
interpretations of the Constitution. The theory of
constitutional common law somewhat resembles earlier
commentators' discussions of the Court's exercise of its

supervisory power. E.g., Hill, The Bill of Rights and the

Supervisory Power, 69 Colum. L. Rev. 181 [1959}_3

In areas of constitutional common law, Monaghan
would allow Congress to alter the implementation of rights
as long as "the net result of the legislative change
constitute[d] an 'adequate' substitute for what the Court

required[.]" 1Id. 26. Dellinger, supra, expresses a
similar thought, at 1547:
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"In view of this initial congressional remedial
power, the answer to the government's contention
in Bivens that Congress is without authority to
dispTace or modify a remedy independently created

‘ﬂr’3 > by the Court to implement constitutional

provisions would depend upon the relationship of
the remedy created to its substantive
constitutional predicate.,®

But even if the Court were to conclude that a particular
remedy was "part and parcel” of the underlying

constitutional right, Mapp v. Ohio, 267 U.S. 643, 651,

Congress could substitute an alternative remedial scheme if
it would afford "comparable vindication" of the
constitutional right. 1d. 1548,

"On the other hand, if there were ever a case in

which it could be established that a particular

remedy was 'indispensable' in the sense that no
other remedial scheme could possible prevent the
substantive constitutional requirements from
becoming a '"mere form of words,' then, and only
then, would Congress be wholly without power to
revise or replace that remedy."
Id. 1548-49. A stricter test for whether the Court should
yield would be "whether the constitutional interest is
impaired substantially, not wheﬁer it is impaired virtually
to the vanishing point." Hill, supra note 1, at 1153,

The imprimatur placed on congressional "expansion"
of constitutional rights in Katzenbach seems to have
implanted the idea that Congress could also change fi.e.,
restrict) aspects of constitutional law with which it

disagrees. Justice Brennan's attempt to foreclose just

such a development by his footnote in Katzenbach may turn
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out not to have much force., Once it has been conceded that .

Congress should have a greater role in constitutional
decisions because of its special factfinding competence, it
is hard to limit Congress’' participation to expansion of

rights and remedies. Congress may also want to restrict

rgpgﬂies, and worse, to restrict rights., This is
especially coneceivable considering how hard it is in most
cases to draw a clear line between the right and the
remedy. See Monaghan, supra, at 30-31 (where he concedes
the difficulty of "distinguishing between Marbury -
shielded constitutional exegesis and congressionally
reversible constitutional law"); 33-34. There are many
areas in which Congress might choose to cut back on the
Court's substantive decisions, and such restriction could
be accomplished in most cases by cutting back or altering
the Court's choice of remedies,

The commentary on Congress' ability to substitute
its. judgment for the Court's in matters of constitutional
implementation generally favors congressional
participation. Monaghan lauds the idea of "involving
Congress in the continuing process of defining the content
and consequences of individual liberties." Id. Burt sees
a benefit in having Congress draw lines that the Court
cannot draw in a principled fashion. Burt, supra, at
119-21 (discussing "congressional revisory authority . . .

‘around the edges' of the Court’'s proclaimed doctrine in
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the reapportionment area). Monaghan sees political gains,

too, because

{? "where the Court's rule is perceived to have gone
too far, it can be rejected or modified by the
political process without the necessity of a
constitutional amendment. ©On the other hand, it
is the Court, and not Congress, which in the end
decides whether a given rule is common law or
something more."

Monaghan, supra. at 29-30.

Sjwjf+4jyb These commentators approve of allowing

‘*.L" thﬁngreasicnal participation to go beyond remedies, and
ff‘"'ﬁ F|I.
& [ indeed, I cannot see how Congress' role can be limited to
?4’}A“#f,- remedial action under these theories. That seems to me a

radical departure from Marbury. See Katzenbach, 384 U.S.
at 667-68 (Harlan, J., dissenting). I would suggest that
the Court be wary of deferring to Congress on

»w con;titutional remedial matters, because of the
difficulties of distinguishing between rights and remedies
and the danger too much deference poses to the notion of
judicial review,

Yet it may be useful for Congress to play a role
in the remedial area. Dellinger contends that, "[g]iven
the wider range of remedial techniques available to the
legislature, the Court should often defer to the ability of
Congress to effectuate a more precise compromise of
competing interests.” Dellinger, supra, at 1549. I would

say "could defer"™ rather than "should often defer". But

even under his own formulation, Dellinger warns that

"this should be the case only where (1) Congress
[ has provided an alternative remedy considered by

[
——__—_——_——
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Congress to be equally effective in enforcing the
Constitution, and (2) the Court concludes that in
light of the substitute remedy, the displaced
remedy is no longer "necessary' to effectuate the
constitutional guarantee.”

With this theoretical background in mind, the
Court's QquLng iﬁ Monroe and the congressional debates on
which it was based will be exam#ped. The objective of the
inguiry will be to ascertain (1) what Congress has said
about municipal liability; (2) whether Congress has
legislated affirmatively to exempt municipalities from
liability for constitutional wieclations; (3) and whether
Congress thinks it has provided in § 1983 a remedy "egually
effective™ as a Fourteenth Amendment action for enforcing
the Fourteenth Amendment. The results of this inguiry will

lead to the conclusion that Congress has not inserted

- ; ; : i ' . ;
: itself into the field of constitutional remedies in such a
way as to preclude judicial recognition of a Fourteenth
Amendment action.
B. The Significance of Monroe v. Pape
1. The Sherman amendment debates
Senator Sherman of Ohic offered an amendment to
A the Ku Klux Klan Act of 1871, the text of which is
v reproduced in the Monrce opinion, 365 U.S. at 188 n. 28,

The purpose of the Sherman amendment was to ensure private
respect for the civil rights of the newly freed slaves by

- attacking the purses of the wealthy members of the Southern
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communities. The amendment would have imposed liability on
localities whenever looting, rioting, ete., took place
within their boundaries. 71t sought to impose a form of

absolute liability, based on the convictions of its

sponsors that the wealthy members of these communities
could stop the private lawlessness if their own financial
resources were at stake.5 It is not accurate to speak

of the Sherman amendment in terms of vicarious liability;
it would have imposed a form of absolute or strict
liability. 1Indeed, "the Sherman Amendment would have
allowed plaintiffs to sue municipalities for damages

flowing from strictly private acts without joining the

actual tortfeasor as a defendant."” FKates g Eouba,

Liability of Public Entities under Section 1983 of the

Civil Rights Act, 45 s. Calif. L. Rev. 131, 134 (1972).

The objections to the Sherman amendment in the
House were on both constitutional and on policy grounds,
It is difficult, however, to separate the two. Because
opponents of the amendment considered its substantive
content so onerous, the amendment seemed particularly
beyond Congress' constitutional competence. It cannot be
said whether the opponents of the measure objected in
general to the imposition of any liability on
municipalities by Congress {or the federal government) ,
because their comments stated only that they viewed the
imposition of this form of liability as beyond

congressional (or federal) power,

-
[ —
T
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Some and pPerhaps all of the reasons given against

Congress' ability to impose the liability of the Sherman

amendment on municipalities were tied to the nature of ;

local government in 1871. 1In 1871, most law enforcement g': Ly
Pl 1:' g r- ;

was carried out by state, not local, officials. Local e o

N L
officials were not empowered to perform the functions that U! ¥

would have been necessary to stop the rioting and looting

ey Y

at which the Ku Klux Klan Act was directed. (The wording =&

i

A
"

of the Fourteenth Amendment and § 1983 is evidence of
Congress' concern with abridgement of constitutional rights
‘ by the state.) "Thus, under the Sherman Amendment the
federal government would in essence have imposed liability
upon municipalities for failure to perform law enforcement
duties which were not theirs."” FRates & RKouba, supra, at
135; see id. 154, EKates & Kouba conclude, at 136:
"Nothing in the rejection of the Sherman Amendment
is inconsistent with the idea that municipalities
should be liable for the torts of their own
employees. To the extent that 3 negative pregnant
can be drawn from any debate, it would seem that
Congress believed liability of those
municipalities which had law enforcement powers to
be both just ang constitutional."
See Cong. Globe, 424 Cong., lst Sess. 794, 795 (attached).
1 It hardly would be doubted today that it would be
unfair to subject a municipality to liability for failing
to protect constitutional rights if the state had not given
the municipality the power to protect these rights,

Representative Poland, the Manager of the bill in the

House, said in a Passage quoted in Monroe: "I did

understand from the action and vote of the House that the
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Some and perhaps all of the reasons given against
Congress' ability to impose the liability of the Sherman

amendment on municipalities were tied to the nature of
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local government in 1871. In 1871, most law enforcement

was carried out by state, not local, officials. Local

I
officials were not empowered to perform the funetions that ~

would have been necessary to stop the rioting and looting
at which the Ku Klux Klan Act was directed. (The wording
of the Fourteenth Amendment and § 1983 is evidence of
Congress' concern with abridgement of constitutional rights
by the state.) "Thus, under the Sherman Amendment the
federal government would in essence have imposed liability
upon municipalities for failure to perform law enforcement
duties which were not theirs." Kates & Kouba, supra, at
135; see id. 154. Kates g Kouba conclude, at 134:
"Nothing in the rejection of the Sherman Amendment
is inconsistent with the idea that municipalities
should be liable for the torts of their own
employees. To the extent that a negative Pregnant
can be drawn from any debate, it would seem that
Congress believed liability of those
municipalities which had 1aw enforcement powers to
be both just and constitutional.”
See Cong. Globe, 424 Cong., 1st Sess, 794, 795 fattached).
It hardly would be doubted today that it would be
unfair to subject a municipality to liability for failing
to protect constitutional rights if the state had not given
the municipality the power to protect these rights.
Representative Poland, the Manager of the bill in the

House, said in a Passage quoted in Monroe: "I did

understand from the action and vote of the House that the
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House had no constitutional power to impose any obligation
At & o

- ¥ L Fd gk |
upon county and town organizations, the mere /

g L
)

instrumentality for the administration of State law." JLenuve.s
= o

Cong. Globe, supra, at 804, guoted in 365 U.S8. at 190.
The Court seems to have taken this passage to mean thatfﬁ :
municipalities did have the power to administer state law; -
and that the House objected Per se to the imposition of
liability on them. But even assuming that Kates & Kouba
are wrong that the objection was that many states had not
empowered their counties and towns to eontrol the
lawlessness of the Klan, the meaning of the pPassage more
Plausibly is that the House objected to this particular
kind of liability, 1.e., liability for failing to prevent
private illegality.

This point can be made by analogy to Professor
Charles Black's theory of state action. Professor Black
would find state action, sufficient to invoke the

Fourteenth Amendment, whenever a State tolerated, 1.0,

r

failed to prohibit, private discrimination. Black,

Foreword: "State Action,” Equal Protectjon and

California's Proposition 14, 81 Harv. L. Rev. 69 [1967).
Professor Black's theory has not been accepted, at least by
the Court. 71t is €asy to understand why a nineteenth
century Congress would be equally hesitant about adopting
as theory, and enacting into law, the proposition that
municipalities could be held liable for failing to prevent
the illegal conduct of private parties. The only difference

between the two situations is that Private discrimination
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is not illegal under the Fourteenth Amendment (whatever its
legal status might be under the modern Civil Rights Acts),
whereas the activities of the Ku Klux Klan were to be
illegal. St;}l, the kind of liability contemplated by the

Sherman amendment would have been quite different Erom

imposing liability on municipalities for their own wrongful

acts or those of their agents. Congress did not come close
to expressing any opinion on the constitutionality of
imposing the latter liability,

After making the above-quoted remarks in
opposition to the Sherman amendment, Representative Poland
went on to say:

"At the same time we [the House conferees] said to

them [the Senate conferees] that there was a

disposition on the part of the House, in ocur

judgment, to reach everybody who was connected,
either directly or indirectly, pPositively or
negatively, with the commission of any of these
offenses and wrongs, and we would go as far as
they chose to go in inflicting any punishment or
imposing any liability upon any man who shall fai]
to do his duty in relatien to the suppression of
those wrong."
Cong. Globe, sSupra, at 804. The result of the House's
Position was the suggestion of the substitute provision for
the Sherman amendment, see note 5, Supra. That provision
required some knowledge or notice of illegal activities as
a prerequisite to the imposition of liability, Tt still
would have subjected third parties to liability for the
acts of others, but the requirements of knowledge and

failure to take action ensured that only those who were

blameworthy would be subject to liability,
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Although adoption of the substitute provision
could be read to mean that Congress did not doubt jts
powers to impose a form of vicarious liability on
individuals, in contrast to its views about its powers with
réspect to counties and towns, T would dispute this
reading. The liability imposed by the substitute provision
really is not vicarious liability at all; it is liability
for a form of tortious nonfeasance. The provision was far
more limited than the Sherman proposal because of its
requirement of blameworthiness in a more focused manner
than the owver-al1l blameworthiness pProposed by Senator
Sherman. I would conclude that the House's rejection
of the Sherman amendment was based on objections to its
specific content, not on neutral constitutional grounds or
even on policy grounds related to municipalities generally,

If the decision to reject the Sherman amendment
indeed was based on Congress! pPerceptions of its own
constitutional limitations, see Monroe, 365 U.5. at 188-90;
Moor v. County Ei_ﬁliyggg. 411 U.S. 693, 708-09 and n. 24,
that should give the Court less pause than would a
congressional determination on policy grounds to exempt
municipalities from liability, If Congress had rejected
municipal liability on policy grounds based aon empirical
evidence, that would be the kind of congressional
determination to which the Court ordinarily gives
deference. Byt determinations as to constitutional power

are not usually considered binding on the Court. Congress'

doubts about its power to enact the Sherman amendment ,
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interpreted in light of the objections to the specifie
content of the Sherman Proposal, should have even less
effect on the Court,

2. The holding in Monroe

The Court's holding in Monroe does not attribute
to the Sherman amendment debates a significance broader
than that urged here. Monroe held that Congress did not
intend to include municipalities in the category of
"persons" subject to liability under § 1983. The Court
reached this conclusion through an analysis of the debates
in the House on the proposed Sherman amendment. The
content of the debates and the Court's inferences from them
are familiar ground. 365 U.5. at 188-91; see Part ITI.B.1.
supra. The Court held, 365 U.5. at 191: "The response of
Congress to the proposal to make municipalities liable for
certain actions being brought within federal purview by the
Act of April 20, 1871, was so antagonistic that we cannot
believe that the word 'Person' was used in this particular
Act to include them."

The Court digd not hold that Congress affirmatively
sought to exempt municipalities from liability under what
we now know as § 1983. The Court could not have reached
such a conclusion;: there was no debate on the subject,
Rather, the Court inferred from the House's hostility to
the Sherman amendment an incongruity in concluding that
Congress intended to include municipalities in the meaning
of the word "persons" as it was used in "this particular"”

statute,
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The Court seems to have started from the premise

that it would he_gggffa;_ta consider municipalities
CJ “persuns". There would have to be some indication that

Congress affirmatively intended to include municipalities
for the Court to make that definitional leap. Perhaps
congressional silence would not have precluded the Court
from reading "persons" to include all municipalities. But
given the debates, and the absence of a clear burden of
proof on the issue whether "persons" did or did not mean
municipalities, it is understandable that the Court chose
to read the statute as it did,.

The holding in Monroe is not, however, deference
to a congressional determination of policy that

municipalities should be exempt from liability for

damages. This is apparent from the Court's holding in City

of Kenosha v. Bruno, 412 U.S. 507. If the Court were going
by Congress' poliey concerns, it is improbable that
injunctive relief against municipalities would hawve been
foreclosed by the 1871 debates. That was not the House's
concern at all. BSee id. 516 (Douglas, J., dissenting).
Rather the Court refused to give the word "persons" a
bifurcated meaning depending on the kind of relief sought.
City of Kenosha makes sense in light of the rationale of
Monroe as explained above; it would not make sense in light
of a rationale that Congress attempted to protect
municipalities From financially ruinous monetary liability.
Neither did Monroe hold that Congress lacks

constitutional power to impose civil liability on




municipalities. The Court explicitly disclaimed such a

conclusion. 365 U.S. at 191. The decision does not even

C3 hoi;_that Congress thought itself without constitutional
power to impose liability on municipalities for the kinds
of violations of § 1983 that are now alleged under that
statute. Congress was not thinking of actions against
municipalities for their own constitutional violations; the
power of Congress cannot be divorced from the contemplated
exercise of that power.

3. Was Monroe rightly decided?

If there had to be an affirmative indication that
municipalities were included in the word "persons", it was
clear that none was present. On the other hand, if the
initial premise was that Congress had to say something to
indicate that municipalities were not to be included, at
least there were the Sherman amendment debates. on
balance, the Court chose to be cautious. It is thoroughly
understandable that, in giving new life to a theretofore
buried statute, the Court would want to be careful not to
risk going beyond the bounds of congressional intent in
defining the class of "persons" subject to liability under
the newly constituted state,

kiﬂ o I think Monroe was wrongly decided. The debates
over the Sherman amendment were completely unrelated to the
M et Cclass of "persons"” who would be liable under the provisions
of the statute ultimately adopted., As explained above, the
objections to the amendment cannot fairly be read as

& - objections to imposing liability of municipalities

[ . —
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for their own wrongs. BAs far as T can tell from their

{;i briefs, the parties in Monroe did not discuss the debates
over the Sherman amendment. The Court was not presented
with the argument that the debates were not relevant to
municipal liability for unconstitutional conduct of its own
agents. Although it is true that Congress probably was not
thinking of municipalities in particular as "persons" when
it enacted the predecessor of § 1983, it is equally true
that Congress was not thinking of the violations now
subsumed under that statute,

Yet Congress chose broad language for the statute,
susceptible of the Court's interpretation in Monroe ., 1Its
use of the word "person" was not equally susceptible of
interpretation to include municipalities., 1In short, I
think the decision in Monroe to be wrong but understandably
so. Whether the decision has any bearing on the Court's
independent deliberations about whether to hold
municipalities liable in damages for their own
constitutional violations or those of their agents is a

different question.

C. pPplication of the Above Principles

It 1s plain that whatever the meaning of the
debates on the Sherman amendment, Congress has not spoken
on the question of the "necessity" or "appropriateness" of

- a damage remedy against municipalities for its own or its

[
I
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agents' violation of constitutional rights. Thus the Court
is not yet in Round II of the "dialogue™ described above,

in which it would have to deem its chosen remedy

"necessary"™ to the effectuation of a given constitutional
right in order to overrule Congress' foreclosure of such
remedy. Aside from the fact that the debates on the
Sherman amendment are wholly unrelated to municipal
liability under § 1983 as it exists today, Congress has
never voted affirmatively to exempt municipalities from
liability. To allow the inconclusive debates on the
Sherman Amendment to constitute legislation by Congress
would alter the nature of the requirements for valid

legislation. See Municipal Liability, supra, at 945. "To

view the rejection of the [Sherman] Amendment by the House
as determinative of this issue would be inconsistent . . &
with the postulate that Congress can make law only by the
affirmative steps set down in article I, section 7 of the

Constitution." See also Train v. City of New York, 420

U.S. 35, 45 ("legislative intention, without more, is not
legislation").

In addition, the policy of clear statement
requires that the courts not consider themselves closed to
asserted constitutional claims unless it is clear that
Congress has acted to close them. "[Wlhere constitutional
rights are at stake the courts are properly astute, in
construing statutes, to avoid the conclusion that Congress
intended to use the privilege of immunity, or of

withdrawing jurisdiction, in order to defeat them.™ Hart &
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Wechsler, supra, at 336; see Municipal Liability, supra, at

942-45 & cases & authorities cited therein. "[I]1t would

L seem inconsistent with the principle of clear statement to
permit a narrow construction of ambiguous statutory
language to restrict the remedies available to a court in
constitutional adjudication." 1Id. 944,

Besides, it would not be sufficient for Congress
Fsvtlsy =

{tn disapprove a remedy chosen by the Court. Once the Court

has chosen a remedy to effectuate a constitutional right,
even under the theories permitting congressional
participation in constitutional implementation, Congress
must come up with an alternative remedy. See also Bivens,
supra, 403 U.S. at 411, 415 (Burger, C.J., dissenting).
Section 1983 could be construed as a
non-comprehensive alternative remedy for constitutional
violations. As far as constitutional violations by
municipalities are concerned, however, no remedy is
available. Tt would be a distortion of the notion of
alternative remedies to say that Congress can provide them
by providing for alternative defendants, so that the remedy
in § 1983 against state officers is an alternative to
direct municipal liability. This surely would not cover

situations in which a municipality was the sole wrongdoer.

D. §gmmarg

Congress already has bequn to play a greater role

- than heretofore in defining, implementing, and even

B ————————————————
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restricting constitutional rights. This congressional
participation has been lauded by several commentators for
L) theoretical and political reasons. It could be argued,

under these theories, that Congress could prevent the Court

from inferring a damage remedy from the Fourteenth
Amendment by prowviding an alternative remedy. In my
opinion, CangrEssnpas”qu yet provided such an alternative
remedy. Section 1983 dneﬁ not reach municipalities, but
Congress has not affirmatively exempted municipalities from
liability. Congress simply has not spoken on the guestion.
Even if § 1983 were construed as a remedy
alternative to, though not as comprehensive as, a
Fourteenth Amendment action, I would argue that it should

not bar the Court from recognizing the Fourteenth Amendment

action. The rationale of Bivens is linked to the rationale

—
of Marbury. The "particular responsiblity [of the
judiciary) to assure the vindication of constitutional
interests", 403 U.S. at 407 (Harlan, J., concurring), must
not be overlooked,
"[I]t must also be recognized that the Bill of
Rights is particularly intended to vindicate the
interests of the individual in the face of the
popular will as expressed in legislative
majorities; at the very least, it [is] no more
appropriate to await express congressional
authorization of traditional judicial relief with
regard to these legal interests than with respect
to interests protected by federal statutes."”
Id. 1If Congress' enactment of a non-comprehensive remedy
(whose non-comprehensiveness leaves victims of
unconstitutional treatment by municipalities with redress
~




only against individual officers and not the municipality
itself) can be considered provision of an "alternative"

CJ remedy, then that is the same as waiting for the

legislative majority to act to vindicate individual 4

rights. See also Hill, supra note 1, at 1112; Brief for

Petitioner, Bivens, supra, at 13.

Furthermore, to the extent that a supposedly

alternative remedy is less comprehensive than the remedy

the Court would grant, constitutional rights usuwally will
suffer restrictinnfi The Court would have to determine in a
particular case whether acceptance of Congress' remedy in
place of the Court's would defeat the right entirely or

limit it substantially. In a particular case, the Court

might conclude that the limitation was not sufficiently

significant to risk a confrontation with Congress. 1In

theory, however, it can be argued that no limitation is

permissible. "[I]lndeed, if general remedial authority

exists, a legislative statement that the authority shall

not be employed for [the] purpose [of vindiecating

constitutional rights] would be wulnerable as

discriminating against constitutional rights." Hill, supra

note 1, at 1113. Even if Congress were able to restrict

the granting of certain remedies by the federal courts, it

is arquable that the state courts would be obliged to

provide a remedy considered appropriate by the Supreme

Court. This, of course, would be the same as the situation

that existed before 1875.
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On the assumption that Congress has not yet
provided a remedy alternative to a cause of action for
Cj damages against municipalities, I shai}_EF%TEpe the factors

for ’fﬂ,ﬂiﬁiﬁst judicial recognition of such a remedy. The
Court need not determine that such a remedy is "necessary"
for effectuation of Fourteenth Amendment rights any more

'ih414¢§‘f than it had to deem the Bivens remedy necessary to

f¢¢4r“r* effectuation of Fourth Amendment rights. On the assumption
/144,¢1)¢#5" that no alternative remedy has been provided yet, for
1Lﬂ . present purposes it is sufficient to inquire into the
Lannis appropriateness of the proposed remedy.
= .
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IV. Should the Court Infer from the
Fourteenth Amendment a Damage Remedy
Against Municipalities?
Although the Court has never sanctioned a damage remedy

based directly on the Fourteenth Amendment, the lower federal
courts have not considered it a great novelty. At least the
circuit courts are almost unanimous in their willingness to
allow the award of damages against municipalities, for their
unconstitutional conduct, despite the unavailability under
Monroe of § 1983. The case law will be discussed below. The
cases are not helpful in analysis, however, because they
rarely discuss the issue. Rather, they seem to assume both
the power of the federal courts to infer remedies from the
Constitution and the appropriateness of damages as a remedy
for violations of the Fourteenth Amendment., The willingness
of so many federal judges to assume the propriety of this kind
of relief is some evidence, albeit informal, of the
unexceptional nature of the relief,

Yet a nagging feeling remains that damages are different
from other forms of relief. Tt requires some analysis to
discern whether damages should be considered sufficiently
different to preclude their availability under the Fourteenth
Amendment. My conclusion is that the instincts of the federal
judges are supported by logic. Whether damages should be
available for every imaginable substantive violation of the
Fourteenth Amendment is a different question which requires

more specific treatment, see Part V.A., infra.
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A. Logic

The Fourteenth Amendment has provided the basis for many
kinds of relief other than damages. These include

injunctions, Brown v. Board of Educ., 347 U.S5. 483;

declaratory judgments, Lee v. Washington, 390 v.s. 333;

mandamus, Takahashi v. Fish & Game Comm'n, 334 ©U.S. 410:

habeas corpus, Yick Wo v. Hopkins, 118 U.S5. 356; and, most

common of all, nullification of state statutes and

convictions. Comment, Toward State and Municipal Liabilitv in

Damages for Denial of Racial Equal Protection, 57 cCalif. L.

Rev. 1142, 1170 (1969). The latter of course involves use of
the Amendment as a shield rather than as a sword; the
Fourteenth Amendment is not asserted as the basis of a cause
of action. It is clear, at least in the suits for
injunctions, that the cause of action is given not by equity
conceived of as an independent system, but by the
Constitution. Hill, supra note 1, at 1139. If these various
forms of relief are available, why not damages? 1In terms of
policy there are arquments for and against imposing monetary
liability on municipalities. These will be considered in the
next section. The purpose of this section is to determine
whether either logiec or legal reasoning justifies treating
damages differently from other forms of relief,

Traditionally damages were considered less onerous or
unusual a remedy than injunctive relief. Equitable relief was
available only if there existed no adequate remedy at law.

Today, however, injunctions in cases invelving "public law" or
g




the Constitution are fairly common. Because sovereign
immunity and the Eleventh Amendment protect the state and
federal governments from monetary liability, the requirement
of unavailability of an adequate remedy at law is satisfied
when the government itself is the defendant. Also, the
absolute commands of the Constitution warrant equitable
relief, in contrast to the presumption in "private" lawsuits
that obligations are not absolute, but merely constitute
promises to perform or to pay.

When the defendant is not the sovereign, however, either
injunctive relief or damages should be available. The fact
that equitable relief has been available does not mean that
damages should not be.g As far as municipalities are
concerned, the remedy at law (i.e., damages) is not
unavailable on sovereign immunity or Eleventh Amendment
grounds. And even if a remedy at law is considered available
but inadequate, that does not mean that the equitable remedy
is wholly adequate either. Both may be necessary in a given
instance to make a victim whole.

Beyond the fact that damages are the ordinary legal
remedy, "there is nothing in history to show that damages . .
- were not as readily applied to protect interests in liberty
as to protect other interests, whether or not defined in a
document." Katz, supra, at 43, Indeed, we must ask why we

have come to regard damages as an exceptional remedy. It may

e
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be because injunctions have become the mainstay of relief in
the administrative context, and courts in public law
litigations have come to perform many of the supervisory roles
associated with administrative agencies, including overseeing
school systems, prisons, state mental hospitals, and the like,.

In the administrative context, injunctive relief seems to
be considered less onerous than damages. Agencies, such as
the SEC, may enjoin unlawful conduct upon a less stringent
showing of culpability than is necessary for a private

aggrieved party to recover damages. E.Q., Ernst & Ernst v.

Hochfelder, 425 U.S. 185. This is just one example. This
result is of course based on the fact that Congress has given
the administrative agencies express enforcement powers, and
the injunction an effective enforcement tool. It makes sense
that a greater degree of wrongful conduct must be shown before
a judicially-inferred private right of action for damages may
Succeed,

But it does not explain why use of injunctions should be
preferred over damages when either would be based on the
Constitution. Whether the court chooses to grant injunctive
or monetary relief, the right on which the cause of action is
based derives from the Constitution, and the cause of action
is inferred from the Constitution by the judiciary. Which
remedy is chosen should depend on its appropriateness for
remedying the particular wrong, not on any a priori notions
about the availability or unavailability of either.

Indeed, recent decisions of the Court indicate its

dissatisfaction with some uses of injunctions by the lower
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federal courts. Rizzo v. Goode, 423 U.S. 362. There the

Court objected in part to the prospeect of a federal district
court's supervision of a municipal police department. If
victims of unconstitutional police conduct could recover
damages against the municipality, they might be able to
achieve their goal of deterrence of future wrongs (by
department-wide efforts to instruct police officers on their
constitutional responsibilities), without involving the
federal courts in the affairs of local government units. "An
award of damages does not involve the problems of enforcement
and day-to-day supervision of other branches of government
which have made the courts reluctant to issue sweeping
injunctions prohibiting unconstitutional action.” MNote,

Damage Remedies Against Municipalities for Constitutional

Violations, 89 Harv. L. Rev. 922, 927 (1976). An award of
damages also woula serve to compensate the victims. The
appropriateness of a monetary judgment against the
municipality would depend of course on the facts of the
particular case and the nature of the constitutional right
alleged to have been violated. See Part V, infra.

The Court's decision in City of Kenosha v. Bruno, 412

U.5. 507, gives additional support to the reasoning that there
1s no a priori difference between the awarding of damages or
an injunction as relief for constitutional violations. The

plaintiffs in City of Kenosha sought to avoid Monroe's bar to

municipal liability under § 1983 by arguing that Monroe
governed only damage actions, not suits in equity. Rejecting

the not unreasonable argument that the reasoning of Monroe had
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no application to equitable relief, based as it was on the
debates on the Sherman amendment, the Court refused to give a

"bifurcated" meaning to the word "person"™ in the statute,

depending on the nature f the relief sought. See also Monroe,
365 U.5. at 191 n., 50. But see 412 U.S. at 516 (Douglas, J.,
dissenting). BSection 1983 therefore does not permit suits for
injunctive relief against municipalities. Yet this Court and
the lower courts have enjoined municipalities and other
government units probably not covered by § 1983, such as

school boards, see Monell v. Dep't of Social Services, 532

F.2d 259 (24 Cir. 1976), cert. granted, No. 75-1914, from

unconstitutional conduct in many cases. Brown v, Board of

Education is an obvious example. (I am assuming, perhaps
incorrectly, that the school boards in Brown and Monell can be
treated similarly. I do not know whether they were
constituted differently under their respective states' laws.
But certainly injunctions have issued against cities, despite
the limitations of § 1983.) Of course in suits for injunctive
relief it is as useful to name as defendants individual
municipal officers as it is to name the municipality, so the
parallel to suits for damages is not quite accurate. It seems
clear, though, that the relief comes from the municipality.

In Brown the school board itself was the defendant. The point
is that the bar to municipal liability in § 1983 has not been
thought to affect suits for injunctive relief under the

Fourteenth Amendment. The same should be true in principle

when monetary damages are involved. Municipal Liability,

supra, at 942,




B. Policy Considerations

It has been established thus far that "neither the source
of the right (the Constitution) nor the (rather customary)
remedy (money damages) would seem to require that the
judiciary await explicit legislative authorization before
employing the remedy to vindicate the right." Dellinger,
supra, at 1543. But "[i]t may well be true that the
considerations governing a decision to create a damage remedy

will differ from those respecting the granting of injunctive

relief . . . .," Id. I turn now to those considerations.

The most obvious reason for allowing a damage action
against municipalities is that municipalities have the funds
with which to satisfy a judgment, while the individual officer
rarely would. Alchough this sounds like an unfair allocation
of liability, based on extent of resources, there are two
reasons why imposing liability on the municipality is
warranted. First, it is the municipality that gives the
individual officer the power that made possible the infliction
of harm. And if a constitutional cause of action has been
stated, by definition the officer's actions did not constitute
a private tort but were unconstitutional because of an abuse
of pwer possessed only by virtue of state law. Monroe w.
Pape. BSecond, holding a municipality liable for the actions

of its agents is a standard application of respondeat

superior. When an employer is held liable for the tort

committed by its employee in the course of the latter's
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performance of his duties, we do not question the propriety of
holding the employer liable.

One of the main reasons suggested in support of the need
for a damage remedy against municipalities is the existence of
the good faith immunity defense for individual officers who

commit constitutional violations. Municipal Liability, supra,

at 926-27, 956-57; Kates & Kouba, supra, at 138. Accepting
the need to protect the individual officer's latitude in
exercising discretion, these commentators argue that the
concerns that gave rise to the doctrine of immunity--"the
unfairness of imposing liability uopn an official who may have
been acting in good faith, and the undesirable inhibiting
effect which the threat of such liability might have upon
officials generally”--are not "of much force" as applied to a

municipal defendant. Municipal Liability, supra, at 926-27,

956. More specifically:

"First, it hardly seems unfair to hold liable a
government which has demonstrably abused ‘its powers to
the injury of an individual victim. . . . [I]t seems
fair that the costs of unconstitutional government action
should be spread among the taxpayers, who reap the
benefits of their government and who are ultimately
responsible for it. Second, the risk that imposing
liability unqualified by an immunity or good faith
defense upon municipalities would deter their officials
from conscientiously executing their public duties seems
much more attenuated than the risk attendant to [sic)
imposing such liability upon the officials themselves,"

Id. 956-57.
The point on the remedy's effect on officers' exercise of

discretion probably is well-taken, despite the possibility,

_;gdﬂéhized by the author of the Note, that administrative

sanctions might be taken against the responsible officer when
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the municipality is held liable for his unconstitutional
conduct. The impediment to effective exercise of discretion
probably still exists, but the Note is right that it is
somewhat attenuated.

The first point, however, assumes its conclusion: that
it would not be unfair to hold a municipality liable for
unconstitutional conduct of its officers even when the
officers are immune because they acted in good faith, It is
true that the existence of the good faith defense sometimes
leaves victims of unconstitutional conduct without a remedy.
But it is by no means clear that a municipality should be held
liable for the good faith but unconstitutional conduct of its
officers.

It can be argued that even when the officer's actions are
undertaken in good faith, the municipality should be liable if
there has been a constitutional violation. PFirst, as noted
above, one of the main reasons supporting the immunity
defense--fear of discouragin officers from assuming and
executing responsibility--is absent. Second, the municipality
may be responsible for not adequately apprising its agents of
their constitutional responsibilities. (This argument would
not apply if the constitutional rights at issue were so new
that even the individual officer's supervisors should not have
been aware of it.)

Third, the fact that there has been a constitutional
violation differentiates the situation from the typical

respondeat superior situation in which a court would not hold

an employer liable if its employee's actions were not

;___—‘_.
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negligent. If the employee were not liable, the employer
could not be held liable. Thje latter's liability ecould
derive only from the former's. (The only exception T can
think of would be in a case of infliction of harm by children
or animals, for which the parent might be liable despite the
fact that the child or animal could not be held to a
reasonableness standard. That is not vicarious liability,
however, but primary wrongfulness on the part of the parent,
i.e., failure to supervise.)

In the situation of a constitutional violation, on the
other hand, the officer may not be liable even though a
constitutional violation has occurred. The individual officer
is extricated from liability by an affirmative defense. The
city might be liable because of the officer's unconstitutional
conduct but despite the officer's immunity from monetary
liability.

I am not persuaded by the first two arquments. The third
issue would require further thought and research, but at
present, it strikes me as more logical that a municipality
generally would not be liable for good faith actions of its
officers. Yet in some circumstances it would be reasonable to
hold the municipality liable regardless of the good faith of
its employees. In cases of unconstitutional procedures or
laws, see Part V., infra, it is conceivable that a case would
arise in which the good faith of the officer would not
preclude liability of the municipality itself. In such a
case, as in the case of the parent's failure to supervise, the

municipality's liability would be primary, not derivative, so




the good faith of the agent would be irrelevant. Further,

there is much to be said in certain types of cases for holding

both the officer and the municipality liable to the victim

when the officer has acted in bad faith. These various
possibilities will be discussed in Part V., infra.

Although a damage remedy is aimed primarily at
compensating victims, rather than erecting a deterrent to
future unconstitutional conduct, the damage remedy against
municipalities is said to be a more effective deterrent than

awards against individual viclators. Municipal Liability,

supra, at 957. And because "municipal liability would not
release the employee from his primary liability . . . [but
rather] would only create an additional remedy against the
employer"”, there is no argument that a shifting of liability
away from the individual officer would reduce whatever
deterrent effect is present in § 1983. FKates & Kouba, supra.
at 142,

Finally, there is a perceived need for this remedy. The
United States Commission on Civil Rights has urged Congress to
impose monetary liability on municipalities. Although the
recommendation is addressed to Congress rather than the Court,
Justice Harlan noted in Bivens that in resolving the question
whether compensatory relief is necessary or appropriate to the
vindication of the interest asserted, "the range of policy
considerations [the Court] may take into account is at least
as broad as the range of those a legislature would consider
with respect to an express statutory authorization of a

traditional remedy.” 403 U.S. at 407 (Harlan, J.,
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concurring). The comment;tnrs seem to be unanimously in favor
of municipal liabilig;: _Kates & Kouba go to great lengths to
(*} suggest ways-;f"impusing liability on municipalities, none of
which ;2: feasible today because of intervening doctrinal
ﬂevelnpments.lu
ifr!' I have not found any arguments denying the need for a
L 5 damage remedy against municipalities., There are, however,

Jv?i". several factors counseling against the imposition of monetary

liability on municipalities. The main ones are the adverse
financial impact on already distressed cities and the prospect
of vexatious litigation.

The prospect of vexatious or frivolous lawsuits is not a
good reason for disallowing an otherwise appropriate remedy
i for constitutional violations. Bivens, 403 u.s., at 410
(Harlan, J., concurring); Kates & Kouba, Supra, at 143,

The financial plight of the ecities and their legitimate
concerns with finaneial integrity, though worthy of
consideration, cannot be used as a total defense to the right
of victims of unconstitutionality to be compensated in

damages, Cf, United States Trust Co. v. New Jersey, 45

U.5.L.W. 4418 (u.s. Apr. 27, 1977). Furthermore, the
financial impact on municipalities might not be significant,
Further research would be called for on this point. But it
stands to reason that municipalities would not be burdened
financially by damage awards in constitutional cases any more
than they would be harrassed by frivolous litigation. Indeed,
the two points are self—cantradictory, because frivolous

- litigation cannot result in awards to the plaintiffs. Bivens,
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403 U.S. 410 (Harlan, J., concurring). bt ! vy e
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Besides, municipalities already are subject to 11abiliE§

C§ for torts in states in which they are not covered by sovereign
3 }“l'/"/ immunity; and they are subject to liability under various
Vﬁﬁfﬂkjkfpwﬁ c1v11 rights statuter other than § 1983, including Title VIT,
i}ﬂryL’4 The trend is toward greater governmental responsibility for

hf\ikaj harm caused by government, see K. Davis, Administrative Law

Treatise § 25.17. Professor Davis urges strict liability for
harm caused by government functions, on the premise that since
all citizens benefit in theory from these functions, the loss
inflicted on certain individuals should be shared evenly by
all. This reasoning applies as well to constitutional
violations as to torts, Kates & Kouba, supra, at 144; Comment,

Toward State and Municipal Liability in Damages for Denial of

Racial Egual Protection, supra, at 1180, and perhaps applies

with more force to constitutional violations which, unlike
torts, are defined without regard to negligence. It makes
more sense, therefore, to impose strict liability on
municipalities for their violation.

In sum, damages are as appropriate in principle as
injunctions as a remedy for constitutional violations: and
municipalities no more deserve immunity from liability for
constitutional violations than do individual defendants.
Although I am not sure T would subscribe to the reasoning that
municipalities should be liable for their agents"
constitutional violations even when the agents are immune
because of good faith, I ean imagine that there would be

" circumstances in which municipal liability would be
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appropriate. Those circumstances, to be discussed more fully
below, would include situations in which the municipality was
jointly liable with the officer who acted in bad faith and
those in which the municipality could have done something to
prevent the violation despite the good faith of the individual
officer. Arguments against municipal liability based on the
prospect of vexatious litigation or the financial plight of
the cities have no more weight in this context than in any
other context. This is particularly true considering the
potential liability of municipalities for ordinary torts and

for violations of various federal statutes.

C. Decisions of the Lower CourtE

As mentioned above, the lower courts generally have been
willing to grant monetary relief against municipalities for
violations of the Fourteenth Amendment. In many of the cases
this willingness is supported by no more than a citation to
Bivens. Those cases do not aid analysis. They do indicate,
however, that the notion of a Fourteenth Amendment damage
action against municipalities does not go against the grain of
the presently constituted federal judiciary. The collective
federal sense of the lower courts is that such an action is ne
less proper than the Bivens action.

In some cases in which courts recognized a Fourteenth
Amendment damage action against municipalities, that point was
not necessary to the decision. Often the court would
recognize the cause of action but hold that the plaintiff (s)

had not proven a constitutional violation. The cases in which
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relief actually was granted under the Pourteenth Amendment are
few. I have not looked up all the cases listed in Shepard's
as having cited Bivens. A rundown of the positions of each of
the circuits follows.
The Second and Ninth Circuits have declined to decide the

issue. Brault v. Town of Milton, 527 F.24 736 (24 Cir. 1975)

(en banc); Aldinger v. Howard, 513 F.2d 1257, 1259 n. 1 (9th
Cir. 1975). The original panel in Brault, 527 F.2d4 730 (24
Cir. 1975) (Smith, Oakes; Timbers, dissenting) recognized a
cause of action under the Fourteenth Amendment based on

allegations that the city had taken plaintiffs' property by

means of an invalid zoning ordinance, i.e., without due

process of law. CA2 reiterated in Fine v. City of New York,

| 529 F.2d 70, 76 (24 Cir. 1975), that it had not reached the

question of the Fourteenth Amendment action and would not

reach it in Fine.

It appears that the existence of a Fourteenth Amendment
" action has been recognized by the Third, Fourth, Fifth, Sixth
and Seventh Circuits, Cases in which a Fourteenth Amendment
action was recognized and damages awarded are Hostrup v. Board
of Junior College Dist. 515, 523 F.2d 569, 576-77 (7th Cir.

, cert, denied, 425 U.S. 963
19?5]&Fa{rchild, Swygert, Tone) (procedural due process); and

Roane v. Callisburg Independent School District, 511 F.2d4 633,

635 n. 1 (5th Cir. 1975) (Gewin, Ainsworth, Gee) (procedural
due process).

In several cases the court of appeals has reversed the
district court's dismissal of a complaint, on the ground that

the defendant was not a "person" within the meaning of §§ 1983
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and 1343(3), and remanded for trial with juriediction based on

§ 1331. Amen v. City of Dearborn, 532 F,2d 554, 559 {(6th Cir,

1976) (Peck, McCree, Engel) (" . ., ., it is well-established
that municipalities, councils and commissions may be sued
directly for fourteenth amendment violations through the
general federal question jurisdictional statute , . , .",

citing City of Kenosha); Reeves v. City of Jackson, 532 F.2d

491, 495 (S5th Cir. 1976) (Brown, Gewin, Morgan) (claim based on
Eighth and Fourteenth Amendments states a claim without
enabling statute such as § 1983): Cox v, Stanton, 529 F.2d 47,
50-51 (4th Cir, 1975) (Winter, Widener, Merhige) (cause of
action for involuntary sterilization allegedly in violation of
Thirteenth and Fourteenth Amendments states cause of action,

citing Bivens and Dellinger article); Muskegon Theatres, Inc.

v. City of Muskegon, 507 F.2d 199, 200 (6th Cir.

1974) (Celebrezze, Peck, Miller) (alleged taking in violation of
Fifth and Pourteenth Amendments "presents a 'serious
constitutional question' . , . clearly within the distriet

court's 'federal question jurisdiction'"); Skehan v, Board of

Trustees, 501 F,2d 31, 44 (3rd Cir. 1974) (Biggs, Gibbons,
Garth) (§ 1331 jurisdiction available in suit against state
college, if not shielded by sovereign immunity, for alleged

pProcedural due Process violation), vacated on other grounds,

421 vu.s. 983 (1975) ; Foster v. City of Detroit, 405 F.2d4 138,

144 (6th Cir, IQEB}fQ'SUIIivan, Phillips, Cecil) (§ 1331
jurisdiction available for alleged deprivation of property

without due process and taking without just compensation) .,
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The cases involving the taking of property without due process

or just compensation, including Jacobs v. United States, 290

U.s. 13,

"may be rationalized on the ground that the fifth
amendment's prohibition of taking of property without
'just compensation' is sui generis among constitutional
rights in that it explicitly provides for a monetary
remedy. . . . But insofar as takings by state action give
rise to a right of action only through the fourteenth
amendment, the fact that § 1983 has not been seen as a
bar to awards of damages against municipalities for
takings seems significant.™ Municipal Liability, supra,
at 950 n. 51; see cases collected therein.

In some cases courts have approved a Fourteenth Amendment
action but denied relief on the merits. Hanna v. Drobnick, 514
F.2d4 393, 398 (6th Cir. 1975) (Edwards, Peck, Engel); Bosely v.

City of Euclid, 496 F.2d 193 (7th Cir. 1974) (Phillips,

Lively, McAllister).

The district courts have divided on the guestion whether
a damage action against municipalities may be inferred from
the Fourteenth Amendment, as well as on the gquestion whether
actions alleging federal officers' violations of other than
Fourth Amendment rights are covered by Bivens. 8See cases
collected in Municipal Liability, supra, at nn. 35-48 and
accompanying text.

Fourteenth Amendment causes of action against
municipalities for damages have alleged the deprivation of
various constitutional rights. Whether all constitutional
violations should be remedied by private damage actions is an
open guestion. The precise contours of the Fourteenth
Amendment damage action remain to be drawn. Although it is

impossible to forecast the specific content of the cause of




65.

action or possible limits on its scope, I shall try to
identify key elements--and problems--in the last section of

this memo.

V. OPEN QUESTIONS

The simplest and most straightforward approach to the
Fourteenth Amendment action would be to treat suits against
municipalities as though they were brought under § 1983. As
was noted by petitioner in Bivens, the course under § 1983
already has been charted. There are drawbacks to this
approach. The most obvious one is that because municipalities
have not been subject to suit under § 1983, and because in
certain respects it is possible that municipalities should be
treated differently than individual officers, decisions under
§ 1982 do not provide adeguate guidance. Whether
municipalities should be held liable despite their agents'
good faith is an example of the kind of issue that is not
addressed in the case law under § 1983.

A more theoretical problem is that the theory of judicial
inference of a damage remedy from the Fourteenth Amendment is
inconsistent with an automatic adoption of all the principles
pertaining to § 1983, An analogy can be drawn to the
sometimes differing pPrinciples of Title VII and equal

Protection cases. Compare Griggs v. Duke Power Co., 40] U.S.

424, with Washington v, Davis, 426 U.S. 229. The courts might
choose to follow much of the law interpreting § 1983, somewhat
akin to the process by which state law is sometimes

incorporated into federal law. This would be useful
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particularly with respect to procedural matters, such as
statutes of limitation. In theory, though, development of case

law under the Fourteenth Amendment should be independent of

—_——

th; laﬁ_under § 1983, to be consistent with the premise that
the Court is not simply filling in a gap left by Congress.

The previous point buttresses one final reason for not
parrotting § 1983. I have detected from some of the internal
memoranda, and from other sources, that you have been
concerned with finding and imposing principled limits on the
scope of § 1983. In view of that concern, it would not make
sense to expand § 1983 by in effeect adding municipalities to
the roster of potential defendants. T do not mean that the
scope of § 1983 should be limited by limiting potential
defendants; that would not be principled. I mean that the
courts have a clean slate on which to write the content of the
Fourteenth Amendment action. TIf you consider § 1983 too
broad, then the Fourteenth Amendment action should not imitate
i€,

I am not sure how the PFourteenth Amendment action should
be limited. It is arguable that it would be unreasonable for
it to differ from § 1983 in substantive content, in view of
the fact tht § 1983 is a legislative measure for enforcing the
same constitutional rights as would be enforced by the
judicial remedy inferred directly from the Constitution., There
would be a certain anomaly in having two distinct lines of
case law applicable, respectively, to individual officers and
to the municipalities for whom the officers work. Assuming,

therefore, that it may not be sound or even possible to place
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limits on the Fourteenth Amendment action that have not been
Placed on § 1983, 1 shall suggest some areas in which
questions remain open. For the most part, these are issues
thit relate only to municipalities. But to the extent that
these observations are not so limited, they may be relevant to

§ 1983 as well.

A. Limitations on the Cause Eﬁ_ﬂEEiPE

A possible limit on the Fourteenth Amendment action would
be to make liability depend on the seriousness of the
constitutional vielation. This is an Unacceptable option, T
Can see no reason for differentiating among degrees of
constitutional violations when that has not been done under §
1983,

A second possibility would be to limit the damage action
to the kind of wrongs typically compensated by damages,
Bivens found damages to be an appropriate remedy for an
offense that resembled common law trespass. It isg arguable, as

mentioned in part I1.B., Supra, that it might not be

appropriate tog compensate the victim of other sorts of
constitutional violations in damages. Procedural due process
and trial-type due Process rights will serve as illustrations,
Violations of the right to a fair trial do not seem

amenable tgp 3 damage action, The appropriate remedy for an
unfair trial is a new (and fair) trial. Yet Iif the trial was
conducted so unfairly, or if Particular constitutional
violations were 50 egregious, as to lead to a conclusion of

impermissible motive or abuse of the judicial process, then an
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analogy can be found in suits for malicious prosecution.
Then, an action for damages might lie.
et In the context of procedural due process, suits charging

unlawful termination procedures or motives often are brought
under § 1983 against municipalities and school boards. The
plaintiffs seek reinstatement and back pay. In a case
presently awaiting a cert disposition, CA2 reversed a district
judge's award of $60,000.00 in pack pay to a guidance
counselor who had been discharged after hearings at which she
was represented by counsel, because she was not given a copy
of the hearing examiner's report before the meeting at which
the school board took action on her termination. CA2 reversed
on the ground that the guidance counselor had not been denied
due process. Even assuming that constitutionally infirm
procedures had been followed, it contradicts traditional
contract law to award back pay without requiring mitigation of

(raises question of function of damages in § 1983 action)
damages. Cf. Carey v. Piphus, cert. granted, No. 76-1149/

It could be argued that no mitigation is required in a
constitutional case because the Constitution imposes
unconditional duties, unlike a contract under the "bad man"
theory of contracts. (A contract is no more than a promise
to pay if it is breached.) It could be argued that

constitutional violations should be remedied by full

compensation to the victim, regardless of failure to

mitigate. Such a result could not be based on the theory that
the financial harm to the public employee who is terminated
without due process is any greater than the harm to a private

employee whose employer commits breaches a contract. The

_-————-
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result would have to be justified on the ground that the
Constitution imposes absolute duties, and is not just a

private agreement embodying alternative promises to perform or

to pay. But it seems to me that the admittedly unigue nature
of the Constituion does not alter the responsibility of the
plaintiff to mitigate damages. It simply allows equitable
relief which probably would be unavailable to the victim of a
wrong committed by a private party. See Part IV.A., supra.
These two examples illustrate two notions about the
Fourteenth Amendment damage action: (1) It should be
available only when the alleged constitutional violation can
be compared profitably with wrongs typically compensated in
damages. (2) Traditional principles affecting the grant of
damages should apply, unless persuasive reasons are presented
on the inappropriateness of applying particular principles in

a constitutional case.

B. When Might Damages be Inappropriate Per Se?

A law review comment has urged that states and
municipalities be held liable in damages for their denial of
the equal protection of the laws to racial minorities.

Comment, Toward State and Municipal Liability in Damages for

Denial of Racial Equal Protection, 57 Calif. L. Rev, 1142

(1969). The theory is one of "reparations®. See also Kates &
Kouba, supra, at 139 (advocating liabiity of lawmaking bodies

for harm caused by the adoption of unconstitutional laws). I

would think it likely that these are kinds of municipal
liability the Court would not favor--to put it mildly. Yet if

the Court were to infer a damage action against municipalities

D ——
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from the Fourteenth Amendment, without somehow quaifying the
concept at the outset, the door would be open to this kind of
lawsuit. This is a real pProblem, because it is hard to come
up with principled reasons why this kind of suit should be
barred,

A gut reaction would be to say that this kind of lawsuit
would be unmanageable and the damages involved unmeasurable,

A class action, for example, by the black Population of a city
that iz held to have had an illegally segregated school
system, alleging denial of educational and career
opportunities and the financial benefits thereof, certainly
would be overwhelming. But so are most large antitrust
litigations,. Except in an instinctive fashion, it is hard te
Pinpoint why suits alleging widespread constitutional
violations with the attendant need Ffor widespread compensation
would be different.

The author of ﬁEﬂiEiEEl_EiEEi}iEEJ_EEEEEr at 958,
suggests dealing with this problem in the guise of a form of
immunity:

"There may . . . be justification for development of some

limited form of municipal immunity for cases invelving

generalized injuries to broad segments of the population,
especially where the burden of liaility would be so great

48 to disrupt the functioning of loecal government and

consequently to deprive the citizens who depend upon it

For services. "

I am not sure why this expected disruption and burden an the
citizens differs, except in degree, from what would accompany
every suit against the municipality, of course the difference

in degree is great, but so would be the difference in

magnitude of the constitutional harm. 1 see an inconsistency

_—
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in saying that the citizenry who have reaped the benefits of
government should pay for the harm done in certain kinds of
cases but not others. The reason for excluding the damage
action for widespread constitutional violations should be
based on more clearly articulable reasons.

A possible reason would be the institutional incompetence
of the judiciary to deal with such matters. "The theory for
declining to entertain such a suit might be that the
Constitution does not mandate judges to undertake vast A

redistributions of wealth to attack pervasive social ills, *

. o

even where such ills may be traceable.in some degree to
violations of constitutional rights." 1Id. Although this
problem may be characterized as a "special factor counselling
hesitation®, id.; Bivens, 403 u.s. 396, it must be explained
why the judiciary should hesitate to give relief in the form
of damages when it does not hesitate to grant injunctions. 1In
this respect, the unconditional command of the equal
protection clause--whose implementation requires the judiciary
to prohibit prospective violations but dees not require the
award of retroactive relief--adds to the factors already
mentioned to distinguish injunctive from monetary relief.
Although much more thought is due this problem, it strikes me

a4s an area in which damages might be inappropriate per se.

C. Immunity

The relationship between the immunity of a municipality
and the good faith immunity of its officers has been mentioned

above. A few more words on this problem are in order, I

-



72,
shall explore the suggestion above that there may be situtions
7 in which the two immunities will not coincide.
h‘J A municipality might be sued on several different

theories. For starters, I can think of four basic
11
situations:

(1) Plaintiff sues city for failing to prevent a

crime.

(2) Plaintiff sues police officer and city for police

brutality, in violation of due process and equal
protection clauses.

(3) Plaintiff sues school board for terminating

employment without (procedural) due process or for
. unconstitutional reason (e.g., retaliation for
Plaintiff's assertion of First Amendment rights).
(4) Plaintiff sues city for actions taken against
pPlaintiff pursuant to an unconstitutional law.
Situation (1) does not state a cause of action against
either the officers or the city. Liability for failure to
prevent the commission of a crime by private parties would be
exactly the kind of liability rejected - justifiably - by the
opponents of the Sherman amendment, Besides, there would be
no state action, unless all inaction were equated with action,
In situation (2), the individual officer would be liable
only if he acted in bad faith. Assume a set of facts not
unlike those in Bivens, but less egregious. The police,
without a warrant, enter the Plaintiff's home to make an
arrest. The state of the law is unclear at the time of the

= arrest, but some courts have held that warrantless entries to
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arrest are unconstitutional. The officers avail themselves of
the good faith immunity defense, in light of the unsettled
state of the law. Should the municipality be liable
notwithstanding the good faith of its officers? This is a
hard question. On the one hand, it seems unfair not to
compensate the victim. On the other hand, should the
municipality be held to a higher standard of knowledge of
constitutional rights than the individual officers? It can be
argued that it should. Along the lines of tort theory, it
would seem reasonable to say that a municipality that acts
"negligently"™ in choosing to employ constitutionally debatable
law enforcement tehniques does so at its peril. The
municipality, like the unreasonable person in torts, must pay
for harm caused by its actions.

What if the individual officer acted in bad faith and is
held liable? If bad faith means disregard for individuals'
established constitutional rights, but not action outside the
Scope of the officer's responsibilities, then perhaps the
municipality should be held liable on the basis of respondeat
superior. It is hard to imagine that an employer should be
held liable for the employee's car accidents but not his
constitutional torts, Even without proof of a "pattern" or
"plan” of torious conduct, we hold employers liable for their
employees' torts committed in the scope of their employment.

The concerns of Rizzo v. Goode would not be prompted by relief

in the form of damages.
The framework of situation (3) differs in one significant

respect from that of situation {2). Whereas the primary

I.I.l.lIIIIIIIl---l———————————————————____________"




the wrongdoer in (3) is the government unit iself, Although
government always must act through its agents, the members of
a8 unit such as a school board Are the unit. pye somewhat
differently, it ig more difficult to distinguish between
school board members acting in their individual capacities ang

acting in concert as the school board than it js ko

"Board" itself,

(4) Finally, municipalities might be sued for harm
caused by the enactment of laws, ordinances, gor Procedures
later found to be unconstitutional, The segregation casesg
would be one eéxample; legal rules Permitting Unconstitutional
Searches would be another. 71 haye noted above the suggestion
to accord municipalitjes immunity from suit for widespread
Social i11s 1ike segregation. 1 have also noted the possible
inapprapriateness of dealing with the problem of Such suits ip
the quise of immunity, The inapprapriateness of judicial
inference of damage awards in the context of widespread
unconstitutionality Seems like a better tack.

As for immunity from suit in a4 case like that of the

hypathetfcal unlawfu] search, it would be less reasonable to
grant the city immunity for the officer's actions pursuant to
an unconstitutional ordinance than to Protect the city with

o) the officer's good faith immunity in a case in which the

B e S
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officer acted on his own. When the individual officer acts in
conformity with an unconstitutional state or local law, his
conduct is actionable even under the concept of "under color

of state law" that existed before Monroe v. Pape and that

Justice Frankfurter would have considered actionable under §
1983. It would seem that the city as well as the officer
should be held liable for this kind of constitutional
violation.

D. Do Other Statutes Vitiate the Need for a

Fourteenth Amendment Action?
Unlike § 1983, § 1981 and 1982 do not speak of the

violation of constitutional rights by "persons".
Municipalities are not outside their coverage. It may be that
§§ 1981 and 1982 cover some of the causes of action that might
be asserted in a Fourteenth Amendment action. I have not
looked into this further because the relevance of these
provisions - or other possible statutory causes of action -
would depend on the facts of particular cases. It is not
unlikely, however, that plaintiffs asserting a cause of action
based on the Fourteenth Amendment would also utilize a
statutory provision other than § 1983, This is true in County

of Los Angeles v, Chavez-Salido, petn for cert. filed, Wo.

76-1616, where plaintiffs based their cause of action alleging
alienage discrimination in county employment on § 1981 and the
Fourteenth Amendment. I think the same is true in a police
brutality case now pending in the Third Circuit. The Court of
course would want to apply an appropriate statute before

resorting to the Constitution itself.




VI. CONCLUSION

The power of the federal courts to infer a damage remedy
from the Fourteenth Amendment is well-established. Congress
has not precluded the inference of such a remedy against
municipalities for their own or their agents' constitutional
violations. Even if Congress were to declare squarely that
the federal courts were not to award damages for
constitutional violations by municipalities, it is unclear
whether that would preclude the Court from inferring such a
remedy if it were considered "necessary" to effectuate a
constitutional right.

In general, policy considerations do not militate against
the recognition of a Pourteenth Amendment action. Whether
such considerations would impel the Court not to recognize
such a cause of action in a particular case cannot be
determined at this point.

Obviously, there are differences between injunctive and
monetary relief., Damages are usually considered the more
available remedy than equitable relief. Constitutional cases
may differ from other cases, however, in that the Constitution
imposes absolute obligations on the states and the United
States, so that the Constitution might more appropriately be
enforced by injunction than would private rights, There would
not seem to be any difference, however, in this respect,
between constitutional and statutory rights. 1In principle,
therefore, damages may be as appropriate a remedy for certain

wrongs as would be an injunction. A case like Bivens is a
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prime example in which damages would be more appropriate than
injunctive or other relief.

The content and scope of the Fourteenth Amendment action

cannot be determined in advance. For this reason, it seems
especially important that the Court only grant cert to
consider the inference of a Fourteenth Amendment action in a
case in which the cause of action and the facts are clearly
developed, and both parties are represented by able counsel,

If the presentation in this memo seemed unbalanced {that
is, weighted in favor of inferring a cause of action from the
Fourteenth Amendment), it is only because I found very little
in opposition in the literature or the case law. Because my
personal bias is in favor of inferring such a cause of action,
but my rational tendencies warned me that there might be
inordinate unforseeable problems with turning the Constitution
into another § 1983, and thereby potentially degrading it, I
tried to find arquments in opposition. Except for the

potential problems of frivolous lawsuits and financial

disaster for the cities (especially in huge suits seeking
"reparations" for past denial of egqual protection), I did not
find any impediments to recognition of a Fourteenth Amendment
action for damages. The most obvious prnb!eﬁ}—Honroe v. Pape
and the Sherman amendment debates--do not strike me as posing
a problem at all.

If there are aspects of this issue not covered adequately
in the memo, or points on which you would like elaboration, I
would be happy to pursue them further.

N.B,.

85
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FOOTNOTES

1. In turn Justice Harlan noted in his concurring
opinion in Bivens that the exercise of judicial power to
imply a remedy in J.I. Case v. Borak, 377 U.S5. 426, in the
absence of any express statutory authorization of a federal
cause of action, "simply cannot be justified in terms of

statutory construction, see Hill, Constitutional Remedies,

69 Col. L. Rev. 1109, 1120-21 (1969); nor did the Borak

Court purport to do so. See Borak, supra, at 432-434.7

2. Professor Hill contends that "[it may be
fairly assumed that the founding fathers did not
contemplate a new species of constitutional tert." Hill,
supra note 1, at 1132. Rather, they assumed that the
transgression of a government officer would be a trespass,
i.e., a common law violation to be sued on in state court.
Hill concludes, however, tha "it does not follow that the
state was necessarily te be master of the action in
trespass founded upon unconstitutional behavior." 1Id. The
gquestion would become one of federal law, reviewable by the
United States Supreme Court. See also Dellinger, Of Rights

and Remedies: 'The Constitution as a Sword, 85 Harv. L.

Rev. 1532, 1538-39 (1972). This is consistent with Justice
Harlan's view, 403 U.S. 400 n. 3, that "the authors of the

Bill of Rights assumed the adequacy of common-law remedies

to vindicate the federal protected interest."™ This is




N-2
because there was no general federal guestion jurisdiction
in the district courts before the Act of March 3, 1875, §
1, 18 Stat. 470.

3. If the Court were simply remedying the
anomaly, contrary to what has been said above, there would
be a good argument that the Bivens theory applies to every
right ccﬂvered by the Bill of Rights, including due process
and equal protection under the Fifth Amendment. But it may
be that by reading Bivens, as I have, as an independent
exercise of federal remedial power unrelated (in theory) to
§ 1983, the Court would remain free to evaluate each
asserted cause of action to determine whether it stated a
valid constitutional cause of action, and whether damages
were the appropriate remedy. For example, cases like Brown

v. Board of Eduuatiqg, 347 U.5. 483, establish the federal

courts' equitable powers under the equal protection clause

of the Fourteenth Amendment and under the Fifth Amendment

due process clause, Bolling v. Sharpe, 347 U.S. 497, but

they do not necessarily require the imposition of damages,
This is because damages may not be an appropriate remedy.
See Part V, infra. The question has not come up in suits
against the federal government or the states because of
sovereign immunity and the Eleventh Amendment, but it could
come up in suits against municipalities. I am not aware the
Court has answered this gquestion in the context of § 1983,

It would be more relevant in a Fourteenth Amendment action

against a municipality than in a suit
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against individvual officers in a Bivens action ar a § 1983
action, because individual officers would be unlikely to
have the kind of financial resources that could satisfy a
judgment in such a suit.

4. Although the comprehensiveness of a
congressional implementation statute might suggest that the
area is not one in which the Court should imply a remedy,
the Court implied a remedy in Borak "in an area where
federal regulation has been singularly comprehensive and
elaborate administrative enforcement machinery had been
provided,” giggggi_gggfg, 403 U.S. at 402 n. 4 {Harlan,
J., concurring).

5. The second version of the Sherman amendment,
which was proposed in response to the objections te the
strict liability of the original Amendment, had the same
object: "to aid in the repression of these outrages by
tumults and conspiracies”. Cong. Globe, 424 Cong., 1st
Sess, 820 (1871) [hereinafter cited as Cong. Globe]l. The
new provision, now 42 U.s5.C. § 1986, imposed liability only
on those who had, or should have had, knowledge of "these
outrages", meaning private conduct now proscribed by 42
U.5.C. § 1985. It sought to make every citizen with

knowledge of illegal activities a "peace officer™. 14.

-

Like the original Sherman amendment, the substitute
Proposal sought to make persons other than the actual

tortfeasors liable for the latters® wrongs. It differed,

however, in its requirement of knowledge or notice of




imminent illegality and of failure to prevent the
infliction of harm by other private parties,

6. Representative Butler of Massachusetts
considered the substitute provision objectionable, however,
because it would be a mockery and "not the slightest

pretext of remedy." He gave as an example the case of a

man who had been shot:

"What is the remedy in that case? His wife is to
do down there and sue. Whom is she to sue? She
is to find out first who did the deed; then who
knew it was to be done and did not tell of or aid
in preventing it. She is to find out next whether
they have property; she is to find out whether
they informed; and then she has a civil suit for
remedy, and that tried before a jury who must have
a sympathy with the people of that county as
against a stranger, though it may be a loyal
jury. Does anyone believe this remedy will be a
vital one; that this remedy will be an adequate
and useful one? Not at all. . . If you had
%ermitted the suit against the county you could
ind the county; but can you find these sheet
clad, masked Ku Klux in the night time, or those
who connive at them and are their abettors, going
to declare who they are to the man who is unjured?"

Cong. Globe, supra, at 807 (emphasis added). 1In contrast,
the broad, amorphous concept of liability embodied in the
Sherman amendment was as much a virtue to its supporters as
it was an objection to its opponents. It is interesting to
note that the underlined portion resembles the point of

view of the plaintiffs in Rizzo v. Goode, 423 U.5. 362.

7. Congress' preeminence in the commerce area has
as much to do with the wording of the commerce clause as

with the institutional roles of the respective branches of




government. Unlike the Fourteenth Amendment, which first

States certain rights and then gives Congress power to
enforce them, the commerce clause simply grants Congress
the Power to regulate CoOmmerce. Congress may choose not to
impose on the states a uniform fule respecting certain
aspects of commerce, choosing instead to allow a local
diversity. on such a matter, the court will not substitute
its judgment for Congress"' . Although the Court has filled
in gaps in the absence of legislation pursuant to the
commerce clause, the Court has withdrawn when Congress
explicitly ruled on the matter to Permit state regulation,
That it permits diversity does not mean that Congress is
not regulating commerce. On the other hand, if Congress
were to abdicate its Power to enforee the Fourteenth
Amendment, the rights guaranteed therein would not fade
away, Enforcement necessarily would fall to the Court, azs
it did from the time of enactment of the Amendment until
recently,

8. The main difference between the two would seem
to be that the supervisory power applies only to the
federal courts, whereas constitutional common law would
apply, at least E;iyg_fggig, to the state courts as well,
But Monaghan contends to the contrary, at 39-40. He seeks
to explain your opinion in Apodaca v, Oregon, 406 py.s. 404,
366, by saying that common law components of a
constitutional right "do not Neécessarily carry over" to the

States, Perhaps the difference between the sSupervisory
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power and constitutional common law is that the supervisory
power applies to procedural implementation of
constitutional rights whereas constitutional common law
also extends to defining the particular incidents of
constitutional rights. The line is hard to draw.

Monaghan regards the decision in Calandra as
illustrative of the principle of constitutional common law,
especially in the statement that the exclusionary rule "is
a judicially created remedy designed to safeguard Fourth
Amendment rights generally through its deterrent effect,
rather than a personal constitutional right of the party
aggrieved." 414 U.5. at 348,

9. The reasoning behind the holding of the

district court in Bell v. Hood, 71 F. Supp. 813, 819 (5.D.

Cal. 1947), oa remand from 327 U.5. 678 (1946), was that

the availability of eguitable relief to vindicate
constitutional interests is evidence that damages are
unavailable, because if there existed an adequate remedy at
law, an injunction could not issue. Thus federal law did
not provide for the relief (damages) sought by plaintiffs,.
The fallacy of this reasoning lies in the assumption that
the historical existence of equitable relief must have been
premised on a decision against legal relief; this
assumption ignores the fact that the gquestion of the
availability of legal relief has not been decided.
"Certainly the remedy at law is inadequate when there is

none, but that is the guestion for decision." Katz, supra,

at 6,




10. They suggest:

m(1) suits against any public entity for
injunctive relief; (2) damage actions against
non-municipal public entities; (3) damage actions
against publie entities in states which have
abolished municipal immunity; and finally, (4)
damage claims under state law against any public
entity when joined with a gection 1983 claim under
the doctrine of pendent ju:isdiction."

45 8. calif. L. Rev. at 147. Option (1) ig foreclosed by

city of Kenosha, sSupra: (2) probably is foreclosed by

Monell; and (3) is foreclosed by pistrict of Columbia V.

carter, 409 U.S. 41B. option (4) is still available but it
depends on stae law. The availability of a cause of action
in some states does not obviate the need for a federal
remedy, because the vindication of federal rights should
not be made to depend on the vagaries of state law. That

was one of the major points of Bivens.

11. It goes without saying that the plaintiff

must allege a constitutional violation, not an ordinary

tort. There must be »1 [m] isuse of power, possessed by
virtue of state law and made possible only because the
wrongdoer is clothed with the authority of the state law.'"
Monroe v. FPape, 365 U.S. at 184 (quoting United States V.

Cclassic, 313 U.S. 299, 326) .
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wide, and very long to discover nny case where
& municipnl corporation has been u.lti:TI.I[ﬂEl! o |
be iaxed by the Gﬁl‘rrrnm:nl_,

Mr. MAYNARD. I donot say laxed; but
to be dealt with, recognized, treated with. i

Mr. POLAND. Icunuorsiopio arguc with
my friend, as | buve only ffieen minutes. The
principle of this law is taken from the old hoe
and ery or hundred law. The liability there
was only & contingent liability. When prop-
eriy was tuken in a hundred all the coflicers

all the inhabilanis were immediately o [

make hue and cry, on foot and borse, for the
purpose of arresting ihe offender. 1T they did |
arrest the offender there was no liability on
the hundeed. o iLis with the riot law which
makes the communiey liable in casze they fail 1o
find the offender. lu the case of those English
early and later statutes there was no absolute
linbility fxed wpon ihe community, opon the
county or any muni{'l-pn_“::.l. It was made the
duty by law of the officers of the handred and
all 1he inbabitants of 1he :L::;'-ll.'.‘ﬂiuﬂ Lo prrest
the offender. I they arrested him that was
the end of their Hubility. :

Mearly all those giztutes have become obyo-

lete. They exist now only in a modified form,
and were never n.!u}_.l!ud in this counlry until

recently. 1t is true that in one or {wo of the
Inrge States, where they hove large cities with
large population living compact together, and
whers they might eamly put down riots, this
r-||ltIII'I‘.IQ‘ I e ﬂ'il!il‘.td. .‘\Tr# E’“EE -Ild-
wegachuseils bave done g0, ] am not aware
that it exists in any other New Eagland State
excepl Mnssnclosetts.  Abb-thoss sisioles,
instend of being like ihis, enaet thiz provision
nx w part of the police sysiem,  The first thing
s to plovide oficers, prescribe their duties, 4
and they may eall everyhody within theic joris-
dietion oui and belp pul dows e not. 10
I.Luj fail 1o Pt down l‘sl‘ﬂl.linl B po Ihuri;hl‘.
of the people, for their neglect they may ba
mude lisble to the extenl of damages done 1o |

praperiy.

| The gentleman from Ohio [Mr. Suetia-
BMHFHHT eaid this morning that the Sapreme
Court has decided in favor of this power on

| ran, or give nn aglion ngainst the town for the

| this us 1o ennct 1his

the part of Congress. It Las douse no such
thing. Where a Swate has authorized & cily or
county 10 make a cootract, and when, under
the law of the Swate, they have made a con-
tract binding themeselves, the Supreme Coort
of the United Staies has said that ||'u,-_l|l Wl I
liahle 1o be sued for the enforcement of thae |
contrnet. That iz all the Sopreme Court of |
the United Simies have ever decided in regard l
to the linbility of municipal corporations. |
When the State which created them has nu- :

]

thorized them 1o bied themselves by o con-
tract, and they have done so, the cosrt las |
very properly ssid that 1he courls were open |
rnr ihe enforeement 0' surh contracls; ns I'u:lr
1.-|:|r|.-r|."|||.t ihe convacts of other p:lrli.tu. ]
presame, oo, Ut where s Stale bad Goposed
a duty upon sveh manicipality, and provided |
they shauld be lable for any damages cassed
hr {milure 1o lorm such vrllrrLr'r:, it an selinn |1
would be nliowed to be mamtsined -;;-ijml.!
thewm in the courts of the Vonted Siates vider ||
resteictions ag lo jurizdiction.

OWI QUTLTACL, wr by o State low, dn the courts,

cie o very widely diferent thing from devale-
Ling-a-wew - duty or-lisbility tpon Them by vhe

mational Goyerwmnant, which has wo power
eifher o crimie '.*Fljl.-llﬂr, |L51u| and no power
or _ﬂ:llll-ll-bl PR L PPN T pe— r“-ul., Birun e
as il may appear, peotlemen sedm 1o bave con- ||
founded their liability 1o suits on iheir con- I'
tracts ad being the pame thing with whai is
now aitempled. :\.(lth:rlg but a fuilare Lo give |
reasonale thought o the sahject could bave
allowed muy mwan 1o fail ivto such gross error. §|
; mong them th

| debate nod apparently without consideration.

I m,J ority of the [l--l sublicans of the House voling

| his own o

scruples are -I'I.||!'1'Hﬂ‘d,
il

| nnmber of years with rio:
i ular impulses,

[
between lhese municipal organizations and
erdinary business earporations, and Lo enppose
thint the netionn! Government cun deal with
one precisely as with the other. A business

corporation, ns o bank. railrord eompuny. or jj w

manufmeturing gorporation, is o efect nothing
bot a partuership. 1t ks an association of per-
gons for o business venlure or enterprise.  Uhe |
corporeie character given to it is for mera
businéss conveniencs, Lo give it more permes
nent u;]nenn-' lo prevent diszolgiions on tha
denth of a member, 1o facilitate the wransfer
of interests in it, and ensble it to sue without
joluing all the pariners or share-ownpers as
wurties, and save its soits from abaiement by
%rnh or transfer of interest. Do fact und sub-
siance it is & mere private partnership, may
be taxed and otherwize dealt with by the Gen-
¢ral Government in the same way and 1o the
same exienlt As a firm. Counties and towns
are subdivisions of 1the State government, and |
exercise in & limited sphere and exient the |
o wers of the State dl']E;.L'.i'd 1o them § l!ll.'_'f Are
created by the Siate for 1he pairpeise ol carrying

subject ouly wo such doties and liabilities a=
Siate laws i.mpu“ upon them. An & sense lldi‘.‘F
are corporations, but with obly such powers
and sabject to sach burdens as the State may
deem adrisalle,

The pationil Government has the fullest
power of tazation, either by the imposition of
duties on jmports or upon the products anid
business of cur own country. It may punish
rru.udsq|F|crn its revenue, derived in elther form.
It may provide for forfeiiofh of smuggled goods
or of 1ilicit digilleries. Indeed, (e power of
the Government in this respect has hardly a
dibnable extent. Bat what would be thought
of a vational law which should impose a pen-
alty upon 1he town in which o soceessful sinug:
gler lived, or where an illicit distillery should be

loss of the Governmment in duties or axes, l‘l]i‘
guch operations? Bot it would equally be ia
the power of 1he naional Government 1o do
to pnendment. 1 say |
Bgning it seems bo me Lhat b 1_-.;|. ;_;r-.ul'u-.'lu-n who
;ulJ\=.|-rE it cannot have given it proper thought.

E

tepablicans who oppose 1his amendment
are charged bere with party wnfaiiblfuluess.
Mr. Epru'u'r, Lefore 1 close;, let me say n|
word as 1o that. Our own commities whe |
reporied this bill refused to sitach any such
].!u'ﬁl-\.i||:| 1o it |1||d,l |!I:I3Il'l.:||:' Commitlee in
ihe Senate reliezed to add it
io the Sennte on the bill was clused it was |
moved by the Senator whose nama it bears, i
and adopled by a small majonty, Ill\-'il'll-ﬂ-ll‘

It seems to bave becn n s-‘-n-r.:-hl.' elfort of the
maver, gaile aut of I"""I"”E with his ordinary
overcaalious cogservatism.  When it came
from the Senate o the House it was defcated |
by an overwhelming majority, & considerable |

agamst it Jt would geem that the Senate,
buving once adopted i, deem l'lit':ll:i‘l.'l'!t'ai
bound o stand Ly and maiowin i Bat 1|
submit, Mr. Speaker, wheiher, under these cis- |

1

camstances, & Hepublican may not act uwpon
Ecientious convictions of constilu- |

Anertbe deliate ||

L

| guestion, was one of them. Dut aflter the pro-

|l sinee the passage of the law, and they were
| required to give an appreciation of the law and
out the laws and policy of the State, and are |

| assuming any great Droporlions as any city or

| been eng nged in edministering the Eriminal law

| with the danger thus oecasioned i sll great
| gitien to life and property.

tiunal y without being called to account |
rpuarky insubordination.
lere the hammer fell, |
Mr. SCOFIELL. 1 wil now J':I'll\l for five
minutes to the gentleman from Peousylvania, |
[Mr. Kevrer.] |
Mr. hE .
gay, in cor borastion of 1
gentleman from Massach
ihat we hove in our laws
ﬂr]]:hix the ]-mw_-'iﬁn el
reference o which

, [ Hr. Bo TLER, ]

ibile 1o 1"hila-
ed in this law in |
BD Inauy o -|:=-"_'|r.|l;|-:-us1

Puiladelpliin was seriously afflicted for along
growi L ol pop- |
The ueighbok i which

sur colored prople dwelt were m

Il ofit, having secured, | believe, the vorcl of the
o || entire body of the Republican members. I
| should bave been exceedingly glad il we could

Il carred in by the Senste brings back 1o ue 1his
I bill with an nmendment, the prine 'I'!"'"r"'l-"']
1 .

| jects of riolous demonstrations, and the dwell

mobbed and burned through the whole of wide
regiong. When, under the impulse of Nutive
Americanism, a popalar prejodice wes raised
against Catholicism, the mneighborhoods in
ich the Catholics mainly dwelt became ol-

ngs of that people were burned. A riot that
wad almost pational in it vl:.h:u:curl in which
Peansgylvania Hall was burned because it had
been opened to the discussion of the slavery

vizions embodied in ihis law had been pat
upon our statute-book and executed in A few
ingiances, every tax-payer knew that his re-
sources were being exhavsted when o riot was
demolishing property. Since then every party
in power in our municipality has known that
the lulijmﬂu of the next year would take

notice of their want of fdelity il they permitted
the riotous destruction of property. We have
found thas it operated like acharm, Oaly 1wo

instanees that [ ean now recall heve occurred

& knowledge of its existence 1o the people.

apprehend that under its infoence, more than
any other infuence, Philadelphia, oneeso sorely
troubled by riotons demonstrations, I8 now fd
free from them and from the possibility of their

town in the world.

Huving, then, seen the elect of this law; huv-
5"5 I.eri.led my life more than once il!lﬂll'ltrﬂ"
oring Lo protect those who were the victims of
the rioters or to guppress the riots; baving

afierthe riots, ] had been profo u.rll!|}' im }-Tl""-l--:l

1 had become
almost convineed that no law conld protect
the properly of citlzens ﬁa.-;ir.':: pl:-p:'.':." preja
dice in times of great excilement. Bui e
efect ol this very provision. s changed. nay
view, and | bave learned thay by making the
whole body el citisens s fovr ilae waciiing
you will have n safeguard w ich no palice
WErAREe el Can nuakiey vk IRors eifeciive Ll
any oblior that L can oouceives | did nov ke the
eriginal provision o ihe Lidl wlhich wliowed the
gasessment o fall upon the g But
this does commend lsell 1o my ju , amd
that not merely theoretically, bul pse
have obeerved 1he efect of soch u provizion.
We cannot gel a bill of this kind which will ba
sntigfactory 1o all of ve, [ had boped that the
bill would contain o clanse ropeal the test-
oath for juries. [ believe the time has come
when it ghould be repealed. And the bill is
;.|j1‘mi.;.-|..h'lr_ to me for the reason that that
provision Las Leen stricken oot.  But wo man
gperating either with a great parly or a greak
i--g';'ial.h & u._-sn.mbl.\;l' ean have all the provis-
jons of a bill to meet his own judgment.  Pat,
though | deplore that change 1n the hill, 1
rejoice in thot to which | have been directing
my remarks, and 1 will support the bill ull the
O ]||.n;|_r|.i|é- bheengse it is there,

Mr. SCOFIELD. How much time have [
lefe?

The SPEAKER. Thirteen minales.

Mr, SCOFIELD. [ yield ten minutes to the
grutlernan from Michigan, [Mr. Brur. ]

Mr. BLAIR, of Michizan, [regretas much
as any gentleman can do that I differ with any
of my |H.-|il'|l:||.l friends 00 n messare of so great
nnporlance a8 this bill. The Housze alter very
full consideration wnited in the passage of a
bill which was satisfaciory, at least to this side

have goue through unitedly in this conrse with-
out division wpon 1be guestions iurolved,
But, sir, this report which bas been con-

wrmbielinin
fudly Puvem

I

¢ by the House by nn ot
- A

¥ wr
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that, in view of the opinion of the
Eﬂu‘;ﬂm h.u;l , the Senate would have

been di w recede from Lhe position it
Lnd waken in that respeet,

The Frgpﬂhlinn nown a8 the Sonerman
amendment—and to that [ eball confine my.
self in the remarks which [ may address to
the House—is enatirely new. It i3 aliogether
without n precedent in this country. |Congress
has never asseried or alltempied to nssert, so
far ms | koow, any soch authority, That

smendment_claims tha power in the General
Governmen the States of this Union
and lay such obligations as it woay plesse upou

tbe municipalities, which are the creations of
the States ulon ow, gir, that isan exceed.
i"'él wide and sweeping power. [ am unable
to find & proper foundation forit. Though I
Bm nok J?;:;nnd here and now to discuss it
| wery minutely, ] wish Lo say ibat thus fur | am
auable to see where the authority can rest. [
listened with the uimost respect, and wiith all
the attention in my power, Lo the argument of
the geutleman from OQhio,” [Mr. SMeELLABAR-
GER, | the chairman of the commites of con-
ference, to ses i I could ascertain just where
he placed it, and I think I shall do him no
wrong when I say that he wholly failed 1o
show_the House where the power resides. He
did wndertake o find some parallel in other
action of the jodiciary of the United Sistes
toward .these municipalities, growing out of
coutracts ; bat, sir, when & municipaliny, ander
the authority given by n State, makes a con-
tract it thereby lays itselfl linble 10 every rem-
l.'d_1. apiin that contract, and it iz liable io ba
sued by its own coosent, and with the consent
of the State that cremted it, in any coart
| baving jurisdiction of the subject matter of
I that coutract,
This we all understand very well; ‘br-bere

“ted q
'h -
.fon and lay upon & eu.!

i y mok bo carry inwe efeey an obli-

recopnized it as the law for & loog time before
that) that there iz no power in the Government
of the United States, under its authority bo tax,
fo tax the sa of a Siate officer. Why?
Simply becanse the power to tax involves the
power to destroy, and it was not the intent to

|| give the Government of the United Sttes power

to destroy the government of the States 1n any
respeet. It was held also in the case of Prigg
ps. Pennsylvania (I espesk from recollection
only) that it is not within the power of the
Cu:ngr:.l.l ¢|‘ the T.Tl'ﬁlled Biates to ||._f duties
apon a State officer; that we cannot command
u State officer to do any duiy whatever, as such;
and I ask geotlemen to show me the diference
belween that and commanding a monicipality,
which is equoally the erenture of the Buate, w
perform a doty. The Siate has made these
municipalities for certaio objects. It has not
made them for the purpose of meeting this
ﬂNiglﬁun which the Government of the Uni-

tates under this bill would seek to inter-
bat | most say that
think it wouold be invo

in this respeet."’
I[HF'que the hammer fell.]
 Mr. SCOFIELD. 1 took the floor at the
request of gentlemen who wished to speak for
the mere purpose of dividing the time between
those genilemen, about equally, who wished 10
speak for the bill, and those who wished 1o
speak against ik
mysell, and I yield the residue of my time to

the gentleman from l:I]inﬂi:. [?l!r.'HL'hf‘HJ.H.El.] !
Mr. Sllq’::l.lt‘n & numbear |
of gentlemen on this side of the House were |
| opposed 1o the amendments adopted by the

Mr. BURCHARD.

gativn which resis upon the wuaicijplditg, bat : Jenate to the original bill. And the reportol

i ;# whnt oblignuion, sod lbal 1s e pro-
viagn | mm unabile to assent to, | Tl i-\ar.'lTirl !
of the hundred does oot in the least meet the
cage. The power that laid the obl 1 upon
the hundred Grst put the duty upon the bun
dred thst it shoald perform io that regard, and
failing to meet the oblipation which bad Leen
lubd wpon ity i was very proper that it should
fu['r'?r_ﬂ!tlliuue for its meglect. This is all there
is of it

L have learned, sir—perhaps 1 Lave some
old-fashioned rejudices—1hat in the Govern-
went of the United States there is = division
of powers; that there wre cenain rights and |

duties that belong o the States, 1hat there are |

certain powers that inhere in the Stale govern

mEnts. Thf__'f ereate Lhese municipalites, they
say what their powers shall be nud what ther
obligmtions shall be. ) the Government of,
the T]niti:l-'l Sintes can gep in end add 1o those
obligations, may it not witerly destroy he
municipalisg T Wi can sy abat-it-shail-be
Tiable sor damaged cccurning feom s piot, |

lay uwpon a municipality.
hat 1he powers of the General and of Siace

govermmenis for the protecion of life, lik- |

Ll und property are concurrent and thoat
we can go everywhere throughout the Uni
ted States und do by the General Government
everyibing ihat can be dose by any Einte
gureinment, then | grant that this power

wight exist; but antil [ am shown that, [ am ||

unable 1o see it. As | have paid, 1 have alwaye
fupposed that there were conain powers wnd
cefiain rights that belonged 1o the States thay
:_|"' General !:Jgn-mru»:m bas no right Lo inter
fere with,  This right of lueal sell guvernment,
08 | supposed, it was mot the intention of Lhe
Constitution of 1he Uuited Sintes in nny casa
o tuke away from the Swtes, and [ cannot see
how it is possible that thig power shouald exist

; the Sul refme Court

| that bave Luln-l:. i
I pork

H
Il
|

wad sl Jl

ihe commitles of conference has not removed
the ohjection that many gentlemen entertained
1o the seventh section added w the bill by the
Serate.  luwas nok oppositfon o the deta’s
merely, bat to the priscipte wpes whick 1he
|I"grth|.ti'nl'|. of thiz =retion i h-.qud, and the
wanner 10 which the powers claimed for the
Ll;::;ﬂiGWilﬂmrﬂ-lﬂutEllltnlph—dwhtstr*
€ 5

_'-|!lal- have been ;-rl.':r'.llvlf, Lt shall n:-:-r|-|_f

conling ||'.I.'=vr~'.:

ol

in :'.tlﬂl.-'. place, I wish torems

And

1aat I!'II,' l]l'l_.!.l i
-ul'“""l:' \Jr I':II".'I nr. .Ia':'

e county, snd the others,

|! go 1o this extent only, il 1 uoderstand righuly

teeir SCOpa ihat where & Stawe .lr|:|‘||_u=.r5 ™ dl.lj
upon counly ofeers or Sale |:|1u:|i|:i|m.l oor

porations, 1he exercise of which is neceasary!
| Lo give cflect 1o jtlil;:llrl;‘.ﬁ or decrees of ithet

Umited Siates eouris, the Yatter can enf

the performance of that daty.

hy wzed to levy a ia

ed Brs
.|||-|||||I thoee Z:a
wumgipal corporation
[at there is no duty s¢d by the Con-
stitation of ithe United Suues, or wsoally by
State laws, upon & coanty Lo protect the peo-
L ¥ againsl the commission of the
erated, such as the burn-

alfenses he
;:|5 of buildin
or Anjury to person.

veried, where the equal prasLctinen 'r-q-ulrrd (™

| b uifrded Ly o State is vnposed agaes sociy
| by Siae Liws, purbaps the LDoied Stes cuaris
[ eoaihil eialoute s perlormanes Tot conuties |

st leust 1o most of the States

pent of the

Are GFEARNETeC
for the mansg

li brody welang Juc L Hh-l-l.i
It taxes, bot ibey do wer bave any conteol

ved that if we have |
the right 1o lay this cbligation wpon them, to |
require them to meet these d:l.nl.:-.;r:, it mamst |
' drww after it the power to go in there and say,
(1" You shall bave & police, you shall have certain |
rules by which you may folGll your obligation |i

. |

I bave no wpeech to make | | _, passed, without amendment, [Hoase bills

I shall oot recapitolate the argoments ||
;i inlernal Eaxes, mnd foroth [ pur pdses; ipj roved

T ¢ o P Trist; we
sl have been referred 1oy |

foren 1]
In other wornds, §|
. | where by the laws of o State the Loard of ff

ek gemlemen 1o tell mre—where s power | supervisors of o county, or the common coun- ||
witl mop.and what obligations-it-might-nol il of & ety
If gentlemen say || ] fi

|| The committ

& or |L|:|:|.'1.-I'|||-ri.|'-_i-\.|r.l|I b I-m]u-rlr'-l -
FPolice powers nre not |
conferred upon counties ns corporations; they 't
are conferred upon cities that have gualified | 544
legislative power,  Andsofiraseitiesnreoon- |

r'

funncisl u.'_T‘n.ir’l J

{ af the counties. “PhHe county-commnissionors,
| eognty court, board of sapervisors, or obler
by, bave pawer 1o lev

the police allsirs of the county and the wdmin
istration-of justioe.—T Lese powers, | grant,
are conferred in port Ly State laws opon some
elective officers, such as the sherill of & county,
or justices of ke peace and constables in 1he
subdivigions of the conoties and 1owns, e
Bat still in fow, if uoy, States is there & stat- |
ate E;}Ilfeu.:lg this power wpon the counties. |
| Heneait seems to me.ihat these pruvisions..
witempl-to-imposs-shlirarions opon ncounty-
fur the protecion of lile and perepn which sre
ol imposed Ly (he laws of the Siate, aud that
it is beyond the power of the Genernl Gov
ernment 10 requite their perfurmsmee, '
Further thauw that, this bill itself contains ng'|
provisions by which the coonty, eity, or parish |
can protect these rights of eitizens, fur the!
violation of which it is made responsible. It
provides no mesus by which & county or other
subdivision ofthe Siate can enforce those rights,
Henee L 1hink the main objections to this pae- -
lil.lﬂ Ur ’hi.' Eu; Aré oot Tl'llll.'lilfd ll.\' l]lu con:.
ference committes’s report
[Here the hammer fell.]
MEBZAGE FEOGM TIE 2ENATE.

| A message lroun the Senate, by Mr. Syursox,
| one of it annoonced that the Senate

had agreed io ibo amendment of ihe House io

the bill (5. No. 178) for the relief of Nicholus

P. Trist, negotiator of the treaty of Guadslupe
| Hidalgo.
F The message n'lma.n:muu!.-udlhut the Benate

of the following viles;

An act (H. R. No. 425) to asthorize the
Secrewnry of War to give Wisewell barracks 1o
the Bealab chorch: nud

An act |_H. R. Na. 426 ) for g'n:pu-.'r'n.ing the

| next Legislavive Assembly ol the Terchiory of

New Mexico, and for other porposes,
LED BILLE SIGNED.

y from the Committee on En-
d that the con b
vl iruly enrolle
when 1he Speaker &

poed

the following titles ;
| the game :

Anact (3, No. 20) amending annct to reduce

July 14, 1870 ; and
No, 178) for the reliel of N
tiator of the trealy of Guads

An mct (3,

Hidulga.
DEFICIENCY AFPROPRIATION BILL,

Mr. DAWES, T ask conzent to make & re
port from the commiltee of conference upon
ithe deficiency appropriation bill, 1 propose
1o make m brief -'-t'-.f.m.:niuu of it, mad 1 0
| gives rise o any debate 1 will consent to with-
draw i

Mo oljection was nuade,

The report was read, as follows:

vores of Llse Lw
bbii X

iumal e
M aiwld for od
aud iree e

nentlothe

5, amd 47, and .

we yecede from

filie amend e

st of L lie Heti
Tl

ee Lo the same.

their disagrecment
af the Houseio
il agrer 10 ChE

subsiitoie:
8, mind do pmenis

srec to the same,




	LFP132CRCLF20003rev
	LFP132CRCLF20004
	LFP132CRCLF20005
	LFP132CRCLF20006
	LFP132CRCLF20007
	LFP132CRCLF20008
	LFP132CRCLF20009
	LFP132CRCLF20010
	LFP132CRCLF20011
	LFP132CRCLF20012
	LFP132CRCLF20013
	LFP132CRCLF20014
	LFP132CRCLF20015
	LFP132CRCLF20016
	LFP132CRCLF20017
	LFP132CRCLF20018
	LFP132CRCLF20019
	LFP132CRCLF20020
	LFP132CRCLF20021
	LFP132CRCLF20022
	LFP132CRCLF20023
	LFP132CRCLF20024
	LFP132CRCLF20025
	LFP132CRCLF20026
	LFP132CRCLF20027
	LFP132CRCLF20028
	LFP132CRCLF20029
	LFP132CRCLF20030
	LFP132CRCLF20031
	LFP132CRCLF20032
	LFP132CRCLF20033
	LFP132CRCLF20034
	LFP132CRCLF20035
	LFP132CRCLF20036
	LFP132CRCLF20037
	LFP132CRCLF20038
	LFP132CRCLF20039
	LFP132CRCLF20040
	LFP132CRCLF20041
	LFP132CRCLF20042
	LFP132CRCLF20043
	LFP132CRCLF20044
	LFP132CRCLF20045
	LFP132CRCLF20046
	LFP132CRCLF20047
	LFP132CRCLF20048
	LFP132CRCLF20049
	LFP132CRCLF20050
	LFP132CRCLF20051
	LFP132CRCLF20052
	LFP132CRCLF20053
	LFP132CRCLF20054
	LFP132CRCLF20055
	LFP132CRCLF20056
	LFP132CRCLF20057
	LFP132CRCLF20058
	LFP132CRCLF20059
	LFP132CRCLF20060
	LFP132CRCLF20061
	LFP132CRCLF20062
	LFP132CRCLF20063
	LFP132CRCLF20064
	LFP132CRCLF20065
	LFP132CRCLF20066
	LFP132CRCLF20067
	LFP132CRCLF20068
	LFP132CRCLF20069
	LFP132CRCLF20070
	LFP132CRCLF20071
	LFP132CRCLF20072
	LFP132CRCLF20073
	LFP132CRCLF20074
	LFP132CRCLF20075
	LFP132CRCLF20076
	LFP132CRCLF20077
	LFP132CRCLF20078
	LFP132CRCLF20079
	LFP132CRCLF20080
	LFP132CRCLF20081
	LFP132CRCLF20082
	LFP132CRCLF20083
	LFP132CRCLF20084
	LFP132CRCLF20085
	LFP132CRCLF20086
	LFP132CRCLF20087
	LFP132CRCLF20088
	LFP132CRCLF20089

