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Justice Brenxawx, with whom Justice MarsHALL and
Justice STEVENS join dissenting.

The Court today considers and decides a challenge to the
Distriet Court’s jury instruetions, even though petitioners
failed to objeet to the instructions in a timely manner, as re-
quired by Rule 51 of the Federal Rules of Civil Procedure.
Because this departure from Rule 51 is unprecedented and
unwarranted, T respectfully dissent.

Respondents filed suit against petitioners in federal District
Court under 42 U, 8, C. § 1983, alleging violations of their
First Amendment rights. In their complaint and amended
complaint, respondents prayed for punitive damages, as well
as other relief. JA 11, 12, 13, 24, 25, 26. Respondents sub-
mitted a pretrial memorandum on the issue of punitive dam-
ages and, during trial, submitted an additional Memorandum
on the Availability of Punitive Damages Against a Municipal
Corporation, in response to the Court’s request to both parties.
Brief in Opposition to Pet. for Cert., at 8. At the close of
the evidence. the Court instructed the jury explicitly and in
detail that it could impose punitive damages against peti-
tioners if they had acted maliciously, wantonly, or oppres-
sively. JA 57-58. After giving the instruction, the Court
summoned the attorneys to the side bar, inviting objections or
suggestions concerning the intruetions. R. A. 591-A to
501-B. For reasons not revealed in the record, ecounsel for
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petitioners expressly declined to make any such objection or
suggestion’ R. A. 591-B. The jury returned a verdiet in
favor of respondents, and awarded substantial punitive dam-
ages against each of the petitioners, including the City of
Newport.

Petitioners moved for judgment notwithstanding the ver-
dict, and for a new trial arguing, inter alia, that punitive
damages may not be imposed against a municipality under
§ 1983. The Court denied the motion. stating:

“None of these legal arguments were ever raised at
trial. 1In fact, the defendants failed to request that any
of their current legal interpretations be inserted intg the
jury instructions and never objected to any aspect of
that charge before or after the jury retired. . . . There-
fore, defendants’ untimely objections are not the proper
basis for thie post-trial motion.” App. to Pet. for Cert.,
at B-2 to B-3 (citing Fed. Rule Civ. Proe. 51).

Petitioners' failure to object to the punitive damages instrue-
tion thus precluded them from raising the issue on post-trial
motions.  Not content to “rest its decision on this procedural
ground alone,” id., at B-3 (emphasis added), however, the
Court also held, in the alternative, that its punitive damages
instruction was correct on the merits. Id., at B-7 to B-10.
On appeal to the Court of Appeals for the First Cireuit, the
Court stated that petitioners’ allegation of error in the puni-
tive damages instruction
“is flawed by the failure to object to the charge at trial.
See Fed. R. Civ. P. 51. We may overlook a failure
of this nature, but only where the error is plain and ‘has
seriougly affected the fairness, integrity or publie repvta-
tion of a judicial proceeding.”” App. to Pet. for Cert.,

Uin contrast, eounsel for respondents made two objections to the in
structions, which the Court indicated it would consider before the jury
retired, K. A. 591-A to 501-B.
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at A-14, quoting Morris v. Travisono, 528 F, 2d 856, 859
(CAl 1976) (footnote and eitation omitted),

The Court of Appeals then briefly canvassed the relevant
precedents, stated that the law coneerning punitive damages
against municipalitier under § 1983 is in a “state of Aux,” id.,
at A-15, and concluded: “[W]e would be hard-pressed to say
that the trial judge's punitive damages instruetion was plain
error. Nor is this a case containing such ‘peculiar eireum-
stances [to warrant noticing error] to prevent a clear mis-
carriage of justice.'” [Ibid., quoting Nimrod v, Sylvester, 360
F. 2d 870 873 (CA1l 1966) (citation omitted: brackets in
original).

Respondents argue before this Court that the decision of
the Court of Appeals should be affirmed, because petitioners
failed to object to the punitive damages instruetion.® They
rely on Federal Rule of Civil Procedure 51. which stat-s in
relevant part: “No party may assign as error the giving or the

2 Respondents also argue, on the merits, that the punitive damages in-
gtruction was correct. Beeause 1 conclude that the Court of Appeals
should be affirmed on a procedural ground, I need not consider this addi-
tional argument, except to observe that the Ceurt’s treatment of it may
well reflect the absenee of full consideration of the punitive damages ques-
tion by the court below,

The Court thus pelies on 19th century caselaw for the proposition that
municiraliti<= mav not be held liable for punitive damages. without dis-
tinguishirg between the common situation in which municipal lability is
predicated on & theory of respondeat superior, and the more upusual situ-
ation in which the violation i= committed in accordance with official gov-
ernmental poliey. Bee ante, at 11-15. Only in the latter situation have
we held that a municipality may b= sued under § 1983, Mon<ll v Dept.
of Social Services, 436 U, 8. 685, 600-601 (1978). It is the latter context
that the Court’s cited precedent is least relevant, and that itz ceneern for
‘hlameless or unknowing taxpavers,” ante, at 19, is least compelling. In-
deed, when the elected representatives of the peonle adopt a municipal
poliey that violates the Copstitution. it seems perfertly reasonable to -
pose punitive damages on those nltimately responsable for the policy—the

citizens,
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failure to give an instruetion unless he objects thereto before
the jury retires to consider its verdiet."”

Rule 51 eould not be expressed more clearly. Cases too
numerous to list have held that failure to object to proposed
jury instruetions in a timely manner in accordance with Rule
51 precludes appellate review.® Rule 51 serves an important
function in ensuring orderly judieial administration and fair-
nesg to the parties. The trial judge is thereby informed in
precise terms of any objections to proposed instructions, and
thus is given “an opportunity upon second thought, and be-
fore it is too late, to correet any inadvertent or erroneous
failure to charge.” Marshall v. Nugent, 222 F. 2d 604, 615
{(CA1 1955). Moreover, the Rule prevents litigants from
making the tactical decision not to object to instructions at
trial in order to preserve a ground for appeal. In light of
the significant purposes and “uncompromising language,”
ante, at 7, of Rule 51, eourts should not depart lightly from
its strictures,

Nevertheless, like other proeedural rules, Rule 51 is sus-
ceptible to flexibile interpretation when strictly necessary to
avoid a clear miscarriage of justice, Cf. Wood v. Georgia,
— U. 8 — — n.5(1981): Carlson v. Green, 446 U. 5. 14,
17 n. 2 (1980): Hormel v. Helvering, 312 U, 8. 552, 557
(1941)*  Accordingly, the Courts of Appeals have developed

98ep, ¢ g., chses cited in J. Moore & J. D. Lueas, 5A Moore’s Federal
Practice, ¥ 51.04, at 51-9 to 51-18, n. 3 (1980);: C. Wright & A. Miller,
Federal Practice and Procedure, § 2553, at 639, nn. §.=-52 (1871).

# This Court has considered issues not raised in the courts below only
in “exceptional eases or particular cireumstances . . . where injustice
might otherwise result.” Hormel v. Helvering, 312 U, 8. 552, 557 (1941).
Thus, in Wood v. Georgia, — 1. 8. — (1981}, the issue of attorney
conflici-of-interest could searcely have been raised by the attorney whose
conflict was under challenge. Id., at —, n. 5. In Carlson v. Green, i
1. 8 14 (1980), both parties consented to waiver of the procedural de-
fault. and the issue was closely related to the other main question in the
ense.  Thus, fairness to the parties and sound judicial administration were
promoted by the Court’s decision to reach the issue. id, at 17, n. 2,
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a “plain error” doetrine to deal with eertain unchallenged
jury instruetions so contrary to law as to be manifestly unjust.
Whatever the proper scope of such a doetrine” courts and
commentators uniformly agree that it should be applied only
in exceptional eireumstances. As the Court of Appeals for
the First Cireuit has noted, * ‘If there is to be a plain error
exception to Rule 51 at all, it should be econfined to the ex-
ceptional case where the error has seriously affected the fair-
ness, integrity, or publie reputation of judicial proceedings.” ”
Morris v. Travisono, 528 F. 2d 856, 850 (CA1 1976), quoting
C. Wright & A, Miller, Federal Practice and Procedure,
€ 2558 at 675 (1971). This was the standard applied by the
Court of Appeals below. App. to Pet. for Cert., at A-14.

The Court states that the “problem with” respondents’
argument that petitioners are barred from arising the punitive
damages issue “is that the Distriet Court in the first instance
declined to aceept it.” Ante, at 7. But the Distriet Court
did not reject respondents’ argument; on the contrary, it ex-
pressly held that petitioners’ objections to the jury instrue-
tions were “untimelv” under Rule 51. and therefore were
“not the proper basis” for post-trial challenge. Avop. to Pet.
for Cert.. at B-3. Tts prudential decision to discuss the
merits as well does not detract from this holding.” As the

8 The Court deelines to express anv opinion on the plain error do~trine
az it has been applied by the Court of Appeals. Ante, at 9 1t i= diffienlt
to understand how the Court can purport to avoid this question, when
it reverses s judgment predi-ated squarely on that doctrine. Neverthe-
losz. 1 will join with the Court in leaving oven the issue of the seone of
exeeptions to Rule 51, if any, to another day. For the purpose of this
opinion, it is sufficient to ron~lude that exceptions to Rule 51 are no
breader than those recognized by the Court of Appeals.

51t is not unrommon for courts to reach the merits as an alterr
ground for derision on an issue otherwise unreviewable under Rule 51,

ative
pither out of an exeess of rantion or 88 nart of a plain error inoniry.  Fee,
e. o. Krovn v, Zi-barth, 601 F, 2d 1348, 1355-1358 (CAS 1979) Mid-
Amerira Food Service, Inc. v. ARA Sevvices, Inc.. K78 F. 24 691 9570
(AR 109787 Ridancia v. 7 ene ral Maotors l".u'j'r. 538 F. 2d 621 623 (CA4
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Court of Appeals held, this proeedural ground is sufficient to
compel affirmanee in the absence of a finding of plain error
constituting manifest injustice, Petitioners themselves admit
that the punitive damages question may be reviewed only
under a plain error standard. Brief for Petitioners, at 27

The Court today frankly admits that the instruction was
not plain error, noting that the governing prineiples of law are
“eurrently in a state of evolving definition and uneertainty.”
Ante, at 8. Nevertheless, it reverses the Court of Appeals.
Such a reversal necessarily implies that the Court of Appeals”
treatment of the procedural question was in error, but the
Court provides not a hint as to what standard the Court of
Appeals should have applied.” Indeed, the Court does not

1976). Surely the Court does not mean to suggest that a party may ob-
tain appellate review of an unchallenged jury instruction merely because
the court offered such alternative grounds= for decision.

T Tn effect, without defining or explaining it, the Court has ecarved out an
expansive exception to the requirements of Rule 51. T suspect that the
Court has not considered the broad repercussions of its treatment of the
procedural default in this case, or the incongruity of its result in light of
parallel procedural requirements in the eriminal area, The Federal Rules
of Criminal Procedure, which contain a provision—similar to Rule 51—
that “[n]o party may assign as error any portion of the charge or cmis-
gion iherefrom unless he objects thereto before the jury retires to consider
its verdiet” Fed. Rule Crim. Proc. 30, also contain another provision
“Plain errors or defects affecting substantial rights may be noticed al
thuugh they were not brought to the attention of the court.” Fed. Rule
Crim. Proe. 52 (b). The absence of a similar provision in the Civil Rules
suggests that review of unchallenged jury instructions is intended to be
more restrictive under the Civil than under the Criminal Rules, The
Court’s conclusion that petitioners’ elaim in this eivil case ghould be hearnd
despite the absence of plain error thus inverts the Rules, in violation of
their spirit as well as their letter

Similarly, vertain procedural defaults in state and federal eriminal
trials preclude federal habeas reliefl in the absence of “cause” and “preju-
dice.” See Wainwright v. Sykes, 433 U, 8. 72, 90-91 (1877); Dats v.
[nited States. 411 U. 8. 233 242-245 (1973). The Court’s conclusion
it bt l|;||'1i_||1_|||llr\.-' claim should be heard l.|l.'.=i|ih- the abs=nce of any elaim
of “vause™ and “prejodice™ thus suggests that the conrts should be stricter
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even state in so many words that the Court of Appeals erred,
much less explain why,

The Court does assert that under the “special eircumstances
of this case” it would be “peculiarly inapt” to confine our
review to the plain error standard employed below. It ex-
plaing that the issue in this case is “novel,” and that it “ap-
pears likely to recur.”” Ante, at 9. But most of the issues
before this Court are novel and likely to recur: that is why
they are considered worthy of certiorari. And to the extent
issues are novel, it behooves us to grant certiorari in cases
where there has been full consideration of the issues by the
courts below, rather than cursory treatment under a plain
error standard,

The Court also snggests that this case is somehow “special”
because the issue “was squarely presented and decided on a
complete record by the court of first resort, was argued by
both sides to the Court of Appeals, and has been fully briefed
before this Court.”” Id.. at 9. But these factors are present
whenever the District Court reconsiders unchallenged jury
instructions on the merits as an alternative holding, the Court
of Appeals affirms on a plain error standard, and this Court
grants certiorari. See n. 6, supra. In short, T see the cir-
cumstances of this case as anything but “special.”

Applying settled principles, T conclude that the Court of
Appeals was correct to affirm the District Court in this case.
The jury instruetion, as the Court admits. did not constitute
“plain error.” Moreover, as the Court of Appeals held, fail-
ure to review the instruction would not eanse a clear misear-
riage of justice, any more than would failure to review any
other unchallenged jury instruction. There is no reason to
treat punitive damages instructions differently from other in-
structions for Rule 51 purposes. See Whiting v. Jackson
in enforeing procedural rules against prisoners facing incarceration than
agamst eivil defendants facing money judgments. The Court’s priorities
geem backwards to me,
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State University, 616 F. 2d 116, 126-127 (CA5 1980) (no
timely objection having been made, court’s failure to give
punitive damages instruction upheld except in execeptional
cases); Mid-America Food Service, Inc. v. ARA Services, Inc.,
578 F. 2d 691 (CAS 1978) (no timely objeetion having been
made, punitive damages instruction upheld in absence of
plain error). Nor is the City of Newport entitled to special
treatment by virtue of its governmental status, Cf. Morris
v. Travisono, 528 F. 2d, at 856 (failure of state correctional
officers in § 1983 suit to object to jury instructions not ex-
cused, even though the insrtuctions directed the jury to apply
a harsher constitutional standard than had been established
by precedent).

Indeed, T consider this a peculiarly inapt case to disregard
petitioners’ procedural default. There would be no injustice
whatsoever in adhering to the Rule in this case. Petitioners
were given clear notice that punitive damages would be an
issue in the case; the jury instructions were unambiguous:
petitioners had ample opportunity to objeet; they failed to do
g0, without offering any reason or excuse.® Whether their
default was negligent or tactical, they have no cause now to
complain. If these petitioners’ default is to be excused,
whose should not? If Rule 51 is to be disregarded in this
case, when should it be enforeed?

I dissent,

® Petitioners have apparently abandoned their argument that the lack
of a developed legal doctrine on municipal liability under § 1953 “miti-
gates the error” of their trial counsel, Pet. for Cert., at 9.
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