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STATEMENT OF INTEREST OF AMICI CURIAE

There is not a state in the Union which has not been
the target of an action brought under 42 U.S.C. § 1983,
The financial strain visited upen state treasuries by these
suits is already overwhelming. If, now, the recovery of
punitive damages is also to be aliowed under § 1983, the
impact on the states’ balance sheets may be close to dev-
astating. The amici states thus have a vital interest
in arguing that a recovery under $ 1983 should not in-
clude the award of punitive damages. The National
League of Cities and National Association. of Counties
are non-profit associations of elected and appoint~d public
officials at the municipal and county level, which join
this brief with the consent of the petitioners and
respondents.

ISSUE

In addition to full compensatory damages and attor-
neys fees, may punitive damages as well be imposed
upon local governmental units in actions under 42 U.S.C.
§ 1983, when such punitive damages serve no deterrent
purpose?

ARGUMENT

I. THIS COURT SHOULD DECIDE THE IMPORTANT
ISSUE OF PUNITIVE DAMAGES ON ITS MERITS,
WITHOUT PLACING ONE SIDE AT A DiSADVAN-
TAGE BY IMPOSITION OF THE “PLAIN ERROR”
STANDARD.

The question of whether punitive damages are recover-
able in a § 1983 actior is one of potentially critical im-
portance to the smooth functioning of the federal system.
The development of a just and coherent body of law
demands that an issue of such note be decided squarely
on its merits, without the deck stacked in favor of one
side through imposition of the “plaia error” standard
used by the Court of Appeals below. Granted, the City
failed to object at trial to the punitive damaggs instruec-
tion to which it now assigns error. Granted, the pur-
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The determination of which standard of review to em-
ploy is normally an important threshold step in any ap-
pellant’s decision. In this case, however, the determina-
tion is of somewhat less significance, since no matter
what standard be employed, the force of law and policy

remain constant: Punitive damages are not recoverable
under § 1983.

II. THE CONSTRUCTION OF §1983 MOST IN KEEP-
ING WITH THE INTENT OF CONGRESS AND
THE DECISIONS OF THE COURT IS ONE EX-

CLUDING THE RECOVERY OF PUNITIVE DAM-
AGES.,

This Court has not yet decided whether or not puni-
tive damages are recoverable in a § 1988 action. Carlson
V. Green, 64 L.Ed.2d 15, 42 (1980) (Rehnquist, J., dis-
senting). However, the proper role of damages in a
§ 1983 action, as outlined in Carey v. Piphus, 435 U.S.
247 (1978), suggests quite forcefully that punitive dam-
ages are not recoverable. The issue posed in Carey was
whether a § 1983 plaintiff who had demonstrated that
his rights of procedural due process had been violated
had to prove actual injury by the deprivation before
recovering substantial, nonpunitive damages. Carey,
supra, at 253. In deciding that such a recovery was not
available, the Court firmly established the compensatory
nature of damages under § 1983. Id. at 254-56. Sig-
nificantly, the Court left no doubt as to whether com-
pensatory damages alone could fulfill the deterrent pur-
pose of § 1983.

“. . . To the extent that Congress intended that
awards under § 1983 should deter the deprivation of
constitutional rights, there is no evidence that it
meant to establish a deterrent more formidable than
that inherent in the award of compensatory dam-
ages. ...” Id. at 256-57.
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Punitive damages are not compensatory damages. Since
deterrence is the reason for imposing punitive damages,
this pronouncement seems quite plainly to say also that
there is no evidence that Congress intended to make
punitive damaces a part of § 1983.

The conclusion that punitive damages have no place
in a § 1983 recovery is buttressed by what the Court did
in Carey, as well as what it said. ‘As part of their argu-
ment thai general, presumed damages may be recovered
in a § 1983 action, the plaintiffs in Carey argued that the
need to deter violations justified the recovery of such
damages. Id. at 254. The Court apparently did not find
this argument persuasive, since it denied the requested
relief. If general, nonpunitive, compensatory damages
are not necessary to deter violations, then surely the
more extreme, more clearly deterring remedy of punitive
damages could not be necessary to deter violations. And,
if punitive damages are not needed as a deterrent or
punishment, the very reason for imposing them vanishes.

Reliance on the dictum contained in footnote 11 of the
Carey opinion, id. at 257, is misplaced. That footnote
must be read against the background of these distinet
signals in the body of the opinion indicating that puni-
tive damages are not recoverable in g § 1983 action. In
footnote 11, the Court stated:

“This is not to say that exemplary or punitive dam-
ages might not be awarded in a proper case under
§ 1983 with the specific purpose of deterring or
punishing violations of constitutional rights. [Cita-
tions omitted.] Although we imply no approval or
disapproval of any of these cases, we note that there

is no basis for such an award in this case. . . .” Id.
at 257.

This dietum must be taken for exactly what it is: An
expression of the sound judicial policy of refraining from
deciding questions not presented in the case or contro-
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versy then before the tribunal. The footnote in no way
dilutes the fact that the contours of a § 1983 recovery
as developed in Carey leave no room for punitive dam-
ages.

It is unfortunate that the Court did not follow this
same judicial policy in the subsequent case of Carlson V.
Green, 64 L.Ed.2d 15 (1980). As the majority noted at
the outset:

“Two questions are presented for decision: (1) Is a
remedy [for Eighth Amendment violations] available
directly under tle Constitution given that respond-
‘ent’s allegations cowd also support a suit against
the United States under the Federal Tort Claims
Act? and (2) ...” Id. at 22.

The Court answered the first question in the affirma-
tive, relying in part on an argument that a Bivens-type
remedy would be more effective than a recovery under the
Federal Tort Claims Act. A link in this argument was
the holding that punitive damages are available in a
Bivens suit, but not in an action under the Federal Tort
Claims Act. The majority supported its conclusion that
punitive damages are available in Bivens actions by re-
marking, almost offhandedly, that “[m]oreover, puni-
tive damages are available in ‘a proper’ § 1988 action,
Carey V. Piphus, 435 U.S. 247, 257, n.11 [1978] . . .”
In this casual manner, as a remote, unneeded link in an
argument concerning a Bivens action, an action which
has no bearing on federal-state relations, the majority
in Carlson apparently decided a question of the most
critical importance to our federal system, without the
question even being presented for decision. See Carlson,
supra, at 6. Furthermore, this “decision” that punitive
damages are available in a § 1983 action is apparently
based entirely on footnote 11 in Carey, supra, a neutral
dictum set in a case which otherwise signalled quite

strongly that punitive damages were not available in a
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§ 1983 action. Accord, Carlson, supra, at 42 (Rehnquist,
J., dissenting).

An issue of as much import as the question of punitive
damages in § 1983 actions must not be decided in as
casual a fashion as was the case in Carlson. The off-
hand remark of the Carison majority that punitive dam-
ages are available should not be considered dispositive of
the issue. The considered description of the theory
of § 1983 damages as set forth in Carey, a theory leaving
no room for punitive damages, should be considered dis-
positive of the issue.

IIl. THE ALLOWANCE OF PUNITIVE DAMAGES IN
ACTIONS UNDER 42 US.C. §1983 WOULD SER-
IOUSLY JEOPARDIZE THE SMOOTH WORKING
OF OUR FEDERAL SYSTEM.

One of the central geniuses of our form of government
is the delicate balance of powers between the national
government and the various state governments. This
system has been aptly described as one -,

£
-

. in which there is sensitivity to the legitimate
interests of both State and National Governments,
and in which the National Government, anxious
though it may be to vindicate and protect federal
rights and federal interests, always endeavors to do
so in ways that will not unduly interfere with the
legitimate activities of the States . . . .” Younger
V. Harris, 401 U.S. 37, 44 (1971).

Our federalism, this respect for and deference to state
functions and state sovereignty, . . . occupies a highly
important place in our Nation’s history and its future.”
Id. at 45. It may well be that this “sensitivity to the
legitimate interests of both State and National Govern-
ments” will prove to be our best defense against the
Orwellian tendencies of large, overcentralized national
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governments. Surely, our federalism has served us well
thus far.

It little profits the political health of the nation to
make sea-changes in the fragile balances of federalism
without good reason to do so. The ‘“vast transforma-
tion” in the concepts of federalism occasioned by the adop-
tion of 42 U.S.C. 1983,2 see Mitchum v. Foster, 407 U.S.
225, 242 (1972), is an example of one such justified
change in federal-state relations. In the turbulent years
following the Civil War, many states were not provid-
ing effective protection of federally-secured rights. Mitch-
um, supra, at 240-41. The Congress deemed it neces-
sary to interpose the federal courts between the states
and the people in order to protect the people from un-
constitutional action under color of state law. Id. at 240-
42. Only after recognizing this compelling necessity did
Congress pass § 1983 and set into motion the basic re-
structuring of federal-state relations its adoption entailed.
Even that activist Congress recognized that tampering
with the balances of our federal system was not to be
undertaken lightly. |

Not all momentous shifts in the equilibriums of fed-
eralism, however, take place with the suddenness of the
adoption of the post-Civil War civil rights statutes. The
past two decades, for instance, have seen a relentless
expansion in the scope of the remedy afforded by § 1983,
the cumulative effect of which is a definite shift in the
balances of federal-state power. From a tool used largely
to remedy and prevent deprivations of federal constitu-

2 “Every person who, under color of any statute, ordinance, reg-
ulation, custom, or usage, of any State or Territory, subjects, or
causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and
laws, shall be liable to the party injured in an action at law, suit
in equity, or other proper proceeding for redress.”
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tional rights by state officials, see, e.g., Monroe v. Pape,
365 U.S. 167 (1961), rev’d, 436 U.S. 658 (1978),
§ 1983 is now something very close to a general damage
remedy available to anyone who alleges a state has with-
held from them some federal benefit in violation of any
federal statute. See Maine v. Thiboutot, 100 S.Ct. 2502
(1980). This expansion alone may not signal any great
tremor in federal-state relations, but when taken to-
gether with the fact that the heretofore extraordinary
remedy of attorneys fees is now available to a prevail-
ing plaintiff in a § 1983 action, no matter what federal
statute is relied on and no matter what court the plain-
tiff may litigate in, Thiboutot, supra, at 2507, the old Ku
Klux Act has become something close to a Sword of
Damocles poised over the financial arteries of already
strapped state and local governments. Now, to this real
threat to the very solvency of state and local govern-

ments, respondents would add the spectre of punitive
damages.

Our federalism simply will not work if a vital, aggres-
sive central government is paired off against state and
local governments paralyzed by an inability to raise
revenues even for the provision of the most basic gov-
ernmental services. The awarding of punitive damages
to a § 1983 plaintiff makes such malfunctions of federal-
ism likely, not merely because it increases the expendi-
tures which a state or local government must bear, but
because it creates the near inevitability of massive awards
against cities, towns and counties which will drive some
of those unfortunate governmental units to the edge of
receivership. A rule of law having such dire implications
for our federal system should be adopted only if it serves
an otherwise important purpose. The allowance of puni-
tive damages in § 1983 actions does no such thing.

The purpese of punitive damages is to punish the of-
fender and to deter unacceptable conduct. 25 CJ.S,
Damages, § 117(1) (1966). The threat of liability un-
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der the modern, expanded version of § 1983, without
the possibility of punitive damages, already serves as a
- potent deterrent aguinst the deprivation of federal rights.
As this Court recently stated in Carlson V. Green, 64
L.Ed.2d 15, 25 (1980),% “[i]t is almost axiomatic that
the threat of damages has a deterrent effect[.]” Even
more specific was the Carlson Court in footnote 6, refer-
ring to the deterrent effect of a Bivens remedy: “42
U.B.C. 1983 serves similar [deterrent] purposes.” Ac-
cord, Schnapper, Civil Rights Litigation After Morrell,
79 Colum. L.Rev. 213, 244 (1979). See also Carey V.
Piphus, supra, on p. 6. The deterrent effect which the
Carison Court recognized already inheres in the award-
ing of compensatory damages is magnified considerably
by the possibility of an award of attorneys fees, the pos-
sibility of criminal liability on the part of state and local
officials, see 18 U.S.C. 242, and the possibility of personal
liability on the part of officials acting in bad faith. Wood
v. Strickland, 420 U.S. 308, 321-22 (1975).

If a state or local governmental official or body is not
deterred from taking action which may deprive a citizen
of federally protected rights by this imposing threat of -
multiple civil and criminal liability, the possibility of
punitive damages is not going to make any difference.
The addition of punitive damages will not deter any con-
duct not already deterred by the current contours of a
§ 1983 recovery. The addition of punitive damages may,
on the other hand, have perilous consequences for the
smooth working of the federal system. This Court “has
consistently recognized federalism concerns in interpret-
ing eivil rights laws.” Durchslag, Federalism and Consti-
tutional Remedies, 54 N.Y.U. L.Rev. 723, 735 (1979).
What minimal, speculative benefits the cause of individual
rights might obtain from the allowance of punitive dam-
ages in § 1983 actions is not worth the potential havoc
such damages could create in our federal system.

8 See p. 6, supra, for a more detailed discussion of this case.
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CONCLUSION

Punitive damages have no place in a recovery under
§ 1983. The portion of the Judgment below relating to
punitive damages should be reversed and the case re-
manded to the District Court with appropriate in-
structions.
Respectfully submitted,
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Attorney General
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