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guist, with whom Jrsmicx Brackmres and

J in. dissenting.
Id pn. the denial of certiorari by the Court to
review irst question presented by petitioners

“Is & Municipality liable for punitive damages in a
§ 1053 cae?™ Per L

As both the Distriet Court and the Court of Appeals for
the First Cireuit noted. petitioners made no obpeetion o the
District Court’s instructing the jury that the ety of Newport
might be liable for punitive damages. Rule 51 of the Federal
Rules of Civil Procedure prov in pertinent part thal “no
party may assign as error the giving or the {ailure o give an
instruction unless he objects thereto before the jury retires
to consider its verdiet, stating distinetly the matter 1o whach
he objerts and the prounds of his objection.” Thus if the
Dhstriet Court had refused to conssder the maue of punitive
damagrs on the merits in its dermson denving the motwn for
judprnent n. 6. v.. the Court of Appeals could quite properly
have affirmed on that ground and pelitioners would have no
properly presented federal question with reapeet Lo punitive
damages in their petition to this Court.  But that s not what
hapywned here

The District Court. in its opinkon stated

“Although the policws of fairness and eeonomy which
Rule 51 i pewates are vital ths Coyrt dors not
rest ils decision on this prosedural ground slone.  De-
fendants’ substantive legal argument do not constitute
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sufficient basis for granting & motion for judgment n o v~
Pet, App. B3,
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age instruction, but went on to say. “We may overlook a
failure of this nature, Willams v City of New York, M8 F.
3032 (3d Cir. 1974). . . ." The Court then noted:

“[T)t is by no means certain that the Court's instrue-
tions constituted ervor. This is an area of the law in
which there has been and apparently still is. consderable
movement. . . . Although the Supreme Court has never
fully addr.msed the question, it has edged toward a simi.
lar conclusion. Carlson v. Green, 48 U 8. L. W 4425
M7 (April 18, 1980) (dictum);: Carey v. Pikus, 435
U. B M7, 25455 n 11 (197%). When our rule on this
point s viewed in light of the Supreme Court's deter-
mination that municipalities are ‘persons’ within the
ambit of | 1983, Monell v. New York City De part ment
of Socsal Services, 48 1" & A28 (1978), there arises &
distinet possibility that municipalities. like all other
persons subject Lo suit under § 1983 may be lisble for
punitive damagrs in the proper circumstances There
eeriainly s no imposing body of law o the contrary

“In short, the present state of the law a8 to muncipal
liability is such that we cannot with eonfidence jretact
e future course. . . " Pet App. A, 14-15

I would have thoughi that the very statements Just reeited
from the opunson of the Court of _Hll,--ll abvut the wneer-
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talnty of the law in this area and the lack of any express
deewmeon from ths Court on the poanl wold rounel & gra
eertiorari o resolve i While the gquestion which s ol
ks Lo vl eoigld have been mootes] by 8 sn e el
(ML Ruls 51's oy ol bod BERnst obypert e b sl Fis

which were nol made prior to the charge to the jury, the
fact s that both the District Court snd the Court of Appeals
discusesd the legal imue s o the avalabality of punitive
‘i.l-lhll."" in & | 10K} artion on il merils Aa witd ir treal
menl of pelitions for review [rom s judgment of the highest

eourt of & Stats i that sourt choosss L Wy A I=lera
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