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Newport Rhode Island v. Fact Concerts

1983 and punitive damages vs a municipal corporation – also immunity question

District Court

Jury gave compensatory and punitives vs municipal corporation and council members

No objection to punitive instruction at trial – that enough to reject, was not
 raised on motion for JNOV.

But the issue was “critical”

Punitive damages generally OK in a 1983 action – deterrence

OK vs individuals

Too much vs city.  Reduced from 200K to $75K
First Circuit affirmed

Failure to obect may be overlooked only where error plain and affects trial’s integrity

Not certain it was error

I would reverse
1.
Failure to obect – the merits were given full attention by the District Court
JD
 OK

Work from transcript, as we do when a State Supreme Court Questions. 
 



Issue is important – no harm.
District Court reduced the punitive damages vs the city.

2.
Plaintiffs agree there was a common law immunity for municipal corporations vs punitive damage awards but this may have been considered
 in respondeat superior context.
3.
On policy – deterrence, all right
But little to add when individuals are liable

Deterrent effect on voters speculative and, [illegible], unrealistic

Owen and Thiboutout
 exposed municipal corporations more than before

Deterrence and common law authority for punitive damges are questionable

Can we avoid
 a per se rule? Consider my concurrence in Foust (re Unions)
Reverse
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� Words added by the editor for clarity are enclosed in brackets as are editor comments. All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten. 


� This abbreviation could be “ion” or “con,” but “wn” (meaning “was not”) seems most likely in context.  


� This abbreviation probably stands for “John Dean,” Blackmun’s clerk who worked on Newport.  


� The meaning of this abbreviation (which could be “Q” or “O” ) and of the entire sentence is uncertain.  


� The abbreviation appears to be “©d”


� Owen v City of Independence (denying city’s immunity) and Maine v. Thiboutot (holding that 1983 could be used to vindicate violations of certain federal statutory rights).  


� While this word could be “award,” it seems more likely to be “avoid” in light of the later reference to  IBEW v. Foust, 442 U.S. 42 (1979) in which Blackmun’s concurring opinion objected to a per se rule barring punitive damages against unions in duty of fair representation cases.  





