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et wasa head of h cClEvy il iece Departmept i B when
SJ.-I-;.-I:.A_. R 4 O -““.J
'“-fr",r'“"'"'f in the property room came to 1ight. Contraband that
P T T alhdwmuf" M Arieg

should have been destroved was found in the possession of criminal

Suspects. “ull.hl'-l'rr]' the civvy manager, resolved in earlv April that

Ppetr would have to go. On April 10, 1972, Alberg asked petr to

resign and on the following day he threatsnsd setr with discharae.
ﬂ‘m" f"”-:P#‘D i Lt ont I }ld-{.‘_._,f’ Lar-t (Llf;?(
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O On April 13, Alberg secured the agreement of another police officer

ko take over petr's job. The same day, Alberg stated publicly that a
®"routine audit of the police property room™ had turned up
*discrepancies.®” He also said, "There appears to be no evidence to
substantiate any allegations of a criminal nature.®" On April 15,
petr asked for a full statement of reasons for his discharge, along
with an opportunity for a hearing on the merits of the discharge.
Petr made a similar formal request on April 26, which was denied by
Alberg on advice of counsel on May 3.

This suit arises primarily because of the events of the
evening of April 17. Councilman Roberts, whose term of office
expired two weeks later, acquired an internal city report documenting
administrative shortcomings in the Police Dept. Roberts vigorously
denounced petr in a Council meeting on April 17, and the Council then
IQEEE:E__!_J!EE}bn that the report b';,[ﬂiﬂllfd to the prosecuting

e
s

lttornnv Eur pren-ntatiﬂn fgxgnx_qrand 1urv.

- e - e

Alberg dinchurqed petr from his position the fnllﬁwind day,

stating only that he was terminated "under the provisions of Section
3.3(1) of the City Charter.® Section 1.3(1) authorizes the city
manager to dismiss police officials for the good of the service.

Subsequently, the grand jury returned a "no true bill" against petr

ol i — e S J-L i

and the criminal matter was Aropped. There was substantial publicity
throughout the affair.
Petr filed suit against Roberts in state court, alleging

libel, slander, and malicious prosecution. He obtained a financial

settlement in that action. Petr also sued the current resps in

federal court under § 1983 and the Fourteenth Amendment. 55 ailﬂgﬂd
j;utfbki
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that he had been denied his 'érqpergy interest in his employment

without due process, and that his ijhertv in;e;eut in his reputation
were injured by the "stigma®™ imposed by the circumstances of his

discharge. Petr sought declaratory and injunctive relief, including

e S

a hearing on his discharge, back pay, and attorney's fees, The DC
entered judgment for resps because it found no property interest
continued employment, and because respondents "did not impose
stigma of illegal or immoral conduct on [Owen]'s

reputation.” Petn, at A67.

CAB affirmed the DC'& rullnq on the prnperty interest claim,

e N R i .

but r.vtrled on the sthma!lib-rtv ignun "[Tlhe action of the City

e —— - —

of Independence as employer served to blacken nunn S name and

reputation,™ the court ruled, 1d., at A3, "That the stigmatizing
charges d4id not come from the city manager and were not included in
the discharge notice is immaterial, because the official actions of
the city council released charges against Owen contemporaneous and,
in the eyes of the public, connected with that discharge. It is the

o —

fact of the City's public accusation which is of prime importance,

not which official made the accusation.® i1d., at A31-A32 (emphasis

supplied). Presumably the only accusation that CAB8 could refer to
was the statement by Councilman Roberts, which is gquoted liberally

throughout petr's brief.

Judage V&ﬂ anfﬂfhnut d|qqnnrnd He pointed out that any

stigma had to come out of the City Council meeting, but that by local
ordinance the council members were barred from any influence over the
City manager's decisions to hire and fire. Judge Van Oosterhout

conceded that under the circumstances the public impression of Owen's
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dismissal might be negative, but insisted the "nothing in the

discharge process itself cast a stigma upon plaintiff." 1d., at Add.

Wie
the I
decision in Monell, and remanded for further proceedings. On remand,

Fecenasd,

the CA reaffirmed its substantive holding: "We conclude that the
""--'—H-""—h——u._,-._-_

I CA8's decision was vacated by this Court following

stigma attached to Owen in connection with his discharge was caused
by the official conduct of the City's lawmakers, or by those whose
acts may fairly be said to represent official policy.” 14., at Ad.

The court, however, went on to find that the City was entitled to a

good=faith immunity defense. The City Charter provided Owen no right
""_-——'—l——'-h_—-—\...._—g___..-—-._..
to a hearing, the court noted, and the City had no reason to think

the Constitution mandated one since the dismissal took place two

months before this Court's rulings in Board of Regents v. Roth, 408

U.S. 564 (1972), and Perry v. Sinderman, 408 U.S. 593 (1972). The

City had no reason to suspect, then, that petr might have a post-
dismissal right to a name-clearing hearing. Since the City, like the
individual respondents, “"acted in good faith and without malice,®

Petn, at A7, CA8 affirmed the judgement of the DC denying petr any

relief.
1I. DISCUSSION

My threshold problem with this case is that I believe CA8
erred in overruling the DC's decision on the violation of petr's
"liberty® interest in his qood reputation. Whatever stigma was
attached to his name came from the statements of Councilman Roberts.

Petr parsued a cause of action against Roberts in state court and

)
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apparently won a settlement. His dismissal by the City was
coincident to Roberts' statement and may well have contributed to the
weight given to his remarks by the publiec. But the city manager had
resclved to discharge petr before Roberts made his speech. Surely
the City was not obligated to keep Owen on until it could be sure
that there would be little or no public notice of his dismissal.
Indeed, it is inconceivable that the head of a police department
could be cashiered without attracting some attention. Since the

discharge process itself cast no stigma on petr, 1 see little nerit

to his claim against the City, especially since he has nlreadv
l'I‘.‘-''__'_-'_'-‘-‘'''‘‘'——'_'-'-\-_——-—-'--__-——--_-—-—-._.-. . — - I

recovered against Roberts.

As this brief discussion suggests, there is also lurking in
this case some guestion about the relationship between the City as a
corporate entity and Roberts as a legislator. I am uncamfcrtable

ith thg notion that defamatory ntatements b? l#qlslatnrs can lead to

D T, T . g T —

iability for the entire qovernn-ntal entity. There is a tangential

e e e e = — - —

elationship between this question and the issue currently before the

Court in United States v. Gillock, and a stronger connection to the

holding last term in Lake Country Estates v. Tahoe Regional Planning

Agency. The latter case held that local legislators enjoy absolute gesses

{M
immunity from €1983 suit for activities undertaken as part of theirye,

e ——— - L‘-I
e e e e

leqi?{ftivo duties, Regardless of whether petr could sustain &n ae by
B S

action against Roberts under §1983 {Roberts was not named as a

_|?efendant in this case), it disturbs me that CAB thinks the City

L}}AX]’hﬂuld be held responsible for his statements.

Ei:? Both of these points represent only background to this case.

Neither is raised in the opinions below or the briefs. Moreover,

—— el
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this Court clearly granted cert so it could wrestle with the post-
Monnell immunity guestion, to which I now turn.

A. Monell =-- The crucial holding in that case for this
appeal is the statement that municipalities may be liable under §
1983 only for "customs®" or "policies®, but may not be sued on a

respondeat superior theory for the isolated constitutional torts of

its officers. The following passage is critical:

"We conclude, therefore, that a local government
may not be sued under § 19831 for an injury inflicted solely
by its emplovees or agents. Instead,; it is when execution
of a government's poliy or custom, whether made by its
lawmakers or by those whose edicts or acts may fairly be
said to represent official policy, inflicts the injury that
the government as an entity is responsible under § 19813,
Since this case unquestionably involves official policy as
the moving force of the constitutional violation . . . we
must reversa ., In 80 doing, we have no occasion to

address, and do not address, what the full contours of

municipal liability under § 1983 may be."

TR
436 U.S., at 694-695. In your,separate concurring opinion,

e you offered a few suggestive hints on this question. "Theres are
b‘)—"

a:jlij§Ubsta“t'“1 line-drawing problems in determining 'when execution of a
_~~"9government's policy or custom' can be said to inflict constitutional
injury such that ‘government as an entitvy is8 responsible under §

1983.'" 1d., at 713. The facts in Monell, which involved a written

directive that preanant employees be placed on leave from government

employment, presented "the clear case,” but subsequent issues might
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be more difficult,

A central ambiguity left by Monell is the distinction
between (isolated "“acts®™ by government employees, which may be
remedied through § 1983 suits against the individuals, and those

constitutional deprivations that so flow from governmental policies
and customs that the City is the proper defendant. See Note,

Municipal Liability Under Section 1983: The Meaning of '‘Policy or

Custom*®, 79 Colum. L. Rev. 304 (1979). A situation like that in
Monell -- involving a written policy that was followed down the line
by public employees -- is an easy case, On the other side, a city
¢learly would not be liable for police brutality if, for example, the
police department had stringent rules against such behavior and such
incidents had never occurred previously. The gray area between these
poles, however, is large.

On the basis of my current understanding of this case, I
could argue that there was no governmental policy that injured petr.

— — e —

Rather, whatever stigma attached to him derived from that actions of

Roberts, a legislator acting alone and not in aceordance with any

_ S——

_kﬁrfr!.t.bli'h!d government policy or custom. Nejither the petr nor the

courts below found the stigma to have come from the the full
- _'-""—'_"-\—..,—-.._\_‘_

S — —— e e e g - — e

Council's action in referring the internal report to local
B e —— T ———— e — — —
| Prosecutor, and that is the only corporate action that would appear

=

e
to satisfy the "policy” criterion of Monell. It miqht be argued that

pﬁ¢EEI action by a "policymaking® official, as opposed to a down-the-

o

line bureaucrat, represents Government policy. See Schnapper, Civil

Rights Litigation After Monell, 79 Colum. L. Rewv, 213, 222 (1979)

(argquing that any "act® by a policymaking official is poliey for the
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purposes of a § 1983 suit after Monell). But this seems unconvinecing
when dealing with the statements of a lone legislator.

In petr's reply brief, he insists that he is attacking the

———

a—

denial of the hrlriné,
"_""--

nnt-ihe actual stigma, and that the denial of

e g T—
- S

& hearing was part of the City's "policy” of not granting such

hearings. Thus focused, the issue before this Court is simply

S — el PEESN_ees

whether the City should be liable in Court for failure to provide
‘__-‘-_-__-‘-‘_ _'_'_,_.--—.________________,_,—-—._,___‘_‘_._'_ e e
such hearings. 7 o

"'-"""l—-—_n
B. Immunity -- It is important to distinguish the

act/policy standard established in Monell from the immunity question.
Even if an event is determined to fall within the "poliey" category,
& municipality would still not be liable to suit if it could assert a
good-faith immunity defense. As a procedural matter, I would first
look to the standard established by Monel]l -- was a policy involved?
== and then consider the immunity issue that was expressly reserved
in that case. Thus the question argued in this case assumes that the
stigma imposed tn-thio-ocase derived from a qovernmental poliecy under
the act/policy dichotomy. The question then remaining is: Even if a
governmental policy causes an unjustified constitutional deprivation,
should the municipality have a qualified immunity from liability for
that injury? The parties dispute this issue on three levels: (i)
municipal immunities under the common law, (ii) the legislative
history of § 1983, and (iii) qeneral policy considerations.

1) Common Law -- Petr arques that unless the common law
provided for immunity for municipalities, there is no basis for
imposing such an immunity from § 19831 suits. Amicus National

Education Ass'n lists at some length the circumstances under which




9.

municipalities were subject to suit in the 19th century: breach of
contract, statutory violations, and torts. I do0 not find this
exercise especially enlightening, however. +ton Ao Y

First, much of the NEA's focus is on the absence of immunity

for damages. But in a section of City of Kenosha v. Bruno, 412 U.S.

507 (1973), which should survive Monell, this Court held that there
can be no 'bifurcntrd' immunity for local governments depending upon

Ih-thcr tquitable or dalaqes rpl;of is anuqht. Second, it is clear

that lunicipalitieu did havp some immunities in the 19th century.
A
The diltinctinn was between “governmental®™ and “proprietary”
functions of the entity. To the extent that a municipality was
acting within a charter from the State, under this wview, the
municipality was entitled to the State's sovereign immunity under the
Eleventh Amendment. For functions that the local government had
voluntarily undertaken functions at the behest of its citizens, it
was subject to suit. This governmental /proprietary distinction is
clearly most unwieldy, and, fortunately, has passed from the scene.
But it does suggest that municipalities enjoyed some immunities,
although it also Suggests that those immunities were complete rather
than qualified. Third, this Court has not always insisted on findina
a common law immunity before agreeing to a § 1983 immunity. Al though
cases involving immunity of legislators and judges have relied on

common law precedent, Procunier v. Navarette, 434 U.S. 555 (1978),

found a qualified immunity for prison officials without even a glance
At the common law. It might be argued that Navarette simply drew on
the general discussions of executive immunity in cases like Scheuer

E;_Eiﬂﬂfi and Wood v, Strickland, but I would view the its neglect of
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the common law as a rational response to the problem of applying a
nineteenth century statute (§ 1983) to current social and legal
situations.

2) Legislative History -- Monell chewed over the

e T R ——
legislative materials of the 1871 Act pretty well. Petr arques that
any type of immunity for municipalities would be inconsistent with
the broad remedial intent of the 424 Congress. Amicus National
Bducation Ass'n argues more specifically that congressional silence
on the question of municipal immunity must mean that no such immunity
was contemplated. Respondent replies only that federalism concerns
should restrain our extension of liability in the presence of the
congressional silence., 1 would offer a somewhat more adventuresome
_d,.“‘fj e - ——— — . —..
view of the legislative rer:nrdrJl {I should point out that this view
e g S

is based entirely on second-hand exposure to that record.) The
pivotal event in the consideration of § 1983 was the defeat of the
Sherman Amendment, which would have imposed vicarious liability on
local entities for damage caused by mob violence. The congressional
rejection of that "riot act" Provision underlies Monell's conclusion
that Congress did not intend a municipality to be liable for damages
On a respondeat superior theory. Similarly, I would draw from that

f

|action some congressional concern over the consequences of unlimited

|‘,...f‘l
G lIliar:-illit'n,l' for municipalities. This concern would provide some

Support, even if only indirect, for a version of municipal immunity.

{Vﬁﬂ |Bonroe v. Pape, after all, was not entirely wrong in its
linterpretation of the legislative history.

3) Poli considerations - Patr aAarques somewhat

persuasively that the concerns that motivate qualified immunity for
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individuals are inappropriate when the defendant is a corporate
entity. Individuals might be likely to modify their behavior quite
dramatically in the face of possible financial liability, or they
might refuse to take public office. Municipalities, however, face
financial 1liability in innumerable activities (such as inverse
condemnation suits, breach of contract actions, etc.), and
decisionmakers carry on with the functions of government without
noticeable handicap. Petr's argument might be seen as falling within

the "Goldilocks" paradigm: One of the purposes of imposing liability

for constitutional deprivations under § 1983 is to change official
behavior; for individuals, financial liability would be so burdensome
that it would distort official conduct so qualified immunity is
necessary; for governmental entities, however, the deterrent effect
is just right. Petr also arques that we cannot worry about the
financial consequences of such liability for local governments since
we are talking about legqal rights that must be remedied.

Resp rants about extra costs of liability but offers no hard

——

evidence as to the possible magnitude of that cost or logical reason
why those costs should not be viewed as the price of running a
government , It also argques that wunless municipalities, like
individual officials, have qualified immunity, potential plaintiffs
will tailor their suits to run against the governments at all times,
I cannot say that this would be a bad outcome, however. Indeed,
Congress has been considering lagislation to waive sovereiqgn immunity
in Bivens suits in order to relieve executive officials of the threat
of liability. So long as the ronstitutional deprivation dAerives from

8 "policy® of the government, it makes sense as an economic matter to
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have the entire government internalize the cost and make appropriate
adjustments of policy. Resp's arqument is more tellina in the
context of "structural® remedies imposed by federal courts in & 1983
actions. PFrom this point of view, the lack of immunity could result
in a loss of local autonomy. In addition, resp points out that the
federal government and the States have immunity from § 1981 actions,
but the lowest and poorest level of government does not.

4) Summary -- Pull consideration of the issue in this case
== which presents more nearly a legislative-type decision than do
most cases =-- is severely limited by the odd brief submitted by the
City. Because 1 wview the common law and legislative history
inquiries as a draw between the parties at best (and as irrelevant at
worst),; I would focus on the policy of § 1983 and the best way to
provide for the vindication of constitutional rights without
obstructing government. On balance, petr's policy arguments seem
stronger. There is no basis at this point in our history for arquing
that municipalities enjoy some reflected 11th Amendment immunity.
There has been no showing that without gualified immunity the burden
of §1983 suits against municipalities will be too onerous. Since the

entire community imposed the deprivation caused by a city policy,

e ™ —

municipal liability seems appropriate since the entire community will
i B S . g

bear the remedial costs and will have an incentive ta change that

e

policy.

C. This Case -- The City presents an attractive candidate
for a good faith defense bhecause from any rational viewpoint, there
was no reason for it to know that the due process clause requires A

name-clearing hearing before a public employea may be Adischarged in
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stigmatizing circumstances. Indeed, the city manager diliqnntlv“) ,
- !

! 4
asked the city's attorneys if a hearing was required and those/ ¢

lawyers, writing before Roth and Perry v. Sinderman, assured him fhar(

no hearing was necessary. Still, on the merits of the arqument, 1 am )

not sure that immunity is justified. g

Consequently, I have spent some energy trying to figure out
an alternative approach. The first, as noted above, would be ta find
that p;:;#;::r;;f;:hne of action under § 1981 because he was not
injured by any policy of the City. Petr's response is that his

injury was caused by the failure to grant him a hearing, and that the

City's policy at the time was not to grant such hearings. T think
(s 4 : —— e,

e e —— T —

Petr moves a bit too fast here, Roth held that a name-clearing
hearing might be justified if the public employer made "any charge
against ([the discharged employeel that might seriously damage his
standing and associations in his community.® 408 U.S., at 573. TIf,
a8 I arque above, the City cannot be held liable for Councilman

Roberts's remarks, and if the discharge process as conducted by the
city manager 4id not result in any dAirect implication of stiagma, petr

has no valid claim to a hearing. As in Roth, the City here neither

alleged "dishonesty or immorality,” nor took steps to bar petr's

employment by other governments. Consequently, T would find that

petr has no cause of action.

et ™

I fiqure 1 may ag well give you the benefit (?) of my other

ruminations on alternative holdings. One would concentrate on the

- e S

retroactivity of Roth and Perry. Judged by the standards of Chevron

Oil wv. Huson, 404 U.S. 97 (1971), the holdings in thoss casess might

Not be properly retroactive: 1) They could be characterized as
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presenting an “avulsive® change in the law; 2) They were likely to
cause a burden on the courts; and 1) governmental institutions had
ordered their affairs in reliance on the previous rule of law.
Nevertheless, this seems a bit late to rule on retroactivity of 1972
cases, and there is no whisper of that issue in this case to date.

Which led me to the gquestion of remedy., Perhaps the best
approach would be to view petr's claim as similar to that in"Carev v.
By

Piphus, 435 U.8. 247 (1978), where your opinion for the Court held

that denial of procedural due process was Cnmpﬁﬂ!&hl# hy nnlv 51 in
B —

e —
e =T —_—

damages. This all gets a bit thorny, since there is a substantial
h-"__--

discussion in Piphus contrasting the injury caused by a denial of
process with that caused by defamation. Piphus states that the
common law's presumption of damages in defamation actions was
reasonable, but that a similar presumption makes no sense in the
context of a denial of process when the action taken -- in that case
the suspension of students -- was justified. My confusion arises in

connection with the characterization of petr's injury. He insists

P by s :
that he is complaining about the absence of a name-clearing hearing.
— o sheady e e,

HP__EO'_E_!___nﬂ_E‘hnlllnq# f"'u- prnpr1m‘~,r of his sacking. He does not

allege that the City is in any way responsible for the defamatory
remarks of Councilman Roberts, Thus his claim begins to sound very
Similar to that in Piphus. Yet he is also claiming that he is
entitled to a hearing to remove the stigma of his removal. Again, so
long as one can argus plausibly that there was no stigma imposed hy
the City's action, it is inconceivable that Piphus would not apply.
.I would not qet this far in this case, however, since 1 think a

conclusion that there was no stigma imposed by the city would strip




| petr of any right to a hearing under Roth, and unsuit him.
s 3

David
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