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Owen

Reviewing vour Araft of 31/20 in the above case has
11luminated and cheered this Saturday at the Court for me,

I think your Araft is excellent, persvasive, and
reflects an enormous amount of (maainative and painmtakina
research. ™y editina has been minimal, and T have suaaested
no substantive changes. T am sugaeating some revision in the
introductory portion, but otherwise - for a chanae - T have
had no urae to rewrite what sesms to me to he auite well
written,

My one concearn (s that sxpressed hy vou: it i=
terribly lona, esvecially for a Ajissent. When T noted the 3]
paaces of text an® another dozen naoes or so of notes, 1T
commenced my review with the thounht that one wav or the
other we should cut out about one third., Fven with this
thought in mind, T have not wialAded the ax,

The auestions are whether there was a
congtltutional vinalation, and - (Ff 8o - whether the
runicipality andoved anv immunity. T think we should retain

the Alacussion of hoth., Mne possihle way to aliminate




perhaps four pages from the text of the opinion itself would
be to include a good part of the history of the Sherman
amendment, and the views of members of Congress, in an
appendix. Take a look at paaes 21-24, inclusive, with this
in mind, Becholars who are interested will have the appendix.
Others, with less patience, will welcome a 12% reduction in
the langth of the opinion. Althouah I Aetected no real “"fat”®
in the notes, there are couple of rather lona ones that you
might be able to condense somewhat.

The draft does not explicitly refer to federalism,
This is a concept that seems to "turn off" those who helieve
that all wisdom resides in an ever laraer federal aovernment
and an ever expanded federal judiciary. But T Ao think sound
constitutional doctrine requires a continued recoanition of
the doctrine. At some aporopriate place, perhapa in the
discussion of policy conslderationa, we should sayv that the
Court'a decision impinges seriously on the preroqatives of
municival entities that are the creation of state
aqovernmenta, and subject primarily to regqulation by the
states, To he sure, the Court is relvina on an Act of
Conaresas adopted pursuant to the poat Civil War smendments,
But, as you point out, and this could be smphasized sven

more, there (s not one word in §19831 that suaqgests this

intrusion into traditional state jurisdiction. You do make




clear, also, that there is nothina in the leaislative history
of 1983 to justify it. At the very least, an intrusion of
this magnitude should not be found to exist in the absence of
explicit congressional action, taken after full hearinas had
explored the policy considerations.

In the margin at one point, T suagested yvou ask me
about publication of ATLA (American Trial Lawyers
Assoclation)., T believe the Lihrary has its publications,
This ia the plaintiffs' trial lawvers association, and its
macazine reaqularly carries - at least it used to = accounts
or tabulations of verdicts. The motto of ATLA is "the mare
abundant jury verdict®. Perhaps the Library could
identifvfrom that, or some other source, examples of tort
liability verdicta particularly asainat municinalitiesa,

heard on the radio this mornina of a seven million Aollar

verdict was rendered, as I underatond {t, aacainst a hospital.

Whether the hospital was municinmal or orivats, was nnt
stated,

I would like *o clrculate my disasent as soon as
possible following the Court's opinion., T therefore suaaest
the followina procedure. Have your "editor® review the
pressant Adraft., Then convert Lt on Atex to short paper double
spaced and alve lt to the printer for the usual Chamhers

Draft. BRut hold the Atex Arafet available for immadjiate




eirculation If the Court opinion comes out before we complete
the printing process. The Araft refers, in a number of
places, to the Court's opinion = on the asaumption that we
can anticipate what it will say, No doubt some chanaes in
these will be required, although I can accompany a
circulation of the Atex Araft with a caveat that there will

be further editing.
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