Mo. 78-1779, Owen v. City of Independence

MR. JUSTICE POWNELL, Aissenting:

T™he Court today holds that the City of Independence may he
1iable in dAamages for violating a constitutional right that
unknown when the events in this case occurred. It finds a denial
due process in the city's failure to grant petitioner a hearing
clear his name after he was discharged. But his dismissal inv
only the proper exercise of discretionary powers
prevailing constitutional doctrine. The city imposed no
petitioner that would require a name-clearing hearing unde
Process clause.

On the basis of this alleged deprivati
Court {interprets 42 U0.S5.C. € 19A1 ¢t impose stric
municipalities for constitutional

approach inexplicably Aesparts from this

§ 198] and runs counter t thea concerns
when it enacted the statuts. T™e Court"is
vaat we ight yf common-1lav Drecedent as

if municipal immunity. For theas reasons

will hamper local governments:




The Court does not guestion the District Court's statement

of the facts surrounding Owen's Adismissal. Ante, at 2. It

nevarthaleas rejscts the District Court's conclusion that "ths
circumstances of |[Owen's]) discharge A4id not impose a stigma of
illegal or immoral conduct on his professional reputation,®” and thus
no due process hearing was necessary. 421 F. Supp. 1110, 1122 WD
Mo. 1976). Careful analysis of the record supports the District

Court's view that Owen suffered no constitutional deprivation.

A

Ffrom 1967 to 1972, petitioner Owen served as Chief of the
Independence Police Department at the pleasure of the City Manager.
)/ Priction betweer Owen and City Manager Alberg flared openly in
early 1972, when charges surfaced that the Police Department's
Property room was mismanaged. The City Manager initiated a full

internal invesatigation.

In "ﬂrl'f April, the City Avditor reported that the re
in the Property room were 80 sparses that he
audit. Ths Citvy Counselor also reported that "there Wvas

of any criminal acts, or wviolation of any

y stats |

ordinances, in the administration Droperty

925, 928 (CAS 1977). 1In & telephone call

"H"I-‘I-I"‘T 1“‘“'! il ¥ regian AT B, .'.'""" i Wim & 7

Department . The two met on the following v . Alberg expressge

unhappiness over the property room situation and again reguested that




Dwen atep down. When Owen refused, the City Manager reapon
he would be fired.
On April 13, the City Manager aske«
Police Department if he would be willina
Albarg also released the following statement
"At my Airection, the City
conjlunction with the City Audit
avdit of the police property roo
*"Discrepancies wars
handl ing and security of recovered property,

to be no evidence i substantiate

eriminal nature. . 1 At 928-929

The District Court
Saturday, April 15, to replace
Police. 421 F.Supp., at 1115,
nowever, City ouncil Mem by
reports
Roberts read

8 ineffi




4.
of termination stated simply that Owen's employment was *"[t)erminated
under the provisions of Section 31.3(1) of the City Charter,® App.
7. That charter provision grants the City Manager complete
authority to remove “directors® of administrative Adepartments “when
desmed necessary for the good of the service.” Owen's lawyer
requested a hearing on his client's termination. The Assistant City
Counselor responded that “there is no appellate procedure or forum
provided by the Charter or ordinances of the City of Independence,
Missouri, relating to the dismissal of Mr. Owen.” App. 27.

The City Manager referred to the Prosecuting Attornsy all
Feports on the property room. The grand jury returned a "no true
Bil1," and there has been no further official action on the matter.
Owen filed a state lawsuit against Councilman Roberts and City
Manager Alberg, asking for damages for libel, slander, and malicious
prosecution. Albery won a dismissal of the state law claims against
him, and Councilman Roberts reached a settlement with Owen. _ 2/

This action was filed in 1976, Owen alleged that he was
denied his liberty interest in his professional reputation when he

was dismissed without formal charges or a hearing. App. B 10.

Due process requirea a hearing or v discharge
gqovernment l'.f.ll"l",l'ﬂn "if ®he employver createss and Alisseminatess & falas

and defamatory impression about the employee in co *tion with his

terminat 1On . = N .8 Codd wv. u“]an' 429 0.8 "A‘."H i1977% .E:r

furiam). This principle was first announced in of Regents v.

Roth, 408 U.S. S64 (1972), which was decided | ) ten
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weeks after Owen was discharged. The pivotal guestion after Roth is

whether the circumstances of the discharge 80 blackened the
smployee's name as to impair his liberty interest in his professional
reputation. 1d., at 572-575.

The events surrounding Owen's dismissal “were prominently
reported in local newspapers.® 560 F.24, at 930. Doubtless the
publie received a negative impression of Owen's abilities and
performance. But a name-clearing hearing is not necessary unless the
employer makes a public statement that “"might seriously damage [the
employee's] standing and associations in his community.® Board of
!!’!gtl ¥w. Roth, supra, at 573. Mo hearing is reguired after the
"discharge of a public employee whose position is terminable at the
will of the employer when there is no public disclosure of the

reasons for the discharge." Bishop v. Wood, 426 U.S8. 341, 1348

(1976).

The City Manager gave no specific reason for dismissing
Owen ., Instead, he relijed on his Aiscretionary authority ¢to
discharge top administrators “"for the good of the service.®™ Alberg
did not suggest that Owen "had been guilty of dishonesty, or

immorality.® Board of Regents v. Roth, supra, at 573. Indeed, in

his "property room® statement of April 13, Alberg said that there was
*no evidence to substantiate any allegations of a criminal nature.”
This exoneration was reinforced by the grand Hjury's refusal to
initiate a prosecution in the matter. Thus, nothing in the actual
firing cast such a stigma on Owen's professional reputation that his
liberty was infringed.

The Court does not addreass the guestion whether any stigma




was {mposed by the discharge. Rather, it relies

" e

Appeals’ finding that stigma derived from events “"connected with

firing. Ants, at 10=12p 560 F.2d4, at 917. That Court attachsd great

significance to the resolution adopted by the City Counci
April 17 meeting. But that resolution merely recommended that
taks “appropriate action,® and the District Court found that thers
was no "causal connection® between events in the
firing of Owen. 427 P, Supp.., at 1121,
Council mat, Albarg already had decided to Ais
Councilman Roberts stated at the meeting that
already had asked for Owen's resignation. App.
Even Iif the Council res
discharge process, Owen has
Neither the City Manager ni
Owen's character, Alberg
room of any illegal activi
wrongdoing. That
lismissal is undeniable;

f Ailsacharges




conatitutional deprivations

“pursuant to official municipal

Court noted, "a municipal

employs a tortfeasor.
statements of a single
sunicipal poliey. S5/

An the District
circumstances ., suggested that
bean an inafficient administrat
Court finds constitut
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sunicipal policies. 436 U.S8., at 690. Monell d4i4 not address the

gquestion whether municipalities might enfoy a qualified immunity
good faith defense against § 1983 actions. 14., at 695, 701 4., at
713=714 (POMELL, J., concurring).

After today's decision, municipalities will have gone in tw
short yesars from absolute immunity under § 1983 to strict liability.
As a policy matter, 1 believe that strict municipal liability
onrsasonably subjects local governments to Adamages Judgments for
actions that weres reasonable when performed. It converts municipal
governance into a hazardous slalom through constitutional obstacles
that often are unknown and unknowable,

The Court's decision also impinges seriously
prerogatives of municipal entities that are created and
primarily by the states,. At the vervy least, thi
initiate a federal intrusion of this magnit
explicit congressional action. Yet todav's decisi
nothing in the text of € 1981, Indeesd,
apparent intent of the drafters o the statu
of municipal tort liability and with

municipal immunities.

pErson” ac
impoasd 5

Statute e g




¥: Pachtman, 424 0U.S. 409, 418 (1976); see Tenney v. Brandhove, 341

0.8, 367, 376 (1951).
This approach reflects several concerns. First, the common-
law traditions of immunity for public officials could not have been

repealed by the “"general language®™ of § 1983, Tenney

supra, 341 U.S8., at 176; see Imbler v. Pachtman, supra, 421-424

(1976); Plerson v. Ray, 186 U.S. 547, 554-555 (1967). 1In addition,

“the public interest reguires decisions and action to enforce

for the protection of the publie.” Scheuer v, Rhodes, 416 0,

241 (1974). Bacause public officials will
concept of immunity assumes . . . that it is better
error and possible injury from such error than not to

at all.® 14., at 242. See Wood v, Strickland, 420

{1975). By granting some immunity to governmental
has attempted to ensure that public decisions wil
by fears of liability for actions that
unconstitutional. Public officials

the future course of

Mavaretts, 434 1.8, 555

¥
In responss ¢
absolute immunity from

Brandhove, supra

— S




supra, local school board meabers, Wood v, Strickland,

sSuperintendent of a state hospital, 0'Connor v. Donaldson,

$8)3, 576-577 (1975), and prison officials, Procunier

Supra.

Important public policies support the extensi
immunity to local governments. First, as recognized b
of separation of powers, some governmental decisi
least preaumptively insulated from Judicial rew
Marshall wrote in Marbury v. Madison, 1 Cranch 137
"itlhe province of the court is not
eXecutive or axecutive officers, perform Auties
discretion.” Marshall stressed the & ion wikh
approach " |[gluestions, in their nature
the constitution ana laws, submitted

Hllﬁanlf:ﬁ i'lfI Dlh‘lll‘ regsourc
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standard incorporates the {dea that
unleas there was notice that conatitu
This idea applies alike to governmental
officials. Constitutional law is what the
a8 reflected by today's decision and
the most prescient lawyer would hesitate
Batters not plainly settled. Munici
utmost good faith, may not know or
inaction will be Aesemed a constitut

The Court nevertheless suggests
lustice, municipal corporations
if they could not have known that

the Constitution. After

"spread® the

Ants, at 11=-132.

local JOVernment

nanticipated




B
™he Court searches In vain for legal authority ¢t

its lef"f Tlldﬂ'-?fl'. Today's Adecision finds 0 Bupport

lengthy debates on the Civil Rights Act of 1871,

im now codifisd as T 1981, Indesd, the legislative
that tha Membars of the Forty-Second "ONGress W
dismayed by this ruling. Mor can the Court rely

or present | aw of municipal liablility.
conventional sources of law points

for local governments.

The modern dispute over municipal liabili
focused on the Aefeat
deliberations n the

U.8., at 187=1913 M«

supra, 416 1. B.

.-lr.l_l-n.ril-l"nt.
deprivations

riginally
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offers an invaluable insight into
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the guestion now before ¢
measure flowed from doubts as t

liability on wal governments,

Social Servicea, supra, At
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the amendment as a characteristic of riot acts long in force |in
England and this country. Cong. Globe, 424 Cong., st Sess., 760
(1871). But Sen. Stevenson argued agalnat ecreating "a corporate

lisbility for personal infjury which no prudence or foresight could

have prevented.® 1Id., at 7612, In the most thorough critigue of the

ansndment, Sen. Thurman carefully reviewed the riot acts of Maryland
and Mew York. He emphasized that those laws imposed liability only
when & plaintiff proved that the local government both had notice of
the impending injury and had the power to prevent it. 1Id4., at 771,
*Is not that right? Why make the county, or town,
or parish liable when (it had no reason wvhatsoever
anticipate that any such crime was about to be committed,
and when it had no knowledge of the commission of the crime
until after it was committed? What justice (s there |In
that?® 1Ibid.
Thesas concerns were echoed in the House of Representatives.
Rep. Kerr complained that "it is not required, bafore liability shall
attach, that it shall be known that there was any intention to commit
these crimes, L s as { fasten liability justly 1P the
municipality.® 1d4., at 788, He Asnounced the “"total and abs
absence of notice, constructive or implied, within any decent 1|
of law or reason,®” adding that the proposal "takes the property
one and gives it to another by mere force, without right,
absence of guilt or knowledge, or the possibility of ither."
Similarly, Rep. Willard arqgued that liability "is v warranted when
the community . « has proved faithlsss iem . . . -

at ™, He criticized the abamsnce i N requirement that
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*provied] in court that there has been any default, any denial, any
neglect on the part of the county, city, town, or parish to give
citizens the full protection of the laws.® 1Ibid.

Partly in response to these objections, the amendment as
anacted conditionsd liability on a demonstration that the defendant
Enew that constitutional rights were about to be denied, Rep,

Poland introduced the new measure, noting that "any person who has

knowledge of any of the offenses named. . . . shall [have a) duty to

use all reasonable diligence within his power to prevent it." 14.,
at B804 (emphasis supplied). The same point was made by
Shellabarger, the sponsor of the entire Act and with Rep. Poland a
membar of the conference committee that produced the final Arafr.
1d.;, at BO4-805; see id., at 807 (Rep. Garfield).
On the Senate side, one conferee stated that under the final
version
"in order to maks the Imunicipal)] corporation liable as &
body it must appear in some way to the satisfaction of the
jury that the officers of the corporation, those persons
whose duty it was to repress tumult, if they could, had
reasonable notice of the fact that thers was & tumult
was likely to be one, and neglected to take the necessi
means to prevent (t." 14., at 821 (Sen. Edmunds).
Sen. Sherman Aisliked the revised provision. Hae omplained that
"before you can make [a person] responsible you have got to show that
they had knowledge that the specific wrongs upon the particular
PeTSONn were about to be wrought,® IbiAd.

These obiectiona *o the Sherman amendment apply with sgual




17.

force to strict municipal liability under § 198). Just as the Forty-
second Congress refused to hold municipalities vicariously liable for
deprivations that could not be known beforehand, this Court should
not hold those entities strictly liable for deprivations caused by
actions that reasonably and in good faith were thought to be legal.
The Court's approach today, like the Sherman amendment could spawn
onerous judgments against local governments and distort the Aecisions
of officers who fear municipal 1liability for their actions.
Congress' refusal to impose those burdens in 1871 surely undercuts
any historical argument that for federal judges should Ao 8o now.
2.

The Court's decision also runs counter to the common law in
the nineteenth century, which recogqnized substantial tort immunity
for municipal actions. E.9., 2 J. Dillon, The Law of Municipal
Corporations 862-863, 875-876 (24 ed. 1873); W. Williams, The
Liability of Municipal Corporations for Tort 9, 16 (1901).
Nineteenth-century courts generally held that municipal corporations
were not liable for acts undertaken in their “governmental.® as
opposed to their “"proprietary,” capacity. Most states now use other
eriteria for determining when a local government should be liable for
damaqes. See infra, at Part 132.C. 5. still,
governmental /proprietary distinction retains significance because it
was 80 widely accepted when § 1981 was enacted, 14/ It is

inconceivable that a Conaresss thoroughly versed in current l=gal

doctrines, see Monell v. Mew York City Dep't of Social Services, 436

Us8., at 669, would have intended through #8ilence to creats the

BEtrict liability regime nov imagined by this Court.




18,
More directly relevant to this case (s the comson-law
distinction between "Alscretionary® and "ministerial® duties of local

governments. This Court wrote in Marris v. District of Columbia, 256

D.5. 850, 652 (1921), “When acting in good faith msunicipal
corporations are not liable for the manner in which they exercise
diseretionary powers of a public or legislative character.” Sew

Weightmann v. The Corporation of Washington, 66 U.S. (1 Black) 1%,

49-50 ('981). The rationale for this immunity derives from the

theory of separation of powers. In Carr v. The Northern Liberties,

3% Pa. St. 124, 329 (1860), the Pennsylvania Supreme Court explained
why a local government was immune for damage caused by an inadequate
town Arainage plan.
"[Hlow careful we must be that courts and juries do not
sencroach upon the functions committted to other public
officers. It belongs to the province of town councils
direct the Arainsge of our towns, according to the best
their means and discretion, and we cannot directly
indirectly control them (n either. Mo law al
Substitute tha Yudgment of the jury., for that »f the
representat ives of the town itself, to whom the business
especially committed by law."”
That reasoning, which was appl ied frequently
ninetesnth century, 18/ parallels the theory behind gualified
immun ity under € 1941, This Court has recoanized the importance of

pressrving the AUF OROmY i f sEscyt L ve bodies sntrust ad with

discretionary pOowers. Scheyer V. Ahodes held that sagecutive

officials who have broad responsibilities muat enjoy a v
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discretion [that i8] comparably broad.® 416 0D.8., at 247,
Consequently, the (mmunity available under § 1981 varies Adirectly
with “"the scope of discretion and responsibilities of the office. . .

«® Ibid. Striet municipal 1iability can only undermine that

discretion. 16/

3.

Today's decision also conflicts with the current law in
forty-four states and the District of Columbis. All of those
jurisdictions provide municipal immunity at least analogous *o &
'm faith® Asfense against 'Iinhl'[]'r-,r for constitutional torts.
Thus, for wmunicipalities in almost ninety per cent of ur
jurisdictions, the Court creates broader liability for constitutional
deprivations than they face for other torts.

Twelve astates have laws creating municipal tort liability
but barring damages for injuries cau by dAiscretionary decisi
by the good-faith execut ion
gnconstitutional regulation. indY/ Municipalities in
have precisely the form of gualified immunity that
granted to executive officials under & 1981, Another
Provide even broader immunitv for local governments,

have retained the governmental 'propristar

Arkansas and South Dakota recognize grant
municipal corporations. _1%/ Statutes
local gqovernments from tore liaBbiliew
not releavant

accidenta or ligent maintenanc

ocal governments




by the szxecution with due care
regulation. 21/

Sixteen states and

traditional rule against

discretionary decisions that are

organs of government. _ 22

governmental tort liability have
genaral acceptance of municipal

Regstatement (Sscond) yf the Law

{1979); K. Davis, Administrative

(1976); W. Prosser, Law
States local JOvernmesnt s

inless they take




lecision

to & "name clearing®™ hearing was not recognized until our

handsd Aown

Board of Regents v, Roth, supra. That ruling was

weeks after Owen was Aischarged and eight weeks after
his request for a hearing. By stripping the City of

the Court punishes it for failing to predict our decision

As a result, local governments and their officials will face

unnerving prospect of crushing damage judgments if a policy that
valld under current law is later found to be unconstitutional.

see no justice or wisdom in that ocutcome,

the city deni

v
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#jection from office.

S/ Robesrts himself enjoyed abs
sults for acts taken in his legislative ~apac i

Estates v, Tahoes Planning Agency, 440 U.5. 3191, 4

1

414 sue him in state court for libel and slander,

of-court settlement. See® supra, at

&/ T™ia cass bears
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their injuries and
(alip op., at
Any injury
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sodify public policies, but will not have any Iimpact

policien anyway.

8/ *Every person who, inde r alor of
ordinance, regulation, custom, or usage, of any State
subjects or causes to be subjected, any citizen of the
s+ = » to the deprivation of any rights, privileges,
sacured by the Constitution and laws, shall be liable

injured . . . * 42 0D.85.C. % 198).

9/ Por example, in a recent case in Alaska, a jury awarded

almost $%00,000 to & policemen who was accused
brutality® and removed from duty without n

be heard. '.!_Iif‘ln v, City of Fairbanks,

Dist. Super. Ct., Jan. 24, 1979

(June, 1979).

e helA
f'-l'i‘.'!"r"‘l'!‘.n"‘.‘f 3T 1 B

while *the Sratan




Dnited States, or to deter him or puniah him for exercisaing such

right, or by reason of his race, color, or previous condition
servitude. . . +* As revised by the first conference committee
the Civil Rights Ackt, the proviaion atil]l reguired no showing
notice. 14., at T49,

l!i T™e final conference amendment stated:

*That any person or persons having knowledge that any
¥TONGE . = « mentioned in the second section of this act, are
to ba committed, and having power to prevent or aild in prev
same,; shall neglect or refuse to do so, and such wrongful
be committed, such person or persons shall be liable to
injured or his legal representatives for all Aamages caused

such wrongful act . «* T1d., at 81Y.

13/ Under 42 ©

wvas approved (n place
dependent on proof of act

-‘h‘hd.]"'-‘ N Ham LA la Vv .

———eeil. o

lﬂ"'ll‘ cert. denied, 415 U.858. 917 1974 .

14 In th

of WNew York,

heatwesan munied

v f




gtilicy maintained for the sxclusive benefit of the residents
York City, the court found the msunicipality liable “as a
company . Ibld., at 5319. This distinction was

local governments with immunity in actions alleging inadequate

protection, WNeatern College of Homeopathic

cl"'l.ﬂd, 12' Dhio St. 175 { 1“‘.1!, iMproper

Child v, City of Boston, 86 Mass. (4 Allen) 41

highway maintenance, Hewison v. City of New Haven,

{1871), and unsafe school buildings, Hill

15/ B.q9., Goodrich v. City of

o — e e

City of Logansport v, Wright, 25 Ind.

Brooklyn, 32 N.Y. 489, 498-499 (1865
Now Tlr_l. ! Denio 595, 600-=-601
(;_!L_l:l_r_'.]_nn.nt1, 19 Dhio 8. 19 1469
Mng'!'_l_r!_n_‘_-r_:&. 17 Gratt. 37" Va.

18 Wiac. 813 [(1R64).
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that "no principle of law . . .

responaiblilty for the safety of the property within

1imitn.® 1d4., quoting Prather,

supra,

Prather to demonatrate that
T

vicariousaly liable for (i(injuries

Prather,

this sequence (s there any support

governments should be subjected to

17/ 1daho Code & &-9041()

§8 2-103, 2=-109, 2-201, 2=203 (Hurd

& (B) (1979 Supp.); 1979 Kan.

specific exceptions to immunity):

10(n), (B) (West Supp. 1979); Minn.

Mont. Rev. Codes Ann. €8 B2-4328,

Rev., Btat. § 23=240%(1) & (2)

41.032 (1973);y WM.D. ode An

-.‘nnf &

Okla. Stat. Ann., Tit. 51, 8% 1%
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The Federal Tort Claims Ac
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A:2d4 747 (M4, Ct, Sp. App. 1980

1979)) Raghs v. City of long Sesc

1979)y Haas v. Hayslip, ° 1 Ohi
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59:2-3 (Weat SBSupp. 1979); Weiss v. Pote, 7

.I‘CM i!. “ﬁ"‘ﬁs "“DII’ r.lh{}uﬂ Y. E‘;l,tr I'.l'-

355=-15%6 (R.I. 1978); Tenn. Code Ann., & 23=-3311(1)
Rev. Civ. Stat. Ann., Art,. 62%2-=19, (Ve rnon

Ann. § 63-30-10(1) (24 Repl. ; g v. City of Seattle

2ad 239, 246, 525 pP.24 228, 211 b Jy Wis,

895.43(3) (1966).

23/ Colo. Rev. Stat. § 24-10-104 (1973); M
71,185 (Vernon Supp. 1980); N.C. Gen. Stat. § 160A-485%

Vt. Btat. Ann., Tit. 29, § 140) 1970

24/ Ala. Code

State, 555 P.24 248, 2%

185, & 11=-981(AYI(2): La.

v. City of Weirton,

difficulr to Aetermine

governments in Hawaii.
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