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T ITH—DISSENT

[ ] OWEN » CITY OF INDEFENDENCE
events “connected with” the firing. Anfe, at 10-12; 500 F.
2 st 937. That court attached great significance to the

ution adopted by the City Council st its April 17 meet-
But the resolution merely recommendsd that Alberg
“appropriate sction.” and the Distnet Court found
“caumsl connection” between events in the City Counail
the firing of Owen. 421 F. Supp., st 1121, Two days
before the Council met. Alberg already had decided o dis
miss Owen. Indesd Councilman Roberts stated at the
meeting that the City Manager had askedd for Owen's resig-
nation. App. 23

Even if the Council resolution is viewed as part of the
discharge process. Owen has demonstrated no denial of his
liberty. Neither the City Manager nor the Council cast any
sspersions on Owen's charscter. Alberg absolved all con-
nected with the property room of any illegal activity, while
the Council resolution alleged no wrongdoing  That events
focused public attention upon Owen's dismissal s undeniable
such attention is a condition of employment—and of dis-
charge— for high government officials Neverthelesa nothing
in the actions of the City Manager or the City Couneil trig-
gered & constitutional right to & name-clearing heanng '

The Ty Charter prohilets anv myodvemen! of Councl memles @
the City Manager's prrmnnel decsssns  Sevien 1] of the (harter stales
thai Councdl members may nol “participste | any manner 0 e
w“”. o remmee sl of ofrers ared L T | the oy b wdat mon
of §211 = & misdemeanor thal may be punshed by epeton (o o

P The Court saggests sapewha! crvpteeall that ogma wee mnjeed on
Owen wvhen “the sty—throngh 'he unanmmons resoluten of the ity
Coaned — redenars] 0 the jailde an  allege] fader ofa!emmern’ )= aTang

LEERT

ftet mndeer s bt v wred mtegrty Auie, st VO n | The Couri fals
bowesver i wentily any  allegesdly Talee o stement The Fesduitesn dud
mall lor puble doslssare ol the purts o e progerty  roen of sl e
bagt theme Pejerts were yer  eleaes] Id al 7 D rwbewal w1 T e
mpdaind allegesd that the fadure 0 rrleae e repeerts =00 o aw ool
mmfarwdn of ot wer  ham App & The rreduien sl ™

Perresd e repurts o ihe porvewewtor sl enllnl on the Uity Manager e
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The statements by Councilman Rolerts were neither neas-
uredd nor benign, but they provide no bams for this artion
againet the city of Independence. Under Monmell v. New
York City Depl. of Socval Bervaces, 438 1 S A58 60] ( 1078
the city emnmet be held liable for Hobwris' statements of LY
theory of respondeal superor. That case held that § 10853
makes municipalites liable for constitutional deprivatons
only if the challenged action was taken “pursuant to official
municipal policy of some nature *  As the Court noted
“a municipality cannot be held hable solely because 1t emplovs
8 tort feasor Tbnd emphasis in onginal The state-
ments of a mngle councilman scarcely ris '
mumcipal poley *

As the Ihatriet Court eoneluded
slances suggesled that as Cheef o
been an  inethewnt q.-i:n..l sLre Lor
This Court now finds unconstitutional
of unobpectiwonable official acts witl
ments of a lone ¢ suncilman who had o
rharge [irwrsa The notorety that sttend
resiiltes] el (o any iy ,--' &v_ |
apprehension of the reasous for a

n :-l.;ul Therr was no constitytonal
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Hl.wn[ I‘l'bt‘b.li-hu"lr-r'l A eonstitutonal lir'1rr:'- ation from the
valid exercise of governmental authority the Court holds that
municipalities are strictly liable for thewr constitutional torts
Until two years ago, municipal corporations enjoyed absolute
immunity from § 1983 claims Monroe v. Pape, 385 ', 8
187 (1081). But Monell v. New York City Dept. of Social
Services, mupra, held that local governments are “persons
within the meaning of the statute, and thus are liahle
agrs for constitutional violations inflicted by muney
chen A U. 8 ai 800 Monell did not address Lhe
whether r11In||f‘i|~tl|1li'l rui‘h'l enjoy B r]-.u..r--! i
llll’-'ll!h deflense agninst § 1983 artons fd. mi
id., at T13-T14 (Pownrr, J., concurring

Aflter today's decimon, muncipalities will have go
short yvears from alsolute mmumity under | 1983 L
limbulity As a policy matter, | believe that strict
lisbility unreasonably subjects local governn
judgments for a*tions that were reascnabl
It convertsa municipal governance nto
through constitutional obetacles that oft
unknowable

The Court’s decision also
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views the enactment of §| 1953 aa a direct abodition
tonal munseipal mmunites Unless the ourt
s previous inunmunity idermmons. the sijenee 10
mean that the 42d Congress mutely acoepted thi
exrculive officers. but mlentdy repected comumon-law
immunity, [ find this interpretation of the statu
i plausible
3

Important public policies support the extenss
immunity w0 loeal governments. First, as reo
doetrine of sparstion of powers s
should be ai leasi presumptively
review.  Chiel Justice Marshall wrots
1 Cranch 137 170 (18E3), that
|- nol o Ingul 1] Lhie
perform duties o
stress<] the cautim

tions, i thewr na
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idea that Liability should not attach unless there was
a constitubional fght was at risk Ths wles
ernmen lal entites and v edual offiemls slike

law s what the courts say it s and—as demos
day s decimon and its precursor. Wons

acwnl lawver would hesitate to give a fir

[T ] [l|m|||‘- wreit e '“-.l |i",-¢.] L=
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being municipalities “t0 & dead stop” Cong Globe, 424
Cong., Ist Sess, 763 (187]1) (Sen, Camerly). See o at 762
(Sen. Stevenson); 772 (Sen. Thurman) Representative
Bingham srgued that municipal liability might be so great
under the measure a8 o deprive a community “of the meana
of administering justice.” Id., al T8 Some congressmen
argued that strict liability would inhibut the eflective opers-
tion of municipal corporstions. The possabulity of liabality
Represeniative Kerr insisted, could prevent local officials
from exercising “necessary and customary functions ™ /d.,
gl THD. See od, at TE3 (Sen. Casserly ): wd., at 808 ( Hep
Ciarfield )

M-ﬂ l|"|1|h‘u1'l the Opponen L |J'||r-f‘lni to lialwlity I!-|'l-'r*!
without any showing that s municipality knew of an impending
sonstitutional deprivation Senator Sherman defended thie
feature of the amendment as & charactenstic of not acts long
foree in England and ths countm Id st T But Senalo
Btevenson argued against ereating “a corporate habihity fo
;I-Flm..l imjury which no prudenee or foresaghi
preven ted Id. st ™2 In the mosi thorough eni
the amendment. Senator Thuriman carefully reviews| o
acts of Marvland and New York, He emphasised that tl
laws unposes liability only when a plaint
loral government had both noties
ahd the power to prevent it.  Id _»

“Is not that rnight?
or pansh lLiable wher
antsipmts that snvy
milteedl and when it
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geverally held that municipal corporations wer
acts undertaken in their “govermnine tal =
“propretary.  capacity Mimt States now
for determining when a local governiment
damagrs. See nfra, st M- Suill, the
e tary dstinction  retains sgnificancs
widely acorpted when § 1080 was enacts
ahle that & Congress thoroughly verssd
doctrine. sw Monell v. New York Cuty Dy
wea, 43 U, 8 sl 000 would haw teeti o
to ecreale the strict liabality reguns
Court

More dirertly relevant to
tinction et ween the " dsere o
Ill':l.] Eovertiine la
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failing to predict our decision i Kaoth \s

guvernnen s and thewr officials will {aee the

of erushing damage judgments whenever g juol
eurrent law » later found to be unconstitutom

B justice of wisilom in Lhal ouleodis
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