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mental bodies did not enjoy the sort of “good-faith™ qualified
immunity extended to them by the Court of Appeals,

As a general rule, it was understood that a municipality's
tort liability in damages was identical to that of private COrpo-
rations and individuals:

“There is nothing in the character of a municipal cor-
poration which entitles it to an immunity from liability
for such malfeasances as private corporations or indi-
viduals would be liable for in a civil action. A municipal
corporation is liable to the same extent as an individual
for any act done by the express authority of the corpora-
tion, or of a branch of its government, empowered to
act for it upon the subjeet to which the particular act
relates, and for any aet which, after it has been done,
has been lawfully ratified by the corporation.” T. Shear-
man & A. Redfield, A Treatise on the Law of Negligence
§ 120, at 139 (1869) (hereinafter Shearman & Redfield).

Accord, 2 Dillon § 764, at 875 (“But as respects municipal

corporations proper, . . . it is, we think, universally considered,
even in the absence of statute giving the action, that they are
liable for acts of misfeasance positively injurious to individ-
usals, done by their authorized agents or officers, in the course
of the performance of corporate powers constitutionally con-
ferred, or in the execution of corporate duties.”) (emphasis in
original). See 18 E. MeQuillin, Municipal Corporations
§33.02 (3d rev. ed. 1977) (hereinafter McQuillin),  Under
this general theory of liability, a municipality was deemed
respongible for any private losses generated through a wide
variety of its operations and funections, from personal injuries
due to its defective sewers, thoroughfares, and public utilities,
to property damage caused by its trespasses and uncompen-
sated takings™

¥ Bee generally C. Rhyne, Municipal Law T20-789 (1957): Shearman &
Redfield §§ 143-152; W. Williums, The Liability of Municipal Corporalions
for Tert (1901) (bereinafrer Williams),
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Yet in the hundreds of cases from that era awarding dam-
ages against municipal governments for wrongs committed by
them, one searches in vain for much mention of a qualified
immunity based on the good-faith of municipal officers. In-
deed, where the issue was discussed at alll the courts had
rejected the proposition that a municipality should be privi-
leged where it reasonably believed its actionz to be lawful.
In the leading case of Thayer v. Boston, 19 Pick. 511, 515-516
{Mass. 1837), for example, Chief Justice Shaw explained:

“There is a large class of cases, in which the rights of
both the public and of individuals may be deeply in-
volved, in which it eannot be known at the time the act
is done, whether it iz lawful or not.  The event of a legal
inquiry, in a court of justice, may show that it was unlaw-
ful,  Still, if it was not known and understood to be
unlawful at the time, if it was an act done by the officers
having competent authority, either by express vote of
the eity government, or by the nature of the duties and

functions with which they are eharged, by their offices, to
act upon the general subject matter, and especially if the
act was done with an honest view to obtain for the public
gome lawful benefit or advantage, reason and justice ob-
viously require that the eity, in 1ts corporate capac-
ity, should be liable to make good the damages sustained
by an individual, in consequence of the acts thus done.

The Thayer principle was later reiterated by courts in several
jurisdietions, and numerous decisions awarded damages against
municipalities for violations expressly found to have been
eommitted in good faith, See, e. g., Town Council of Akron
v. McComb, 18 Ohio 229, 230231 (1849); Horton v. Ipswich,
66 Mass. 488, 480, 402 (1833); Elliot v. Concord, 27 N. H.
204 (1853); Hurley v. Town of Teras, 20 Wis, 634, 637638
(1866) ; Lee v. Villiage of Sandy Hill, 40 X, Y. 442, 448451
(1869 ) ; Billings v. Worcester, 102 Mass. 329, 332333 (1869);
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Squiers v. Villiage of Neenah, 24 Wis. 588, 503 (1869) ; Hawks
v. Charlemont, 107 Mass, 414, 417-418 (1871)

That municipal corporations were commonly held liable
for damages in tort was also recognized by the 42d Congress.
See Monell v. New York City Dept. of Social Services, supra,
at 633. For example, Senator Stevenson, in opposing the
Sherman amendment’s creation of a municipal liability for the
riotous acts of its inhabitants, stated the prevailing law:
“Numberless cases are to be found where a statutory liability
has been created against munieipal corporations for injuries
resulting from a neglect of corporate duty.” Globe 762,

*2 Accord, Bunker v, City of Hudson, 122 Wiz 43, 54, 00 X, W, 448, 452
(1004); ity of Oklahoma City v. Hill Bros., 6 Okla. 114, 137-13%, 5 P.
242, 249-250 (1897); Schussler v. Board of Comm'rs of Hennepin County,
67 Minn. 412, 417, 70O N, W 6, 7 (1807); MceGraw v. Town of Marion, 08
Ky 673, 680683, 34 8. W, I8, 20=21 (18%06). See generally Note, The
Liability of Cities for the Negligenee and Other Misconduet of Their Offi-
eer= and Agents, 30 Am. 3t. Rep, 376, 405411 (1593).

Even in England, where the doctrine of official immunity followed by
the American courts was first established, no immunity was granted where
the damages award was to come from the public treasury. As Baron
Bramwell stated in Ruck v. Williams, 3 Hurlstone & Normans 308, 320
{1858):

“I ean well understand if 4 person undertakes the office or duty of a4 Com-
missioner, and there are no means of indemnifving him against the con-
sequences of a slip, it i reasonable to hold that he should not be respon-
gible for it. I can also understand that, if one of several Commissioners
does something not within the scope of his authority, the Commissioners
ag & body are not liable. But where Commissioners, who are o quasi cor-
porate body, are not affected [0 e, personally] by the result of an action,
inssmuch as they are authorized by aet of parlisment to raise a fund for
pavment of the damages, on what principle i= it that, if an imdividual
member of the public suffers from an ser bong fide bt erroncously done,
he is not to be compensated? It seems to me mcousistent with actual
justice, and not warranted by any prineiple of law,”

Bee generally Bhearman & Redfield §§ 133, 175

“ Benator Stevenson proceeded to read from the decision in Prather v,
Legington, 13 Monroe's Ky, Reports 559, 560 (1552)

“Where a particular act, vperatiog injuriously to an iodividaal, i
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Nowhere in the debates, however, is there a suggestion that
the common law excused a city from liability on aceount of
the good faith of its authorized agents, much less an indiea-
tion of a congressional intent to incorporate such an immunity
into the Civil Rights Aet.** The ahsence of gny allusion to a
municipal immunity assumes added significance in light of
the objections raised by the opponents of § 1 of the Act that
its unqualified language could be interpreted to abolish the
traditional good-faith immunities enjoyed by legislators,
judges, governors, sheriffs, and other public officers® Had
there been a similar common-law immunity for municipalities,

authorized by a municipal corporation, by a delegation of power either
general or speeial, it will be liable for the injury in its corporate eapacity,
where the acts done would warrant a like action aganst an individual,
But as a general mle a corporation i not rezponsible for the wnauthorized
and unlawful acts of its officers, alt hl;;l:lg]] done under the eolor of their
office; to render it liable it must appear that it expressly authorized the
aets to be done by them, or that they were done in pursuance of a general
guthority to act for the corporation, on the subjeet to which thev relate.
(Thayer v. Boston, 19 Piek., 511.) It has also been held that cities are
respans=ible to the eame extent, and in the same manner, as natural persons
for injuries occasioned h.!.' the negligence or unskillfulness of their agents
in the construction of works for their benefit.” Globe 762,

2 At one point in the debates, Sen. Stevenson did protest that the Sher-
man amendment wonld, for the first time, “create a corporate liability for
personal injury which no prudence or foresight could have prevented.”
Ihid, As his later remarks made clear, however, Stevenson's objection
went onlv to the novelty of the amendment’s creation of vicanions munici-
pal lability for the unlawful acts of private individuals, “even if a muniei-
pality did not know of an impending or ensuing riot or did not have the
wherewithal to do anyvthing about it." Monell v. New York City Dept.
of Social Services, supra, at G82-693, n. 57.

2 Sew g, g, Globe 365 (remarks of Rep. Arthur) (“But if the Legisha-
ture enacis a law, if the Governor enforees it, if the judge upon the bench
renders 4 judgment, if the sheriff levy an exceution, exeeute o Writ, serve
8 summons, or make an arrest, all acting under o solemn, official oath,
though e pure in duty s a saint and as immaculate as o seraph, for a
mere error in judgment, they are lable . . . "); ad, at 355 (remarks of

H""I" Lewiz) ; Globe App. 217 (remarks of Sen. Thuriun},




T8-1T70—0PINTON
OWEN v. CITY OF INDEPENDENCE 21

the bill's opponents doubtless would have raised the spectre
of its destruetion, as well.

To be sure, there were two doctrines that afforded municipal
corporations some measure of protection from tort liability,
The first sought to distinguish between a municipality’s “gov-
ernmental” and “proprietary” functions; as to the former,
the city was held immune, whereas in its exercise of the latter,
the city was held to the same standards of liability as any
private corporation. The second doetrine immunized a munie-
ipality for its “discretionary” or “legislative” activities, but
not for those which were “ministerial” in nature. A brief
examination of the application and the rationale underlying
each of these doctrines demonstrates that Congress could not
have intended them to limit a municipality’s liability under
g 1983.

The governmental-proprietary distinetion * owed its exist-
ence to the dual nature of the municipal corporation. On
the one hand, the municipality was a corporate body, capable
of performing the same “proprietary” functions as any private
corporation, and liable for its torts in the same manner and
to the same extent, as well, On the other hand, the munici-

® In actuality, the distinetion between s mumieipality’s governmental
and proprietary functions i= better characterized not as a line, but as a
succession of points. In efforts to aveid the often-harsh results oceasioned
by a literal application of the test, courts frequently ereated highly
artificial and elusive distinetions of their own., The result was that the
very same aetivity might be considersd “governmental” in one jurisdiction,
and “proprietary” in another. See 18 MeQuillin § 5302, a1 105. See al=o
W. Prosser, Hundbook of the Law of Torts § 131, at 979 (4th ed. 1971)
(hereinafter Prosser). As this Court stated, in reference to the * ‘non-
governmental -governmental’ quagmire that has long plagued the law of
mumicipal eorporation":
“A comparative study of the cases in the fortyv-eight States will disclose an
irreconeilable conflict.  More than that, the decisions in each of the States
are disharmonious and disclose the inevituble chaos when courts try to
apply a rule of law that is inberently unsound.” [udign Towing Co. v,
United States, 350 U. B, 61, 85 (1955) (on relearing ).
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pality was an arm of the State, and when acting in that
“governmental” or “public” eapacity, it shared the immunity
traditionally accorded the sovereign.* But the principle of
govereign immunity—itself a somewhat arid fountainhead
for munieipal immunity *—is necessarily nullified when the

* "While acting in their governmental eapacity, municipal rorporations
proper are given the benefit of that same rule which iz applied to the
eovereign power itzelf, and are sfforded complete immunity from eivil
responsibility for acts done or omitted, unless such responsibility iz ex-
pressly ereated by statnte.  When, however, they are not acting in the
exercize of their purely governmental functions, but are performing duties
that pertain to the exercize of those private franchises, powers, and privi-
legez which belong to them for their own eorporate benefit, or are dealing
with property held by them for their own corporate gain or emolument,
then a different rule of liability i= applied and they are generally held
responsible for injuries arising from their neglgent acts or their omissions
to the same extent as a private corporation under like cireumstances,”
Williams §4, at 9. See gencrally 18 MeQuillin §8 53.02, 5304, 5324,
Proszer § 131, at 977-983; James, Tort Liability of Governmental Units and
Their Officers, 22 T, Chi. L. Rev. 610, 611-612, 622-629 {1935).

2= Although it has never been understood how the doctrine of soversign
immunity came to be adopted in the American democracy, it apparently
gtems from the personal immunity of the English monarch as expressed in
the muxim, “The King can do no wrong.” It has been suggested, how-
ever, that the meaning traditionally aseribed to this phrase is an ironie
perversion of it original intent: “The maxim merely meant that the King
was not privileged to do wrong. If his acts were against the law, they
were injuriae (wrongs). Bracton, while ambiguous in his several state-
ments ag to the relation between the King and the law, did not intend to
eonvey the ides that he was incapable of committing a legal wrong."
Borehard, Government Liabality in Tort, 34 Yale L. J. 1, 2, n. 2 (1924).
Sev also Kates & Houba, Liability of Public Entities Under SBection 1983
of the Civil Rights Act, 45 8. Cal. L. Rev. 131, 142 (1972)

In this eountry, “[t]he sovereign or governmental imumunity doetrine,
holding that the state, it= subdivisions and municipal entities, may not be
held liable for tortions acts, was never completely accepted by the courts,
its underlying priociple being deemed contrary to the basic coneept of the
law of torts that lability follows negligence, as well as foreign to the
gpirit of the constitutional guarantee that every person # entitled to a
legul remedy for injuries he may peceive in his persan or property, As &
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State expressly or impliedly allows itself, or its creation, to
be sued. Municipalities were therefore liable not only for
their “proprietary” acts, but also for those “governmental”
functions as to which the State had withdrawn their im-
munity. And, by the end of the 19th century, courts regu-
TIarly held that in imposing a specific duty on the municipality
either in its charter or by statute, the State had impliedly
withdrawn the eity’s immunity from liability for the nonper-
formance or misperformance of its obligation. See, e. g.,
Weightman v. Washington, 1 Black 39, 50-52 (1862) : City of
Providence v. Clapp, 17 How, 161, 167-169 (1835). See gen-
erally Shearman & Redfield §§ 122-126; Note, Liability of
Cities for the Negligence and Other Misconduet of Their
Officers and Agents, 30 Am. St. Rep. 376, 385 (1893). Thus,
despite the nominal existence of an immunity for “govern-
mental” functions, municipalities were found liable in dam-
ages in a multitude of cases involving such aetivities.

That the muniecipality’s common-law immunity for “govern-
mental” funetions derives from the prineiple of sovereign im-
munity also explains why that doetrine could not have served
as the basis for the qualified privilege respondent claims

re=uli, the trend of judicial decisions was alwavs to restrict, rather than to
expand, the doetrine of munieipal Immunity.” 18 MeQuillin § 53.02, at
14 (footnotes omitted). See also Prosser § 131, at 984 (“For well
over a century the immunity of both the state and the loeal governments
for their torts has been subjected to vigorous eriticism, which at length
has begun to have its effect.”) The seminal opinion of the Florda
Bupreme Court in Hargrove v, Touwn of Cocoa Beack, 96 So. 2d 130
(1957), hus spawned “a minor avalanche of decisons repudiating municipal
immunity,” Prosser § 131, at 985, which, in conjunction with legislative
abrogation of sovereign immunity, has resulted in the consequence that only
& handiul of Btates still cling to the old common-law rule of wnmunity for
governmental funetions. See K. Davis, Administrative Law of the Seven-
ties §2500 (1976 & Supp. 1978) (only two Stutes adhere to the tradi-
tional common-law immunity from torts in the exercise of govermmental
funetions) ; Harley & Wasinger, Government Immupity; Despotic Mantle
or Creature of Necessity, 10 Washburn L. Rev. 12, 3453 (197G},
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under § 1983, First, because sovereign immunity insulates
the munieipality from unconsented suits altogether, the pres-
ence or absence of good faith is simply irrelevant. The eriti-
eal issue is whether injury oceurred while the eity was exer-
cising governmental, as opposed to proprielary, powers or
obligations—not whether ite agents reasonably believed they
were acting lawfully in so conducting themselves®™ More
fundamentally, however, the municipality’s “governmental”
immunity is obviously abrogated by the sovereign’s enact-
ment of a statute making it amenable to suit. Section 1983
was just such a statute. By ineluding municipalities within
the class of “persons” subject to liability for violations of the
Federal Constitution and laws, Congress—the supreme sov-
ereign on matters of federal law *—abolished whatever ves-
tige of the State’s sovereign immunity the municipality
possessed,

The second common-law distinetion between municipal
functions—that protecting the eity from suits challenging
“diseretionary” decisions—was grounded not on the principle
of sovereign immunity, but on a concern for separation of
powers, A large part of the municipality’s responsibilites

= The common-law immunity for governmental functions is thus more
comparable to an absolute immunity from liability for conduet of & certain
character, which defeats a suit at the outset, than to a qualified imnamnity,
which “depend= on the eircumstanees and motivations of [the official’s]
actions, as established by the evidence at trial.”  Smbler v. Pachtman, 424
1. 8., at 419, n. 13.

3 Munieipal defenses—ineluding an assertion of sovereign immunity—
to a federal right of action are, of course, controlled by federal law. See
Fitzpatrick v. Bitzer, 427 U, 8. 445, 455456 (1976); Hompton v. City
of Chicago, 484 F. 2d 602, 607 (CAT 1973) (Stevens, J.) ("Conduct by
persons acting under color of state law which is wrongful under 42 1. 5. C.
§ 1953 or § 1985 (3) cannot be immunized by state law, A construction
of the federal statute which permitted a state immunity defense 1o have
controlling effect would transmute o basie guarantee into au illusory protw-
e and the supremacy clause of the Constitution insures that the proper
consiruetion may be enforeed.”).
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involved broad discretionary decisions on issues of publie
policy—decisions that affected large numbers of persons and
called for a delicate balancing of competing considerations.
For a court or jury, in the guise of a tort suit, to review the
reasonableness of the city's judgment on these matters would
be an infringement upon the powers properly vested in a co-
ordinate and eoequal branch of government. See Johnson v.
State, 69 Cal. 2d 782, 794, n. 8, 447 P. 2d 352, 361 n. 8 (1968)
(en bane) (“Immunity for ‘discretionary’ activities serves no
purpose except to assure that courts refuse to pass judgment
on policy decisions in the provinee of evordinate branches of
government.”). In order to ensure against any invasion into
the legitimate sphere of the municipality’s polieymaking proc-
esses, courts therefore refused to entertain suits against the
city “either for the non-exercise of, or for the manner in which
in good faith its exercises, discretionary powers of a publie
or legislative character.” 2 Dillon § 753, at 862."

Although many, if not all, of a municipality’s activities
would seem to involve at least some measure of diseretion,
the influence of this doctrine on the city’s liability was not as
significant as might be expected. For just as the eourts im-
plied an exception to the municipality's immuntiy for its
“governmental” funections, here, too, a distinetion was made
that had the effect of subjecting the city to liability for much
of its tortious conduet. While the city retained its immunity
for decisions as to whether the public interest required acting
in one manner or another, onee any particular decision was
made, the city was fully liable for any injuries incurred in the

3 Bee penerally 18 MeQuillin § 53.04a ; Bhearman & Redfield §§ 127-130;
Williams § 6, st 15=16. Like the governmental/proprietary distinetion, »
clear line between the mumieipality’s “digeretionary” and “ministerial” fune-
tions was often hard 1o discern, o difficalty which has been mirrored in the
federal courts” attempts to draw a similar distinetion under the Federal
Tort Claims Aet, 28 U, 8. C. §2680 (a). See generally 3 K Davis,
Administrative Law Treatise § 25.08 (1958 & Supp. 1970).
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execution of its judgment. See, e. g., Hill v. Boston, 122 Mass.
344, 358-350 (1877) (dicta) (municipality would be immune
from liahility for damages resulting from its decision where
to construet sewers, sinee that involved a diseretionary judg-
ment as to the general publie interest; but eity would be liable
for negleet in the econstruction or repair of any partieular
sewer, as such activity is ministerial in nature). See gen-
erally C. Rhyne, Munieipal Law § 304, at 736-737 (1957);
Williams § 7. Thus municipalities remained liable in dam-
ages for a broad range of conduct implementing itz disere-
tionary decizions,

Onee again, an understanding of the rationale underlying
the eommon-law immunity for “diseretionary” funetions ex-
plains why that doetrine cannot serve as the foundation for a
good-faith immunity under § 1983, That common-law doe-
trine merely prevented courts from substituting their own
judgment on matters within the lawful diseretion of the munie-
ipality. But a municipality has no “diseretion” to violate
the Federal Constitution ; its dictates are absolute and impera-
tive. And when a court passes judgment on the munei-
pality’s conduet in a § 1983 action, it does not seek to
second-guess the “reasonableness” of the city’s decision nor
to interfere with the local government’s resolution of com-
peting policy considerations.  Rather, it looks only to whether
the municipality has conformed to the requirements of the
Federal Constitution and statutes. As was stated in Sterling
v. Constantin, 287 U, 8. 378, 398 (1932), “When there is a
substantial showing that the exertion of state power has
overridden private rights secured by that Constitution, the
subject is necessarily one for judicial inquiry in an appropriate
proceeding directed against the individuals charged with the
transgression,”

In sum, we ean discern no “tradition so well grounded in
history and reason” that would warrant the conelusion that
in enacting §1 of the Civil Rights Act, the 42d Congress
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sub silentio extended to municipalities a qualified immunity
based on the good faith of their officers. Absent any clearer
indication that Congress intended so to limit the reach of a
statute expressly designed to provide a “bwoad remedy for
violations of federally protected eivil rights,” Monell v. New
York City Dept. of Social Services, 436 U. 5., at 685, we are
unwilling to suppose that injuries occasioned by a muniei-
pality’s unconstitutional conduet were not also meant to be
fully redressable through its sweep.*

B

Our rejection of a construction of § 1983 that would accord
municipalities a qualified immunity for their good-faith econ-
stitutional violations is compelled both by the legislative
purpose in enacting the statute and by considerations of public
policy. The central aim of the Civil Rights Act was to pro-
vide protection to those persons wronged by the “ ‘[ m]isuse of
power, possessed by virtue of state law and made possible only
because the wrongdoer is clothed with the authority of state
law.""” Monroe v. Pape, 365 U. 8. 167, 184 (1961) (quoting
United States v. Classic, 313 U. 8. 299, 326 (1941)). By
creating an express federal remedy, Congress sought to “en-
foree provisions of the Fourteenth Amendment against those
who carry a badge of authority of a State and represent it in
some capacity, whether they act in aecordance with their
suthority or misuse it.”" Monroe v. Pape, supra, at 172,

How “uniquely amiss” it would be, therefore, if the gov-
ernment itself—"the social organ to which all in our society
look for the promotion of liberty, justice, fair and equal
treatment, and the setting of worthy norms and goals for

2 Cf. P. Bator, P. Mishkin, D. Shapiro & H. Wechsler, Hart and
Wechsler's The Federal Courts and the Federal System 336 (2d ed. 1973)
([ Wlhere constitutional rights are at stake the courts are properly astute,
m construing statutes, to avoid the conclusion that Congress intended to
use the privilege of immunity . . . in order to defeat them.")
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social conduet”—were permitted to disavow liability for the
injury it has begotten, See Adickes v, Kress & Co., 308 U, 8.
144, 190 (1970) (opinion of Brexnax, I.). A damages remedy
against the offending party is a vital component of any
scheme for vindicating cherished constitutional guarantees,
and the importance of assuring its efficacy is only accentuated
when the wrongdoer is the institution that has been estab.
lished to proteet the very rights it has transgressed. Yet
owing to the qualified immunity enjoyed by most government
officials, see Scheuer v. Rhodes, 416 U. 8. 232 (1974). many
vietims of municipal malfeasance would be left remediless if
the city were also allowed to assert a good-faith defense,
Unless countervailing considerations counsel otherwise, the
injustice of such a result should not be tolerated.®
Moreover, § 1983 was intended not only to provide com-
pensation to the vietims of past abuses, but to serve as a
deterrent against future constitutional deprivations, as well,
See Carlson v. Green, — U, 8. —, — n. 5 (1980) ; Carey v.
Piphus, 435 U, 8. 247 256-257 (1978). The knowledge that

a municipality will be liable for all of its injurious conduet,
whether committed in good faith or not, should create an
incentive for officials who may harbor doubts about the law-
fulness of their intended actions to err on the side of protect-
ing citizens' constitutional rights® Furthermore, the threat

% The absence of any damages remedy for vielations of all but the most
“clearly established” constitutional rights, see Wood v. Strickland, 420
U. B, at 322, could also have the deleterions effect of freesing constitu-
tional law in itz eurrent state of development, for without o menningful
remedy, agerieved individuals will have little incentive to seek vindication
of those constitutional deprivations that have not previously been clearly
defined.

HFor example, given the discussion that preceded the Independence
City Couneil’s adoption of the allegedly slanderous resolution Bnpugning
petitioner’s mtegrity, =ee n. 6, supra, one must wonder ths entive litigation
would have been pecessary had the eouncil members thought that the city
might be liable for their misconduct,
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that damages might be levied against the city may encourage
those in a policymaking position to institute internal rules
and programs designed to minimize the likelihood of unin-
tentional infringements on constitutional, rights® Such
procedures are particularly beneficial in preventing those
“gystemic” injuries that result not so much from the con-
duct of any single individual, but from the interactive be-
havior of several government officials, each of whom may be
acting in good faith. Cf. Note, Developments in the Law:
Seetion 1983 and Federalism, 90 Harv, L. Rev, 1133, 1218~
1219 (1977).*

Our previous decisions conferring qualified immunities on
various government officials, see supra, at 13-15, are not to be
read as derogating the significance of the societal interest in
compensating the innocent victims of governmental miscon-
duet. Rather, in each case we concluded that overriding
considerations of publie policy nonetheless demanded that the
official be given a measure of protection from personal liability.

The concerns that justified those decisions, however, are less

85 Cf, Albermarle Paper Co. v. Moody, 422 U, 8. 405, 417418 (1975):

“If emplovers faced only the prospect of an injunctive order, they would
have little incentive to shun practices of dubious legality. It is the reason-
ably certain prospect of a backpay award that ‘provide[=] the spur or
eatalyst which causes emplovers and unions to seli-examine and to sell-
evaluate their employment practices and to endesvor to climinate, so far
as possible, the last vestiges of an unfortunate and ignominious page in
thiz country’s history.” United States v. N. L. Dudustries, Inc., 470 F. 2d
354, 379 (CAR 1973)."

6 I addition, the threat of linbility against the city ought to i rense
the attentiveness with which officials at the higher levels of government
supervise the conduct of their subordinates. The need to institute svatem-
wide measures in order to inerease the vigilwee with which otherwise
indifferent municipal officials protect citizens' constitutional rights 1=, of
course, particularly seute where the front-line ofticers are judgment-prool
in their individual capacities,




T8-17T0—0PINION
a0 OWEN ». CITY OF INDEPENDENCE

compelling, if not wholly inapplicable, when the liability
of the municipal entity iz at issue.*

In Scheuer v. Rhodes, supra, at 240, THE CHIEF JUSTICE
identified the two “mutually dependent ratjonales” on which
the doctrine of official immunity rested:

“(1) the injustice, particularly in the absence of bad
faith, of subjecting to liability an officer who is required,
by the legal obligations of his position, to exercise discre-

87 On at least two previons occasions, this Court has expressly recog-
nized that different considerations eome into play when governmental
rather than perzonal liability 2 threatened, Hutto v. Finney, 437 U, 2, 678
(1978), affirmed an award of attorney’s fees out of state fundz for a
deprivation of constitutional rights, holding that such an asse=ament would
not contravene the Eleventh Amendment. In response to the suggestion,
adopted by the dissent, that any award should be bome by the govern-
ment officials personally, the Court noted that such an alloeation would
not only be “manifestly unfuir,” but would “def[v] this Court’s insistence
in a related context that imposing personal liability in the absence of bad
faith may ecause state officers to ‘exercise their diseretion with undue
timidity.! Wood v, Strickland, 420 U, 8. 308, 321.” [d., at 699, n. 32.
The Court thus acknowledged that imposing personal liability on publie
officials could have an undue chilling effeet on the exercise of their decision-
making responsibilities, but that no such pernicious consequences were
likelv to flow from the possibility of a recovery from publie fumds.

Our decision in Lake Country Estates, fre, v. Tahoe Planning Agency,
4400 17, 8. 391 (1979}, ulso recognized that the justifications for immuniz-
ing officials from personal liability have little foree when suit 15 brought
against the governmental entity itself. Petitioners in that case had sought
damages under § 1983 from a regional planning ageney and the individual
members of its governing agency.  Relying on Tenney v. Brandhove, 341
1. 8. 387 (1951), the Court concluded that “to the extent the evidence
disclosis that these individuald were acting in a capacity comparable to
that of members of 8 state legislature, they are entitled to absolute mow-
nity from federal damages liability.” 440 U. 8., at 406 At the same
time, however, we cautioned: “H the respondents bave enacted uneonstiti-
tional legislation, there is no reason why reliefl against TRPA itself should
not adequately vindicate petitioners’ interests. See Monell v. New York
City Dept. of Social Services, 436 U. 3. 658." Id., at 405, n. 29,
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tion; (2) the danger that the threat of such liability
would deter his willingness to execute his office with the
decisiveness and the judgment required by the publie
good.” *

The first consideration is simply not implicated when the
damage award comes not from the official’s poeket, but from
the public treasury. It hardly seems unjust to require a
munieipal defendant which has violated a eitizen's constitu-
tional rights to compensate him for the injury suffered
thereby. Indeed, Congress enacted § 1983 precisely to pro-
vide a remedy for such abuses of official power. See Monroe v.
Pape, supra, at 171-172, Elemental notions of fairness die-
tate that one who causes a loss should bear the loss.

It has been argued, however, that revenue raised by taxa-
tion for public use should not be diverted to the benefit of a
single or discrete group of taxpayers, particularly where the
municipality has at all times acted in good faith. On the
contrary, the accepted view is that stated in Thayer v. Boston,
supra—"that the city, in its corporate capacity, should be
liable to make good the damages sustained by an [unlucky]
individual, in consequence of the acts thus done,” 19 Pick.,
at 516. After all, it is the public at large which enjoys the
benefits of the government's activities, and it is the publie
at large which is ultimately responsible for its administration.
Thus, even where some constitutional development eould not
have been foreseen by municipal officials, it is fairer to allocate
any resulting financial loss to the inevitable costs of govern-

8 Wood v. Strickland, 420 U, 8B, 308 (1975), mentioned a third justifi-
cation for extending a qualified immunity to publie officials: the fear that
the threat of personal liability might deter citigens from holding public
office. Bee id., at 320 (“The most capable candidates for school board
positions might be deterred from seeking office if heavy burdens upon
their private resources from monetary bability were u lkely prospeet dur-
ing their tenure”). Such fears are totally unwarranted, of course, once
the threat of personal lisbility is eliminated.
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ment borne hy all the taxpayers, than to allow its impact to
be felt solely by those whose rights, albeit newly recognized,
have been violated. See generally 3 K, Davis, Administrative
Law Treatise §25.17 (1958 and Supp. 1970) - Prosser § 131,
at 978; Michelman, Property. Utility, and Fairness: Some
Thoughts on the Ethical Foundations of “Just Compensation”
Law, 80 Harv. L. Rev. 1165 (1067).

The second rationale mentioned in Scheuer also loses its
force when it is the municipality, in contrast to the official,
whose liability is at issue. At the heart of this justification
for a qualified immunity for the individual official is the eon-
cern that the threat of personal monetary liability will intro-
duee an unwarranted and unconseionable eonsideration into
the decisionmaking process, thus paralyzing the governing
official’s decisiveness and distorting his judgment on matters
of public policy.* The inhibiting effect is significantly re-
duced, if not eliminated, however, when the threat of personal

 Monell v. New York City Dept. of Social Services, supra, indicated
that the principle of loss-spreading wus an insufficient justification for
holding the municipality liable under § 1983 on a respondeat superior
theory. 436 U, 8., at 693-694. Here, of course, quite a different sitnation
g presented.  Petitioner does not seek to hold the city responsible for
the unconstitutional actions of an individual official “solely  because it
employs a tortfeasor.” fd, at 691, Rather, lability i= predicated on a
determination that “the aetion that = alleged 1o be unconstitutional imple-
ments or execules & policy statement, ordinance, regulation, or devision
officially adopted and promulgated by that body's officers”” £, at G090,
In this circumstance—when it is the loeul government itself that is respon-
gible for the constitutional deprivation—it is perfectly ressonable to dis-
tribute the loss to the public a2 o eost of the administration of government,
rather than to let the entire burden fall on the injured individwal.

1 “The imposition of monetary costs for mistakes which were not unres-
sonable i the lght of all the cireumstances would undoubtedly deter even
the most conscientious school decisionmaker from exercising hiz judgment
mdependently, forcefully, and in & muanner best serving the long-term
itere<t of the school and the students,” Wood v, Strieklond, supra, at

319420
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liability is removed. First, as an empirical matter, it is ques-
tionable whether the hazard of municipal loss will deter a
public officer from the conscientious exercise of his duties:
city officials routinely make decisions that either require a
large expenditure of munieipal funds or involve a substan-
tial risk of depleting the public fise. See Kostka v. Hogg, 560
F. 2d 37, 41 (CAl 1977). More important, though. iz the
realization that consideration of the municipality's liability
for constitutional violations is quite properly the concern of
its elected or appointed officials, Indeed, a decisionmaker
would be derelict in his duties if, at some point, he did not
consider whether his deeision eomports with constitutional
mandates and did not weigh the risk that a violation might
result in an award of damages from the public treasury. As
one commentator aptly put it, “Whatever other concerns
should shape a particular official’s actions, certainly one of
them should be the constitutional rights of individuals who
will be affected by his actions. To eriticize section 1983 li-

ability because it leads decisionmakers to avoid the infringe-
ment of constitutional rights is to criticize one of the statute’s
raisons d'étre.”” Y

4 Note, Developments in the Law: Section 19583 and Federulizm, 90
Harv, L. Rev. 1133, 1224 (1977). See also Johnson v. California, 69 Cal.
2d 782, TO2-793, 447 P. 2d 352, 350-360 (1968):

“MNor do we deem an emplovee’s eoncern over the potential hability of
hiz employer, the governmental unit, o justifieation for an expansive defini-
tion of ‘diseretionary,” and hence mmune, acts, As o threshold matter,
we consider it unlikely that the possibility of government liability will be
# seriond deterrent to the fearless exervise of judgment by the em-
ployee. . .. In any event, however, to the extent that sueh a deterrent
effect takes hold, it may be wholesome. An employee in a private enter-
prise paturally gives some considerution to the potential lability of his
emplover, and this attention unquestionubly promotes cureful work; the
potential labiity of 4 governmental entity, to the extent that it affects
primary conduet ai all, will similarly influence public employeess.”  [Cita-
tion and footnote omitted.)
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In sum, our decision holding that municipalities have no
immunity from damages liability flowing from their consti-
tutional violations harmonizes well with developments in the
common law and our own pronouncements on official iimmuni-
ties under § 1983. Doectrines of tort law have changed sig-
nificantly over the past century, and our notions of govern-
mental responsibility should properly reflect that evolution.
No longer is individual “blameworthiness” the acid test of
liability: the prineiple of equitable loss-spreading has joined
fault as a factor in distributing the costs of official misconduct.

We believe that today’s decision, together with prior prece-
dents in this area, properly allocates these costs among the
three principles in the scenario of the § 1983 cause of ac-
tion: the victim of the constitutional deprivation; the officer
whose conduct caused the injury; and the public. as repre-
sented by the municipal entity. The innocent individual who
is harmed by an abuse of governmental authority is assured
that he will be compensated for his injury. The offending
official, so long as he conduets himself in good faith, may go
about his business secure in the knowledge that a qualified
immunity will proteet him from personal liability for damages
that are more appropriately chargeable to the populace as a
whole. And the public will be forced to bear only the costs
of injury inflicted by the “execution of a government’s policy
or custom, whether made by its lawmakers or by those whose
edicts or acts may fairly be said to represent official poliey.”
Monell v. New York City Dept. of Social Services, 436 U. S,
at G4,

Reversed.
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