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78-1779

Owen v. City of Independence

Monell revisited

Trial court held a municipal corporation was a person under § 1983 and could be sued – but left open the question whether entitled to a good faith immunity.  Monroe v. Pape, to the extent inconsistent, was overruled.  

District Court (Becker, J)


A.
Owen not entitled to notice and hearing
1.
Circumstances [had] not imposed a stigma
2.
Alberg
 already decided to fire; therefore Roberts’ statements had no causal relationship to firing.

3.
Council had no jurisdiction
 to influence the firing decision by Alberg

4.
Alberg publicly stated no evidence to sustain criminal allegations

B.
Individuals acted in good faith & therefore immune if sued in official capacity (they were)

C.
City also should have the benefit of good faith immunity

Eighth Circuit #1
 reversed

1.
Petitioner has a Bivens suit under 14th Amendment directly

2.
Petitioner was stigmatized – press statement impugned honesty, referred to prosecution, fired.

3.
Monetary award proper

4.
No property interest in the job (issue not raised on cert)
 but deprived of a liberty interest.

5.
Good faith not a defense for a municipal corporation to “equitable monetary relief.”
a)  
Deterrence to doing a good job not exist when city itself will bear the award. 
Grant vacate remand [for] reconsideration under Monell
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78-1779 (2)

8th Circuit #2  Now the decision affirms the district court
OK

1.  
Deprived of a liberty interest without
 due process

OK?

2. 
No need for Bivens action since suit under 1983 possible
3.
But city entitled to qualified immunity
a.
Not entitled to absolute immunity under Monell

b.
Impliedly entitled to some limited immunity

c.
Officials acted in good faith


I joined Monell


I think 8th Circuit about right the 1st time
The property interest question is not before us – not in petitioner’s questions presented

In Court’s past cases any official immunity has depended on the common law

So far as I can see there was no municipal corporation immunity at common law (save
 sovereign immunity). 
1871 – municipal corporations liable for proprietary actions, and, by statute, for governmental


That should be the end of the case

But if policy questions are to apply, they support petitioner
1.
The deterrence (from governing) factor not impressive – Municipal corporations already liable in contract and tort.

2.
Constitutional wrongs deserve no less protection
3.
Officials are to be encouraged to weigh constitutional wrongs
4.
City’s “policy” and “conduct” distinction is no good – latter is respondeat superior.

5.
Municipal Corporation liability here not inconsistent with non liability of the individual

6.
Ample protection to the muncipal corporation when they are not liable under respondeat superior and thus are liable only when the action’s pursuant to official policy

7.
Qualified immunity would defeat broad purpose of Civil Rights Acts.

Reverse








5 January 80
Ready [illegible]





8th Circuit about right the #1 time








�Words added by the editor for clarity are enclosed in brackets as are editor comments. All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  All single underlining was red in the original.  All double underlining was underlined once in red and once below in blue-green.  Words and check marks in the left margin were roughly the same color and roughly the same location in the original and appear to have been added later.  


� Judge William H. Becker presided over the Owen case at trial.  


� Independence City Manager Lyle W. Alberg.  


� This abbreviation could also be “power.”  


� Presumably, this refers to the first decision of the 8th Circuit


� The parenthetical material was enclosed in brackets in the original.  


� Here and in other documents, Blackmun uses the French word “sans” to mean “without.”


� The abbreviation appears to be “sa,” but it’s meaning is not clear.  “Save” (in the sense of “except for”) seems likely in light of the context and the following note.  


� This indented material and the previous parenthetical are written in smaller letters and may have been added later.  


� This appears to be a minus sign (Blackmun’s ordinary symbol for “reverse”) which would be consistent with the context and Blackmun’s vote. However, it could also simply be line without particular meaning.  





