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a8 well, because its officials acted in good faith and withoul
malice.” 580 F, 24 335, 337-338 (CAR 1978). W granted
ecrtiorari, — U, 8. — (1979). We reverse,

I

The events giving rise to this suit are detailed in 1.|||- Dis-
trict Court’s findings of fact, 421 F. Supp. 1110 (WD Mo
1976). On February 20, 197, Robert L. Broueek, then City
Manager of respondent city of Independence, Mo, appointed
petitioner George 1. Owen to an indefinite term as Chief u_I"
Police? In 1972, Owen and a new City Manager, Lyle W.
Alberg, engaged in a dispute over petitioner’s administration
of the police department’s property room. In "‘I-I.'eri;.-rf that
year, a 'Iﬂll*lﬁflrl. which the records of the I“"Ir.‘!rfllu'lll ‘*_IH'H['»_
erty room stated had been destroved, turned up in Kansas
[‘j'[r_'.' in the |Hr-a-4*-v-i1rr| of a felon, This diseovery |IF||—|||r|[|1'i
Alberg to initiate an investigation of the management of the
property room \though the probe was initially tlirected by
petitioner, Alberg =oon transferred responsibility for the in-
vestigation to the (City's T]H-|-,'Lr!i|u-lur of Law mstructing the
City Counselor to supervise its conduet and to inform him
directly of its findings
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room. Alberg discussed the resylis of the investigation at an
informal meeting with several City Council members and -
vised them that he would take action at an appropriate time
o correct any problems in the administration of the police
department. .

On April 10, Alberg asked petitioner to resign as Chief of
Police and to accept another position within the department,
eiting dissatisfaction with the MANNer in “'h.jf'h petitioner had
managed the department, particularly his rnanlw;.uale- super-
vision of the property room. Alberg warned that if petitioner
refused to take another position in the department his em-
ployment would be terminated. to which petitioner responded
that he did not intend to resigrn,

On April 13, Alberg issued a public statement addressed to
the Mayor and the City Couneil concerning the results of the
investigation, After referring to “diserepancies” found i
the administration, handling. and security of publie property,
the release coneluded that “[t]here appears to be no evidenee
to substantiate any allegations of a criminal nature” gand
offered assuraneces that “Is]teps have been imitiated on an
administrative level to correct these diserepancies. Id., at
1115, Although Alberg apparently had decided bv th
to replace petitioner as Poliee Chief he
to that end and left for g brief vaes
'Fil}' Couneil of his decision
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able opportunity to respond to those charges' Ay approxi-
mately the same time, City Councilman Pauyl L. Roberts asked
for a copy of the investigative report on the police 1i!'|lzi.r|u'|.tl||t
property room, Although petitioner’s appeal received no im-
mediate response. the Acting City Manager complied with
Roberts’ request and supplied him with the audit report and
witness statements,

On the evening of April 17, 1972, the City Council held jts
regularly scheduled meeting.  After completion of the plan-
ned agenda, Councilman Roberts read a statement he had
prepared on the investigation,® Among other allegations

* The letter, dated April 15, 1972, stated in et :
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Roberts charged that petitioner had misappropriated police
department property for his own use, that nareoties anid
money had “mysteriously disappeared” from his office, that
traffic tickets had been manipulated, that high ranking police
officials had made “inappropriate” requests affecting the police
court, and that “things have oeccurred ecausing the unusual
release of felons.” At the close of his statement. Roberts
moved that the investigative reports be released to the news
media and turned over to the prosecutor for presentation to
the grand jury, and that the City Manager “take all direet

City of Independence, eertain police officers and activities of one or more
other City officials. On Saturday, April 15th for the first time [ Was
able to see these 27 voluminous reports. The contents of §hese repor= are
astoundingly shocking and virtually unbelievahle They deal with the
disappearance of 2 or more television sets from the police department and
signed statement that they were taken by the Chief of Police for his own
personal use,

“The reports show that numerous frewrms properly in the polies ilepart-
ment custody found their way into the hands of others including undesirg.-
bles and were later found by other law CNlOrrement agviicies

"Hi'irlr‘h whow [me] that nareoties held b th |mf.l-.|-jh]|-m-|. M issoitird
Chiel of Police have my=terwously  disappesred
money has mvsteriously disaipeared
have been manni il ted

Reports also indieate
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bad thai the couneil shoulid inmediatedy maks available 1 e
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and appropriate action” against those persons “involved in
illegal, wrongful or gross inefficient activities brought out in
the investigative reports.” After some discussion, the City
Council passed Roberts’ motion with no dissents and one
abstention *

City Manager Alberg discharged petitioner the very next
day. Petitioner was not given any reason for his dismissal -
l‘l("l't‘l"l"i"n‘ﬁi only a written notice stating that his emplovment
as Chief of Police was “terminated under the provisions of
Bection 3.3 (1) of the City Charter.”" Petitioner's carlier
demand for a specification of charges and a publie hearing
was ignored, and a subsequent request by his attorney for an
appeal of the discharge decision was denied by the city on the
grounds that “there is no appellate procedure or forum pro-
vided by the Charter or ordinances of the City of Independenece,
Missouri, relating to the dismissal of Mr. Owen App. 26-27.

The local press gave prominent coverage both to the City
Council's action and petitioner’s dismissal, linking the dis-
charge to the investigation* As instructed by the ( ity Coun-
eil, Alberg referred the investigative reports and witness state-
ments to the l'nrw:-uljng Attorney of Jackson County, Mo..
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for consideration by a grand jury. The results of the audit
and investigation were never released to the publie, I.'m.‘,.”w'
The grand jury subsequently returned a “no t.rm* If‘"' l:_llil
no further action was taken by either the City Couneil or City

Manager Alberg. -

Petitioner named the eity of Indv]wmir-_nﬁ*. f‘it}'_?-fanngfr
Alberg, and the present members of thlns- {‘l'lt_\'lt'uunmll in their
official capacities as defendants in this suit.” .'tllri:!ng that
he was discharged without notice of reasons and without a
hearing in violation of his eoustitutional rights to procedural
and substantive due process, petitioner sought declaratory and
injunctive relief, including a hearing on hi'“. +ii.-ﬁ-||ur|rn-. !m.rlk,
pay from the date of discharge, and attorney’s fees. The Dis-
trict Court, after a bench trial, entered judgment for respond-
ents. 421 F. Supp. 1110 (WD Mo. 1976).""

* Petitioner did nod jl:iTI former Councilman Rolwris in the instant liti-
gition. A separate sction soeking deflamation damages was brought in
tate court against Roberts and Alberg in their individual eapacities.  Peti-
tioner dismissed the state suit agninst Alberg and reached s financial sei-
tement with Roberts, See 560 F. 2d 925 930 (CAS 1977

ir)
¥ The District Court, relving on Monroe Fape, 365 1. 8, 167 [1961).
and City of Kenosha v. Bruno, 412 U, 8. 507 (1973). held that § 1953 did

o create a cause of action agaimst the L |-'|" that

et poner d-|~lj|.|.1
base his daim for relief directls on the Fourteenih

Amendment. On the

metits, however, the eourt determined ¢ hai petitoner’'s discharge did pot

deprive him of any constitutionall
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1]
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A smilarly, the sourt
found that the
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A
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eigma of illegal or mmora

bence did not deprive him of any liberly interest
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nat hing
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¥ stigmatizing eonduet 1o him./ Sevond,

the court found tha the City Couneil's art jons

r's discharge, for City
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10 petitione Manager Alberg had apparently made
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The Court of Appeals initially reversed the Distriet Court,
560 F. 2d 925 (CAR 1977)." Although it agreed with the
District Court that under Missouri law petitioner |.!m'ﬂ‘i-[‘1]
no property interest in continued plnplu}'m.--m as police chief,
the Court of Appeals concluded that the city’s allegedly false
public accusations had blackened petitioner’s name and repu-
tation, thus depriving him of liberty without due process of
law. That the stigmatizing charges did not come ir.nm the
City Manager and were not ineluded in the 1l-ﬂ'1[::|ﬁ| 1|m‘ha.rgp
notice was, in the court’s view, immaterial. What was im-

bis decision to hire a new police chief before the Couneil’s Apn 17ih
meeting. - Lastly, the District Court determined that petitioner was “com-
pletely exonerated” from any charges of illegal or immoral conduct by the
City Counselor’s investigative report, Alberg's public statements, and the
grand jury’s return of a “no troe ball > 421 F. Supp., at 1121-1122,

As an alternative ground for denying relief, the Distriet Court ruled that
the rity was entitled to assert, and had in faet establishisd, a opualified
mm:ur}' against liability based on the good faith of the mdividual defend-
ants who acted as its agents: “[D]efendants bave clearly shown by a
preponderance of the evidence that neither they, nor ther predecessors,
were aware im April 1972, that, under the circumstanees, the Fourteenth
Amendment aceorded plaimtiff the proeedural nghts of notiee and a hear-
ing at the time of his discharge . Defendants have further proven that
‘hl“}' cannot reasonablyv e |'!|.|.l'tf'|1 with ronst ructive notice of sarch 1'1:|;||l-
gince plaintiff was discharged prior to the publication of the Supreme Court
*’{"I.-ﬂnln in Roik v. Board ol R genls, [408 17 8, 54 (1972) ], and I'rr”'f,l
V. Sindermamm, [408 17, 8, 500 (1072) Id., at 1123

n H"“lh ["""“l‘- h.ll'll ||Ini|-l':|.|l'l| frosm 1 hee |I|='nr-r {ourt = .|r.|-|.||.|| i
respondents” challenge to the court s assumptwon of subject-matter jurisdie-
tion under 28 U, 8. C. § 1331, the Court of Appeals held that the city was
subject to suit for reinstatement and backpay under an implied right of |

action arising directly from the Fourteenth Amendment 560 F. 2d 925
032-034 (( .‘\ 1957) Bev Rivenas o S Unknawrn N amiiil '11"‘ il “1

Federal Rureau of Narcotica, 408 1. 8. 388 (18971}

of Appesls conchuded thai petitioner’s elaim  coule
Fourteenth

Hevause 1 he 'r'nlll'l.'

1 rest direetly on ihd

- Amendment, W saw no need to decide whether he coul

nﬁ.:::ir Hl"ki'l_l.'-' under § 1983 from the individual defendants in their
rapaciies as part of general equitable reliel, even thow

: . " gh the

wwird would be paid by the city. 560 F. 2d, at 932, ot
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portant, the court explained was that “the official actions of
the eity council released charges agains [ petitioner] contem.
poraneous and, in the eyes of the publie, connected with that
discharge.” [d. at 037 ;
Respondents petitioned for review of the Court of Appeals
decision. Certiorari was granted, and the case was remanded
for further consideration in light of our supervening decision
in Monell v. New Vork ity Dept. of Social Services. supra.
438 U, 8. 902 (1978). The Court of Appeals on the retmand
¥ As compensation for the denial of his ronstitutional rights, the Court
i \.FlFi—.lln W roded 1T e llillll.}l'i" in lieu of |-.1rk[|;1'| The roart
explamed thar Petitioner’s fermington without 4 hearning must e
sidered » mullity, amd i hgi ondimarnily he ought to remain on the payroll
and receive wages until a hearing i held and proper determination on
his retention is made But becanse petitoner had resched 1)

retirement age during 1 he tourse of the litigation, he rould not be reig.
stated to his former Posttwon. Thus the ORI Ty sy

U=

iy fory
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314315, n. & (1078)
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Ktai. Jr “-!P-Ilrl_l"l'_ 457 F 2d 153 (AR 1973) Cooley 1 Hoard of l"-l"'.'l'"
&f Forrest ( Yy School Mhsi_ 459 F. 2d 2582 ¢ AR o7
claded thay the primar Justtheation for 5 Mualified immuynits
t bt pulilie officigl mibght hesitat,
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reaffirmed its original determination that the city had violated
petitioner’s rights under the Fourteenth Amendment, but held
that all respondents, ineluding the eity, were entitled to quali-
fied immunity from liability. 580 F. 2d 335 (CASR 1978).

Monell held that “a local government may not be sued
under § 1983 for an injury inflicted solely by its employees
or agents. Instead, it is when execution of a Eovernment's
policy or custom, whether made by its lawmakers or by those
whose edicts or acts may fairly be said to represent official
policy, inflicts the injury that the government as an entity is
responsible under § 1983." 436 U. 8. at 604, The Court of
Appeals held in the instant case that the municipality’s official
poliey was responsible for the deprivation of petitioner's con.
stitutional rights: “[T]he stigma attached to [ petitioner] in
connection with his discharge was ecaused by the official con-
duet of the City's lawmakers, or by those whose acts may fairly
be said to represent official policy. Such conduet amounted
to official policy eausing the infringement of [ petit oner’s] con-
stitutional rights, in violation of Pection 1883" 3580 F 2d,
at 337 1

Athough respondents did nod cross-petition on this bsue. thes have
ratsed s belatesd challenge to the Court of Aj

penls" ruling that st it b
Wi ||1'rlr1l|r-1| of a protected ik Y mileresi Sev Hiref for I-""i"'lr'r"”h‘

\"‘5"""; We find no ment i their contention bowever, and decline to dis4

turh the determination of the court below
Wisconsin v Constantineau 400 U.8. 413 437 (1931), held that “I'e | hve=re
B Persons good Ty reputation,
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of what tlhe Eovernment s doing to ) m, notiee and an o
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Nevertheless, the Court of Appeals affirmed the judgment
of the District Court denying petitioner any relief against the
respondent ecity, stating:

“The Supreme Court's decisions in Board H‘F..R!'y{'ﬂtﬂ‘ v,
Roth, 408 U, 8. 564 (1972), and Perry v. hind{'r!-ﬂﬂl.'in1
408 U. 8. 593 (1972), erystallized the rule establishing
the right to a name-clearing hearing for a _tm'prl.um-ln'l
employee allegedly stigmatized in the course of his dis-
charge. The Court decided those two cases two n.mmhn
after the discharge in the instant ease. Thus, officials of
the City of Independence eould not have been aware of
[ petitioner’s] right to a nanw—c-lmr.mg hearing in con-
nection with the discharge. The City of hulﬂu'nflrnml.
should not be charged with predicting the future course
of constitutional law. . . . We extend the limited immu-
nity the distriet court applied to the individual defend-
ants to cover the City as well, because its officials acted
in good faith and without malice. We hold the City not
liable for actions it could not reasonably have known
violated [petitioner's] eonstitutional rights.” Id. at
338 (footnote and citations omitted)

the next l.]'l_'. The Couneil's ieensations recetved extensive COVETAEeE 1IN

the press, and even if the did not in point of fnet “cayse” prtitoner s
discharge, the defamatory ind stigmatizing charges certainly
in the course of the termincition of emplovment Cf. Paul v, Davis, 424
U.8 883 710 (1976). Yet the CHy twiee refused e
he be given written *pecification of the charges against him ind an oppor-
tunity to elear his name. Under the cireumes: ieeE, we have no o
the Court of Appeals correct]y conehided that 1l
petitioner of Bberty without due process of law
ol ¥ | Winael & ."il'!'lrl'hlm.l', 20 1" 8 s
f;:-rili-- rontext of sehon] discipline,
B not mmune [rom bability for dy

m'|'||r'r\'|]:'
W ner'= et thai

oulst that
iy = actions deprived

322 (1978) (*“Ther fore, in the
we hold that s school board member

mages under § 1953 if he knew or Pz
sorbly should have known that the setion he took within his sphere of
official Fes s bl y woilld violaie the ronstity wanal righis of he at et

afected, or if he took the action with the malicious intention to canee a

other injury to the student, ™)

deprivation of ronstitutional rights or
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We turn now to the reasons for our disagreement with this
holding,*
I

Because the question of the scope of 8 municipality's immu-
nity from liability under § 1983 is essentially one of statutory
ml;.-ilrut:i]un, see Wood v, Strickland, 420 U, 5. 308 314, 318
(1975) ; Tenney v. Brandhove, 341 1. 8. 367, 376 (1951). the
starting point in our analysis must be the language of the stat-
ute itself. Andrus v, Allard, — U, 8, —, — | l‘.l?El H H-h'xr
Chip Stamps v. Manor Drug Stores, 421 U. 8, 723, 756 (1975)
(PoweLs, J., concurring). By its terms, ;‘:.l‘.l-"i"l ”l'l'!‘-H.[l‘ﬁ a
species of tort liability that on its face admits of no immu-
nities.” Imbler v. Pachtman, 424 1V S, 409 417 (1976). Its
language is absolute and unqualified : no mention is made of
any privileges, immunities, or defenses that may be asserted.
Rather, the act imposes liability upon “every person” who,
under color of state law or custom, “subjects, or causes to be
subjected, any citizen of the United States . . . to the depriva-
tion of any rights, privileges, or immunities secured by the
Constitution and laws.” *  And Monell held that these words
were intended to encompass municipal corporations as well
as natural “persons.”

:"p[ur'i'u'.'vr_ l]!l' l'HIIHFI‘H.ii:H'Im] rIl'Inu.hH.' 5-'.“['1"”:1“.1”,“ ”". Pas-
sage of §1 of the Civil Rights Aect of 1871, 17 Stat. 13 the
forerunner of § 1983 —confirm the expansive sweep of the stat-

utory language. Representative Shellabarger, the author and
13 ‘l'hr- 'f'ul|.r'l- -||' .'L|||u-.||- are Iinllid'lj on the
Eovermnmental units are entitled 1o a qualified immunity based on the o
faith of their offieials Compare Bertot v. Sehool Dist. Na. | F. 2d
(CALD 1979) jen bane) 'H""'-r"“i" ¥

823 F. 2d 380 (CAT 1975).

question whether local

Board of Jumior College Dt No 5is
and Hawdier San Jacinto J Callege, 510 F

2 24 (TAS 1975) all refusing 1o extend
Eovernmental entity, with Parman v ( 11 -
B80) (en bane) and Sala v. County of Suffoll,
Eranting defendants 5 ‘good-fanh” umengnty

2d 273, rehaen ring denied, 520

& Gualified immunity 1o the

d — (Ca4 1

B4 F. 2d 207 (Ca2 1959,
#8ee n, |, muprg,

bell, — F
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manager of the bill in the House. explained in his introduetory

remarks the breadth of construction that the act was to

receive:
“I have a single remark to make in regard to the rule of
interpretation of those provisions of the Constitution
under which all the seetions of the bill are framed. This
act is remedial, and in aid of the preservation of human
liberty and human rights. All statutes and constitutional
[]I‘ﬂ\'i.:i-iurlﬂ authorizing such statutes are liberally and be-

_.-D\_/’—n;ﬁiqen:h- construed. It would be most strange and. in

civilized law, monstrous were this not the rule of inter-
pretation. As has been again and again decided by your
own Supreme Court of the United States, and eVery-
where else where there is wise Judicial interpretation. the
largest latitude eonsistent with the words emploved js
uniformly given in construing such statutes and constity-
tional provisions as are meant to protect and defend and
give remedies for their wrongs to all the people.” Cong,
Globe, 42d Cong., 1st Sess., App. 68 (1871) ( hereinafter
Globe App.).

Similar views of the act’s broad remedy for violations of fed-

erally protected rights were voiced by jts supporters in both

Houses of Congress, See Monell v. New York City Dept. of
Social Services, 436 U S., at 683-687 1

7 A we noted in Monell Y. New Yorl City Dept. of B al Serivees
e 436 U 8 a1 Aes =, 0. 45, even th opponents of § 1 ackn W e

that jts s DENARY Pon ferred 1

1 Tha Imleral ronr s ths [
‘IJIIETI"" Poesrmsed 1 retmedy

tirs [ wer that
constitutional violations. 'Th,

: remarks of
Setntor Thurman are st vt gy

“[This see ton's] whole sffect is
now idoes ot belong 1o
ferred upon it | gr
atuhorizes any i

o Fmve fo tha I'In.f| rail .[:.-:||.|r' that 'i'||'r|l h
=y Jinrisd pe tpogy that mayv he fon=titutwonally con-

ant, bt that has never yvet: ey

— =i u_hu = deprived of any right Prvilege, or immumnity
ired to him by the ( onstitution of the United it

Bgunst the wrong.doer i the Feders) tourts, and th

ronterred upon i It

s, to bring an sartion

0 e at without any Jimit
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However, notwithstanding § 1983's expansive language and
the absence of any express mcorporation of common-law im-
munities, we have, on several oceasions. found that a tradition
of immunity was so firmly rooted in the common law and was
supported by such strong poliey reasons that “( 'U“gn-m-.l would
have specifieally so provided had it wished to abolish the
doetrine.” Pierson v. Ray, 386 U. 8. 547. 555 (1067). Thus
in Tenney v. Brandhove, 341 U. 8. 367 (1951 I..ufh-r trm-ifug
the development of an absolute legislative privilege from iis
source in 16th-century England to its inclusion in the Federal
and State Constitutions, we concluded that Congress “would
[not] impinge on a tradition so well grounded in history and
reason by covert inclusion in the general language” of £ 1083,
Id., at 376.

Subsequent cases have required that we consider the per-
sonal liability of various other types of government officials
Noting that “[flew doctrines were more solidly established
at common law than the unmmunity of judges from liability
for damages for acts committed within their judicial jurisdie-
tion,” Pierson v, Ray, supra, at 553-554, held that the absolute
immunity traditionally accorded Judges was preserved under
E1883. In that same case loeal police officers wers held
enjoy a “good faith and probable eause”
euits similar to that which ex1stedd g
common law. Id. at 555 D07

Lo
defense to § 1983
1 false arrest actions at
Several more recent decisions
have found Inmunities of varying scope appropriate for dif-
ferent statoe and local officials sued under § 1083 See Pro-
cunier v, \ Gvarette, 434 U. 8. 555 (1978) .
nity for prison officials and officers) « Tmbler »
U. 8. 400 (1976) (absolute immunity for I

ating and presenting the State's case): ('Connor 1 Donald-
‘on, 422 U, 8. 563 (1975) (qualified immunity for super-

“That is the langinge of thi= hill
not, but it is the I
Evier

jualified immu-
P bt mian 424

rosecutors 1 mit-

Whether it i thi
anguage of the hill -
U the ferms thiat
an be peed "

* et or pot | know

for there s no
are employed, and they
Cilioks: App. 216-217.

Immatat som whis tso-

Are G- "'I’IIj'J‘I'P" fi=ive s
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intendent of state hospital) ; Wood v. Strick land 420 U, 8, 308
(1975) (qualified inmunity for loeal sehool hoard {IH"IIJIH"F.“F:
Scheuer v. Rhodes. 416 17 S, 232 (1978 npmhhwl_ "ﬂlu?—
faith” immunity for state Governor and other exeeutive _u!.'h-
eers for discretionary acts performed in the course of official
conduet ), _

In each of these cases. our finding of § 1083 Immunity “was
predicated upon a econsidered inquiry into the lnmunity
historically accorded the relevant official at common law and
the interests behind it.” Fmbler v. Pachtman, supra, at 421,
Where the immunity elaimed by the defendant was well-
established at common law at the time 3 1983 was enacted.
and where its rationale was compatible with the purposes of
the Civil Rights Act, we have construed the statyte
porate that immunity. But there is no tradition of Immunity
for municipal corporations, and neither history nor poliey
Support a construction of § 1983 that would justify the quali-
fied j|mnu|||!_1.' accorded the city of Independenes by the Court
of Appeals. We hold tfli'n'ﬁll'r'_ that the e
not assert the good faith o
to liability under i 1983 =

to incor-

ipality may
[ its officers or agents as a defense
A

A distinet feature of our N
has been the

Sinee ecolonial times

tem of governanes
upon public and municipal corpoy
of matters of local coneern
municipalities—|jk,
natural persons

ation’s svs-
conferral of politie
ations for the
As Monell i
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for virtually
and statutory analysis, -

al power
management
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sued in both federal and state courts. See 436 1. 8., at
687688, Cf. Cowles v. Mercer County, 7 Wall. 118 (1860)
Local governmental units were regularly held to answer in
damages for a wide range of statutory and constitutional
violations, as well as for common-law actions for hn-u.v_h of
contract.” And although, as we discuss below,™ a municipal-
ity was not subject to suit for all manner of tortious conduet,
it'iza clear that at the time § 1983 was enacted. local EUVErn-

" Primary among the constitutional suits heard in federal court were
{ b h.‘\q-ﬂl. on & municipality’s violation of the Contract ( lanss, and 'h‘.
courts’ enforeement efforts often mcluded  “various forms of ‘positive
relief, such as ordering that taxes be levied and collected to dlz.u'h:u’i!--
federal-court judgments, onee a constitutionl infraction was found. "
Monell v. New York i ¥ Dept. of Bocial Services. mipra, at G8] Damages
actwns agamst mumcipalities for federal statutor violations were glsg
entert nined oee, €. g Levy Court Corower, 2 Wall ol (184 o
poralion of New YVork v Ransom, 23 How, 457 {(1860)) - Rliss v Hnm.{'.';;"_

3 Ful. Cases T8 (EDNY I571). In addition, state constitutions and
statutes, as well as munieijal charters unpseed munm oligat jons upon the

local governments, the violation of which typieally gave rise to damages

actions against the eitv. See penerallc Not Bitrevts, Change ol Cirnide,
Lishility of Cities lor, 30 Am. 8t Rep. 835 (1503 weil cnses eited the e
With respect to authorized conirsets ind  even an withorized contracts
that are later ratified b t b

corporat mn—municipalitiess  wers liable in
the same manner as vl iv ped g b
I’Iiil'rl. The Law of Mumicipa] o
(hereinafier Dillon) U particular relevance to the
within the class of contract vetions |
the wrongful di=chargs
sdjudged  meritorions
AWl

for their hreasches sev penerally 1 0 J
O M 883855, A% (2d d ISF3)
Instant ease, inehdod

wrowiag it AEnInst a8 c1fty wen
of & |r1||||||'~.|- | Il e

1 hvins for
. Al wha re i ha rlamm was
|!|j||1|_-_----. m ithe naturs of Bmekpav wers reilarly
Sew, ¢, g Richardson v School Dist. No 10 I8 Vi
Paul ~ School [hat No. 2 28 vy 575 (1s548) Searsmont v, Farwell 3 Me
*450 (1828): e generally F Burks.
Behools 81-85 (1580}

LAY

A Treatise on the Law of Publia

The maost frecpoemtly ik igaiod

ast i Tederg) Court, wers
interest on minicipal  honds
Wall. 415 {1y -
B (185,

" See infra, st 21-29,
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mental bodies did not en joy the sort of “good- faith” qualified
imnmnit_r extended to them by the Court of Appeals,

As a general rule. it was understood that a municipality’s
tort liability in damages was identical to that of private corpo-
rations and individuals-:

“There is nothing in the character of a m unicipal eor-
poration which entitles it to an unmunity from liability
for such malfeasances a8 private eorporations or indi-
viduals would be liable for in a civil action, A munieipal
eorporation is liable to the same extent as an individual
for any act done by the express authority of the COrpOra.-
tion, or of g branch of jis Eovernment, empowered to
act for it upon the subject to which the particular aet
relates, and for any act which, after ji has been done,
has been lawfully ratified by the corporation.” T, Shear-.
man & A. RH]ﬁl'Iri_ A Treatise ol the Law of xrﬂ‘““[‘“{lp-
§ 120, at 139 (1869) (hereinafter Shearman & Redfield)

Accord, 2 Dillon S 764, at 875 (“But A8 respects municipal
Corporalions proper, .. . it is. we think Universally considered,
even in the absence of statute giving the action that they are
liable for acts of misfeasance positively injurious o “”Il”'jri“
uals, done by their authorized agenis or officers, in the COUrse
of the Performance of torporate powers ronstitutiong
ferred. or in the execution of corporate duties,"
original). See 18 E. MeQuilliy Municipal
§53.02 (34 rev. ed. 1977 (hereingfie
this genery] theory of liability
responsible for any private
Variety of jis Uperations g
due ¢, Its JII‘[IT'II

F]T M=
I (lemphasis jn
( 'ur']-rnr:ﬂrmm
't MeQuillin ) Under
& municipality wag deemed
losses Ee1era tig through s Wile
I funetions from personal INjuries
Ve sewers Hlllnaughfun'h_ fl

Property damagy caused hy ; s
\ $ Y I8 trespasses
86 Lo takings = j

il publie utilities
& and Uneom pey;.-

] " n W
" Bee pene rally « Rhyne, !‘I.Iunipi;;_..j Law T20-TRg (1057}

dability of Mumnic

Shearman &
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Rediic) B 115 w Williams The |
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Yet in the hundreds of cases from that era awarding dam.
ages against municipal governmen s for wrongs committed by
them, one searches in vain for muech mention of a qualified
immunity based on the good-faith of municipal officers. In-
deed, where the issue was discussed at all, the eourts had
rejected the proposition that a municipality should be privi-
leged where it reasonably believed its actions to be lawful.
In the leading ease of Thayer v. Boston._ 19 Piek. 511, 515 218
(Mass. 1837), for example, Chief Justice Shaw explained :

“There is a large class of cases, in whieh the rights of
both the public and of individuals may be deeply in-
volved, in whieh it eannot bhe known at the time the act
18 done, whether it is lawful or not. The event of a legal
inquiry, in a court of justiee, may show that it was unlaw-
ful. Still, if it was not known and understood to he
unlawful at the time. if it was an act done by the officers
having competent authority, either by express vote of
the city government, or by the nature of the duties and
funetions with which they are sharged by their offices. to
act upon the genergl subject matter. gnd especially if the
act was done with ap honest view to obtain for the publie
some lawful benefip or advantage reason and justiee oh-
viously require that the eity. in its

ity, should be liable to make good the d

by an indiy idual in consequence of the

r'rIJ‘HIF:Ih' CaAac-
amages sustained
acts thus done
jnlf' ?'Fﬂ'n.rl r jlr:ihr'lrlli' Wias f.'Lh-r reiterated by oourts i several
Junisdietions, g umerous decisions aw arded dams
municipalities for violations £X]
COImmit o] mn good faith. See 4 g.. Town ouncil of Akron
Y. .'I.rrf'luuh_ 18 Dhig 229 90 231 (1840 ); Horton + .
06 Mass, 488 4580, 400 (1853); Elliot v ¢

£US AgRInst
iress|y lound to have by

fp.w.-.. il
'u.r—ru.l'r.f'_ 21 N H
Town of Te s, 20 Wis, 634 637638
Villiage of Sandy Hill, 40 N y 442, 448451
102 Mass 329, 332-333 ¢ 1869 ) »

204 (1853) Hurley v,
(1866) - [ee Y.
{l-"!'i.'!‘.*_.l; Hifﬁngx V. "'trr{'rﬂh'r,
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Squiers v. Villiage of Neenah, 24 Wis, 588, 503 (1869) : Hawks
v. Charlemont, 107 Mass, 414 417418 ¢ 1871).=

That municipal ecorporations were commonly held liable
for damages in tort was also recognized by the 42d Congress.
See Monell v. New York City Dept. of Social Se rvices, supra,
at 688. For example, Senator Stevenson. in opposing the
Sherman amendment's ereation of a municipal liability for the
riotous acts of its inhabitants, stated the prevailing law:
“Numberless cases are to be found where g statutory liability
has been created against municipal corporations for injuries
resulting from a negleet of corporate duty.” Globe 762

12 Accord, Bunker v City of Hudson, 122 Wis. i, 04, 00N W, 448 450
(1904} ; City of Oklahoma City v. Hill Bros. 6 Okla. 114, 137-130 50 p.
242, 240-250 (1897): Schussler v. Board of Comm’rs of Hennepin County,
67 Minn 1|-|'."'_ -”T. N W 67 '“"\!L-F: .1fr (i raw y Tou (] u_:r _1f|rF4;a-.|'4_ Eﬂ
Ky. 673, 680-653, 34 5. W 15, 20-2]1 (1806). See generally Note, The
I..i:nhliih' of Cities for the Negligenes and (Mher Misconduet of Their Offi-
eers and Agents, 30 Am. St Rep 376, 405411 (1%03)

Even in England, where the doctrine of official TR

fedlowed by
the American courts wis first st abdished

00 MmNy was granted where
the damages award was io come from the public tressury A= Baron

Bramwell stated in Ruck + Williamas, 3 Hurlstone & Norman's 308 S0
(1838)
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Nowhere in the debates, however, is there a suggestion that
the common law excused a city from liability on u.m*nunt. of
the good faith of its authorized agents, much less an m.h;:u-
tion of a congressional intent to incorporate such an Immunity
into the Civil Rights Act.™ The ahsence of any nl]u_uiq.m to a
munieipal immunity assumes added significanee in light of
the objections raised by the opponents of § 1 of the Aet that
its unqualified language could be juh'r.pn'l'r-ri to a}m{wh the
traditional good-faith immunities enjoyed by legislators,
Judges, governors, sheriffs, and other public |+H1;1-ﬁ.l-" Hml‘
there heen a similar common-law umunity for municipalities,

authorized by a munieipal corporation, by a delegation of power et her
general or special, it will be liahle for the injury in jis COTPOrate eapacity,
where the acts done would warrant a bke setion agamst an individual
But as a general rule a torparation i= not responsible for {he it horiged
and unlawful acis of jis officers, although done umsder the
office; to render it liahle i gt
arts to be dope }

oolor of their
appear that it expressly authorized the
W them, or that they were done in pursianee of a general
authority to aet for the they relate
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the bill's opponents doubtless would have raised the spectre
of its destruction, as well.

To be sure, there were two doctrines that afforded municipal
corporations some measure of protection from tort_liability,
The first sought to distinguish between a municipality's “gov-
ernmental” and “proprietary” functions: as to the former,
the city was held immune, whereas in its exercise of the latter,
the city was held to the same standards of liability as any
privnt—:-'mr[mrnliun. The second doctrine immuujztjl u.munjc-
ipality for its “discretipnary” or “legislative” activities, but
not for those which were “ministerial” In nature. A brief
examination of the application and the rationale underlying
each of these doctrines demonstrates that Congress could not
have intended them to limit a munieipality’s liability under
£ 1083,

The governmen tal-proprietary distinetion * owed its exist-
ence to the dual nature of the municipal eorporation. On
the one hand, the munmieipality was corporate body, eapable
of performing the same “proprietary” funetions as any private
corporation, and liable for jts torts in the same manner and
to the same extent. gs well.  On the other han

e e

1, the muniei-

"In sctuality. the distinction between & municipality's BOVErTLmenta]

and I.n..:|r1'--1:|r_1. funetions js beet oo charaet erized Dot as a line, bt

a5 a
Saccession of points, In efforis

fy |'.|>||] the oiteEn-harsh resulis
by a literal ipplication of the fe rourts  frequently crented  highly
artificial and elysiyve distinetions of ih, iIr own, Tis

VEIY mme activity might be considered “governm, il
and “proprietary” i inother, See 18 MeChuil iy 853102, a1 105, Bep gl
W. Prosser Handbook of the Law of Tors §131, at 070 (4 ed. 1971)
(hereina fter Prosser). A this Court ~1.|--I.|r.- relerence to 1)y

EOVernment ) " EUVernmeniy)” quagmire that |lgs lestag Plaguesd e law o
Emeeipel POTTOTS tiogs" -

B -_-IUIIHI

resiilt was that t b

LV T | |r.-=.]nr|--r:,

“A comparstive study of
ITreconcilyhie conflict, More than thai, the deris
Are rI!.-h.-LquanI.-l and  dise] e the inem it
apply & ryle of law that s
United Stales, 350 1 A,

the cases in the forty-sighi States will diselos an

s i each of the Stales

able chaos when eouris try |
inherent |y LT

I melign }".-ur'rm.r Co. v

61, 85 (1955) (on I"I'hl"LIiI'"-l‘_l}.
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pality was an arm of the State. and when mrfimlz in tl.mt-
"gm';}nmwnml" or “publie” eapacity, it shared the immunity
traditionally accorded the sovereign® But the pr”.mll.h‘ of
sovereign immunity—itsell a somewhat arid fountainhead
for municipal immunity *—is necessarily nullified when the

M “While acting in their governmental eapacity, municipa -'n:r[!rnTinn:-
proper are given the benefit of that same rule which is :q-]uh:--r! to fh?
eovereign power itselfl, and are afforded complete immunity |rum. eivi
responsibility for acts done or omitted, unless such responsibility s ex-
pressly ereated by statute. When, however, thev are not acting in I!.hi'-
exerciae of their purely governmental functions, hut are performing rj||n.|.~|:
that pertain to the exercise of those private franchises, powers, and privi-
leges which helong to them for 'rln-l:r-r:-wrt corporate benefit. or are dealing
with property held by them for their own torporate gain or emolument
then a different mle of liability is apphed and thev are generally held
responsible for injuries arsing from their negligent acts or their omissions
to the same extent as a private corporation under like circumstances
Williams §4, at 0. See generally 18 MeQuillin §§ 5302, 5304 5324;
Prosser § 131, at 977-983: Jumes, Tort Liability of Governmental Units and
Their Officers, 22 U. Chi. L. Rev. 810, 611-612, 622-629 (1955)

* Although it has never heen Umders

food how the doctrine of sove FeIEn

immunity came to be adopted in the American democracy, it apparently

Etems from the personal immunits of t
the maxim, “The King can do no wr
EVier

he English monarch s eX[ireseasd in
g It has been stiggested.  how-
that the meaning traditionally aseribed 1o this phirss

Is an ironie
perversion of its original intent

The maxim mers)y meznt that the King
Was Dot privileged to do wrong. If his acts were against the law, they
Were injuriae (wrongs) Bracton, whils unbaguons
ments a8 1o the relation b
ronvey the iden that he rommitting a jegal
Borchard, Government Liahility in Tort, 34 Yale L. J |
Sev alsn Kaies & thlhn_ Liahiliiy ol Puble
of the Civil Rights Aret, 45 B, Cal. L

In this country, “[{]he
holding thay ths stale,
held liable for tortiogs arts, w
its underving Prnciple being
law of toris that habalie v
Epirit of the .

Tegal resmedy

In his severs] stafe-
twern he le:s{ unid 1 e

law, did not ntend ta
Was meapable of

wrong,™
2, n 2 (1924)
Entities 1 nder Sevion 983
Rev. 131, 142 (1972)

SOVETEIEN of governmeni il

Immunity doct fine,
it= ‘Hhii'ﬂrllafh sk

I municipal entities may nol bhe|
nE Dever completeh weerpted by the nmrrn_l
deemied contrary 14 the bas
L[] e negligence, as wel]
constitutional gusrsntes that ever
for injuries he may receive in i

et of the

hE loregn to he
Person b= entitled to 5
Persun or property, As 5
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State expressly or impliedly allows itself, or its creation. to
be sued. Municipalities were therefore liable not only for
their “proprietary” aets, but also for those “governmenta]”
functions as to which the State had withdrawn their im-
munity. And, by the end of the 19th century. courts regu-
larly held that in imposing a specific duty on the municipality
either in its charter or by statute, the State had impliedly
withdrawn the city’s immunity from liability for the 10N per-
formance or misperformance of jts obligation, See. e g.
Weightman v, Washington, 1 Black 39 50 32 (1862) - City of
Providence v. Clapp, 17 How. 161, 167-169 (1855). Ree gen-
erally Shearman & Redfield §g 122-126; Note, Liability of
Cities for the Negligence and Other Misconduet of Their
Officers and Agents. 30 Am. St. Rep. 376. 385 1803). Thus
despite the nominal existence of an immunity for “govern-
mental” funetions municipalities wers found liable in dam-
ages in & multitude of cases involving such activities,

That the muniecipality s common-law j

mmunity for TRovern
mental” funetions derives from the

principle of soverelgn ime-
munity alsg explains why that doetrine could not have Seryved

B8 the hasis for the gqualified privilege respondent claims

—
Pesult, the trend of Judicial decisions Was alwave (o pestriet Father than io
F\']Mhli. the doctrine of m Imeipal  immgngy 15 MeQuillin § 5302 .
104 [ vt ppici s omitted), R alsn P rossess g 131 t 984 (“For well
OVET & centim t b LT TR both the o e and the jog | BUvernmen
L i L} 4 | Lo

for their torte s n sub | \ I
i : 1II bewny 'Il: .'-!"h o vigorogs NteEm, whieh it lengt |
Tun to hagyve & effect ™) Tha ST OMmon of Florids

Bupreme Coypry in Hargrom,
'I'P-':u-;l h:|.-- .r.;.u“.-‘r ol
Immunity " P rovsy
lllﬂ-mu"p.-n off &
a h.u'uill;l of 8

Y. Town of Corog Moy .
A nunor avalanehe of dev ision= re e
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VETRIgN immuniy has Fosuli in

Tates wij]] eling 14 the old
BOVErnmental fiyne . Bee K. Davia

" o, 2d 130

NINE mnnge |.r

W ol junet jon With  begislap iy

1 bue Po=sguence thyt oty
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under § 1983, First. because sovereign immunity insulates
the municipality from unconsented suits altogether the pres-
ence or abhsence of good faith js simply irrelevant. The eriti-
eal issue is whether injury occurred while the city was exer-
cising governmental, as opposed to proprietary, powers or
obligations—not whether its agents reasonably believed they
were acting lawfully in so conduecting themselves™ More
fundamentally, however. the municipality’s “governmental’
immunity is obviously abrogated by the BOVErelgn's enacts
ment of a statute making it amenable to suit. Section 1083
was just such a statute. By ineluding municipalities within/
the class of “persons” subject to liability for violations of the
Federal Constitution and laws, Congress—the supreme SOV-|
ereign on matters of federal law “=—abolished whatever ves.
tige of the State's sovereign immunity the rruuuiripu]il_v.rl
Possessed, |

The second common-law distinetion between munieipal
functions—that protecting the city from suits challenging

“discretionary” decisions—w a8 grounded not
of sovereign immunity, but on a conecern f
powers. A large part of the munieip

—

on the principle
w separation of
ality’s responsibilites

" The COMmMon-law immunjey for
eomparable io ]
charueter, which defents 5 suit it the oaptset a qpualified gy,
which “depends on ihe Arcumstances and motivations

actions, a8 established by the evidence at trial”  fmbler v P, htman, 424
U. 8, at 419 n. 13

Eovernmental funetions 1-

ibealute mmunity trom lability for conduet of a rertaim

tl = Mmore

than to

of [the offiria)’s ]

* Munizipal defensm—in, SOVEReign immunity—
1-I1 i federy) right of action are, of eoupses. controlled by fedps law. Beg
Fitzpatrick + Bitzer, 427 ' & M5, 455-456 (107 Hampton v, Cipy
of Chicage ¥ F. 2d ap W7 (CA7 1973) (Stevens, J) Comnduet |.-'-I
PETsOns acting under color of stute lyw whieh j= wWronghul under 42 17 & L
§ 1953 o § 1985 1) cannot by LR T i p ] by . .
Of the federy #atute which I
COntrolling ef o
B and the
fonstruction may be

uding an g rtion of

state |aw A ron=t ruct jon
rmitted a stgie mmunity defense to haye

lusory Jirutn-

“premacy elvuse of the 3 . ’
tiforeed.”), i
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involved broad diseretionary decisions on issues of publie
policy—decisions that affected large nurnhf*h-i of ;xrl‘.‘mlm_un{]
called for a delicate balancing of tqun*hng considerations,
For a eourt or jury, in the guise of & tort suit, to review the
reasonableness of the city’s judgment on these nmltrr?- would
be an infringement upon the powers proper]y -..'n-s-:twl n a co-
ordinate and eoequal branch of government, See Joh nmm. V.
State, 69 Cal. 24 782, 794, n. 8 447 P. 2d 352 :H”.' n. 8 (1968)
(en bane) (“Immunity for ‘dimn-tiunar}" activities serves no
purpose except to assure that courts refuse .m hass judgment
on poliey decisions in the provinee of -:jmrzhnaw hl"ullll‘hl'.rt of
government.”). In order to ensure against any invasion into
the legitimate sphere of the municipality s ;Hlllr‘}'lljuk:rl|g proc-
esses, courts therefore refused to entertain Sults against the
city “either for the non-exercise of, or for the manner in whieh
in good faith its EXErcises, discretionary pPowers of a publie
or legislative character.” 9 Dillon § 753 at 862 =

Although many, if not all. of & municipality's activities
would seem to involve gt least some measire
the influence of this doetrine on the city’s liabili
significant gs might he eXpected., Fop Just as ¢
plied an exception to the munieipality’s
"gu‘rl-rmm'ljtai" fuur-turn-a_ here, too a rf|,*-[j||4'r|r.r| was made
that had the effect of subjecting the ity to rm],,hu. for much
of its tortious conduet. While the
for decisions 48 o whether the public interpst required acting
in one manner e another, onee any particular decision S

made, the city was fully liable for any injuries Incurred in the
--_-—|_-__

M B Eenerally 15 ."l.lu{h:irlm § 5304y Shes rman & Redfiejd §§ 127 130-
Williams. } B ai 15-16. Like .

he goy Ernimenty ) Propiry
elear line by een the Tl pality s - diseretiong ry -
bons wy, often hapd 1, discery, , difficyly which
feddery) fonurs BUempts to drygw A -.ruuh'.r o
Tort Claims Act, 28 17 1
Admninint py g ive

of discretion
LY was not as
he courts jm.
Immuntiy for jis

CItY retained js Immunity

iy -f|~'|1|-'|u=| i

nnd LT P fune
has by nurrored in the
ST oy under e Federy]

C. § 2650 (4) B Eenerally 3 K Davis,
Law Treutise §25.08 (1058 4 Sepp. 1970),
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execution of its judgment. See e g. Hill v, Huthn.-_ 122 Masa
344, 338-330 (1RTT) (dicta) {municipality would be immune
from liability for damages resulting from ijts decision where
to construct sewers, sinee that involved a discretionary judg-
ment as to the general publie interest : but eity would rl'-ljldr]lfi
for negleet in the eonstruction or repair of any particular
sewer, as such activity is ministerial in nature). See gen-
erally C. Rhyne, Municipal Law $304, at 736-737 (1057):
T'.'il[inm.-t § 7. Thus municipalities remained liable in dam-
ages for a broad range of conduct mplementing its disere-
tionary decisions.

Once again, an understanding of the rationale underlying
the common-law immunity for “diseretionary” funections PY-
plains why that doetrine cannot serve as the foundation for g
good-faith immunity under § 1083 That eommon-law doe-
trine merely prevented courts from substituting their own
Judgment on matters within the lawful diseretion of the munie-
ipality. But a municipality has no “diseretion” to violate
the Federal Constitution - its dictates are absolute and impera.
tive, And when g oOUrt passes Judgment on the mMunei-
pality’s eonduet jn a 51983 action. it does

not seak to
second-guess the “reasonableness” of the rity's decision nor
to interfere with the local government’s resol it i
peting policy considerations. Rather it looks onlv
the municipality has conformed to the requirements of the
Federa) Constitution and statutes, As was stated in Sy, rling
V. Constantin, 287 U. 8. 378 308 (1932) “When
substantig] showing that
overridden private ri

m of eom-

ow |H'!hl‘r

there is g
the cxertion of state power has
; ghts secured by that Constitution, the
subject is necessarily one for Judieial Inquiry in an appropriate
Proceeding directed against the individy
transgression »

,l” Sum, we can discern no “tradition so we
history apg reason” that would o
In enacting §1 of the Civil Rigl

als -r'h.‘lri.-:l*l] with the

” j.[ruurlrrni jr|
arrant the econelusion that
s Act, the 424 Congress
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sub silentio extended ‘o municipalities a qualified immunity
based on the good faith of their officers, .-!fm-nt any clearer
indication that Congress intended so to limit the reach of a
statute expressly designed to provide a “brogd remedy _fur
violations of federally protected eivil rights .H’unﬁ‘:’ ¥. New
York City De Pt. of Social Services 436 I.'. S.. at 683, we are
unwilling to Suppose that injuries occasioned by g muniej-
pality’s unconstitutiona conduct were not also meant 1o be
fully redressable through its sweep,**

B

Our rejection of g construction of § 1083 that would accord
municipalities g qualified immunity for their good-fy
stitutional violations 15 compelled bol, by
Purpose in enacting the statute and by considers
policy. The central aim of the Civil Rights
vide protection to those persons wronged by the “ [ lisuse of
POwer, possessed by virtye of state law g made possihle only
because the Wrongdoer is clothed with the authority of stgte
law,' " Monroe v Pape, 365 17 & 167, 184 (1961 (quoting
United States V. Classie, 313 U. 8. 209 326 (1941)) By
creating an EXpress federy) remedy Congress sought to “en-
foree Provisions of ihe Fourteen},
who carry 4 badge of authority of
fome capacity, whether they
nuthnriu- OF misuse ji *

How "Lmiqm-l}' amiss" jj would be therefore.
Frment itaelf _ipp . social organ o which all iy our society
o0k for the Promotion of liberty, Justice, fgir and equg)
treatiment and the setting of worthy norms and goals for

ith eon-
the legislative
Ijuusufpuh]i[‘
Act was to pro-

Amendimen; against those

& State gy represent it in

8t I accordanee with their
Monroe v Pape_ fupra, at 172

if the goy.

ML p Bator, p Mishkin, p Shapire 4 H. Weehsler, Hars and
Werhsjpr, The Federg) Cim

ity Svstem 15 (2d od. 1973)
_': [Ww JJu--n-.-mmuunmml rights 4 it stake he COUrts g Properdy Astute,
in COnString

. avold jhe Colelysgng that Congress ntended 1
Bse Privilege of immumt}' iy

+ in order 1 ety them, ")
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social conduct”—were permitted to disavow liability fur.lhr_-
injury it has begotten. See Adickes V.Kress & Co,, 308 U 8.
144, 190 (1970) (opinion of Brexxaw J.). A damages remedy
against the offending party 1s a vital component of any
scheme for vindieating cherished constitutional BUArantees.
and the importance of assuring its efficacy is only accentuated
when the wrongdoer is the institution that has been l-utn'h-
lished to proteet the very rights it has transgressed Yet
owing to the qualified immunity enjoyed by most government
officials, see Scheuer v. Rhodes. 416 U. 8. 232 (1974) many
vietims of municipal malfeasance would be left remediless jf
the city were also allowed to assert a guod-faith defense,
l'nh:m'munh:rmiling considerations counsel otherwise, the
injustice of such a result should not be tolerated.

Moreover, § 1983 was intended not only to provide eom.-
pensation to the vietims of past abuses byt to serve as g
deterrent against future eonstitutional deprivations as well,
See Carlson v. Green —_ UB — — 0.5 1980) - Carey v,
P'."I.uf:rm. 455 U. 8, 247 256-257 (197R). The k||u|,.|,ip-1lgp that
& munieipality will be liahle for all of jts injurious conduet,
whether committed in good faith or not should ereate an

meentive for officials who may harbor doubts about the
fulness of their Intended actions to

ing citizens' constitutional rights

e S,

law-
T on the side of proteet-
Furthermore the threat

1 ‘]‘r“* 'I'l-i"'1ll1' of Ay || T = ey,

for viod o of all bt the most
“r|1-.-trf_1.' extabilpslieg constitutional rights spe Wood v, Strici and, 420
U. B ai 422, eould iilso hgve the deery Nous effect of Irvezing Coanst -
tional law i jis CUTTei

stale of ey I'Fuj TR
luale wif have lirgle
It bons | deprivations that

for withouyt 5 e i)

remedy, apgrieyd v INCETIVE to ek vind)e

of thosy Ut
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that damages might he levied against the city may encourage
those in 4 policymaking position tg instityge internal ryjes
and programs designed o minimize the likelihood of unin-
tentional infringements on  constitutiong] rights * Sueh
procedures gre particularly beneficial in Preventing those
“svstemie” injuries that result not s mueh from the eop.
duﬁ of any single individua] but from the interaetive be-
havior of several governmen officials, each of whom may be
acting in good faith, Of. Note, Developments in the Law-
Section 1983 and Federalism oy Harv, .. Rev, 1133 1218-
1219 (1977)

Our previoys decisions conferring Gualified IMmunitjes on
Virioys EOVernment officials. spe supra, at 13-15 are not to he
read as derogating the significance of the society) Mterest jn
compensating the Nnocen vietims of EOvVernmentg) Hiseog.
duet, Rather, jp each case e concluded thag overriding
considerations of publie policy nonetheless demanded that the
official be given 4 easure of ection from Person gl h:d:ihl}'.

The concerns that Justified those decisions, however, gre less

" CL Aibermart, Paper Co. + Woody 12 U. 8 405 117418 (1975)
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compelling, if not wholly inap) lieable, when the
of the municipgal entity is gt issye, '’

In Scheyer V. Rhodes Fupra, at 240 Tue CHIpp JUsrice
identified the two “rrruttm”}' dn;n-ruh-n! rationales"
the doetrine of official Immunity rested -

Ifﬂ!:”ﬂ}'

on whieh

“(1) the Injustice, particularly j, the ahsenee of bad

faith, of subjecting 1o liability g officer why e required

by the legal obligations of his Position g exercise disere.
A

" On at least two Previons Ofcasions, {his Court has e
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niged that different considers { o e (o Play
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tion; (2) the danger that the threat pf .'-'ljll"ll Ii.uhility
would deter his willingness to +-xw-u:4_- his office with t!_m
decisiveness and the judgment required by the publie
good,” *

The first consideration is simply mlytl inlunlimtﬁl when the
damage award comes not from the official’s pocket, bt _fmm
the publie treasury, It hardly seems unjust to require a
municipal defendant which has violated a Citizen’s constitu-
tional rights to compensate him for the mjury  suffered
therehy, .lmlml_ Congress enacted § 1983 pn-;:mr]y o pro-
vide a}vlumi}' for such abuses of official power, ."‘-r't'.,”- mm{-. V.
Pape, supra, at 171-172. Elemental notions of fairness dje-
tate that one who causes a Joss should bear the .!u.'-.ﬁ_

It has been argued, however, that revenye raised by taxa-
tion for publie use should not be diverted to the benefit of a
single or discrete group of taxpayers, particularly where the
municipality has at all times aeted in good faith, On the
contrary, the accepted view is that stated in Thayer Boston.
supra—"that the City, In its corporate capacity, should be
liable to make good the damages sustained by gn [unlucky]
individual in tonsequence of the acts thys done.” 19 Pick..
at 516. After all it is the public at large whieh enjoys the
benefits of the EOVErnment's activitips and it is the publie
at large which js ultimately responsible for jts a
Thus, even where some constitutional develo
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ment borne by all the taxpayers, than to allow jts impac
be felt solely by those whose rights, albeit newly recognized.
have been violated., See generally 3 K. Davis, Administrative
Law Treatise £ 25.17 (1958 and Supp. 1970) : Prosser 131
at 978; Michelman, Property, Utility, and Fairness: H.mma
Thoughts on the Ethical Foundations of “Just Compensation™
Law, 80 Harv. L. Rev. 1165 (1967).*

The second rationale mentioned in Schewer also loses jta
foree when it is the municipality, in contrast to the official
whose liability is at issue. At the heart of this justification
for a qualified immunity for the individual uﬂi.r-iul 18 the con-
cern that the threat of personal monetary liability will intro-
duce an unwarranted and uneonscionable consideration into
the decisionmaking process thuys paralyzing the gove
official’s decisiveness and distorting his Judgmen
of public policy.* The inhibiting effect
duced, if not eliminated. however, when

T

t to

"ing
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is significantly pe-
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liability is removed. First as Al empirical matter
tionable whether the hazard of municipal loss wi
public officer from the conseientioys exercise of his duties -
eity officials routinely make decisions that either requijre a
]a&n- expenditure of mumicipal funds or mvolve g substan-
tial risk of depleting the publie fise. See Kosthq v. Hogg, 560
F. 2d 37, 4] (CAl 1977). More fm;aurlant, though, s the
realization that consideration of the municipality'y Iiubih't_v
for constitutional violations js quite properly the concern of
its elected or aAppointed officials, Indeed 4 dwmunumkrr
would be dereljet i his duties jf atmunv;mhu.hwfhdlmt
consider whether his decision comports with constitutiong]
mmManmfmdmdnwﬂnmvﬁﬁthMu1ﬁMnmummu

result in an awanfﬂffhunugvufnnn the publie
one commentator aptly put i, “Whatever
should shape 4 particular officig]'s actions,
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will be affected by his actions. T, CTiticize Section 1983 )j.
ability beeayse it leads du'{'rmuuumku-rs to avoid the infringe.
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Iv
In sum, our decision holding that municipalities have no
immunity from damages liability Howing from their constj-
tutional violations harmonizes well with developments in the
common law and our u“u:|:anuu:uwwnrnthquuz:ﬂhdulj:nu:Mlﬂ-
ties under § 1983, Doctrines of tort law have changed sig-
nificantly over the past century, and our notions of govern.
mental responsibility should properly reflect that evolution,
No longer is individual “blameworthiness” the acid test of
liability ; the principle of equitable im-u-t-.-.pn*uriirrj: has joined
fault as a factor in distributing the costs of official miscondyet.
We believe that today’s decision, together with prior prece-
dents in dﬁsnnu_pnqwﬂy Mhmﬂmﬁthﬂﬂ'wﬁh~ﬂumhglhﬁ
three principles in the scenario of the § 1983 cause of ae.
tion: the vietim of the constitutional 4|1'f1r'|1-';trlu||; the
uhum*rundurtruUHW|thv injury; and the publie
sented by the municipal entity, The mnoeent indivi
18 harmed by an ahyse of governmental autho
that he will be tompensated for his injury,
official sn long as he conduets himself N go
about his business secyre in the
Immunity will protect him from p

ofticer
48 repre.
dual who
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The offending
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