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Mr. Justice PoweLL, with whom Mg, Jvstice STEWART
and Me. Justice Renxgrist Join, dissenting,

The Court today holds that the city of Independence may
be liable in damages for violating a constitutional right that
was unknown when the events in this case occurred. [t finds
a denial of due process in the city’s failure to grant petitioner
a hearing to clear his name after he was discharged. But his
dismissal involved only the proper exercise of discretionary
powers according to prevailing constitutional doctrine. The
city imposed no stigma on petitioner that would require a
“name clearing” hearing under the Due Process Clause,

On the basis of this alleged deprivation of rights, the Court
interprets 42 U. B C 10838 to Impose striet liability on
municipalities for constitutional violations. This etrict liabil-
ity approach inexplicably departs from this Court's prior deci-
sions under § 1983 and runs counter to the concerns of the
42d Congress when jt enacted the statute. The Court's ruling
al=o ignores the vast weight of common-law precedent as well
as the current state law of municipal immunity. For these

reasons, and because this decision will hamper local govern-
ments unnecessarily, | dissent,

I

The Court does not question the Distriet Court's statement
of the facts surrounding Owen's dismissal, Ante, at 2. [t
nevertheless rejects the Distriet Court's conelusion that no
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due process hearing was necessary because “the circumstances
of [Owen's] discharge did not impose a stigma of illegal or
immoral eonduct on his professional reputation.” 421 F.
Supp. 1110, 1122 (WD Mo. 1976); see ante, at 10, n. 13
Careful analysis of the record supports the Distriet Court's
view that Owen suffered no constitutional deprivation.

A

From 1067 to 1972, petitioner Owen served as Chief of the
Independence Poliee Department at the pleasure of the City
Manager.! Friction between Owen and City Manager Alberg
flared openly in early 1972, when charges surfaced that the
Police Department’'s property room was mismanaged. The
City Manager initiated a full internal investigation.

In early April, the City Auditor reported that the records
in the property room were so sparse that he could not conduct
an audit. The City Counselor reported that “there was
no evidenee of any eriminal acts, or violation of any state law
or municipal ordinances, in the administration of the property
room.” 560 F. 2d 925, 928 (CAS8 1977). In a telephone call
on April 10, the City Manager asked Owen to resign and
offered him another position in the Department. The two

met on the following day. Alberg expressed his unhappiness

over the property room situation and again requested that
Owen step down. When Owen refused, the City Manager
responded that he would be fired. 421 F. Supp., at 1114-1115. |
On April 13, the City Manager asked Lieutenant Cook of
the Police Department if he would be willing to take over as
' Under §33 (1) of the Independence City Charter in effect in 1972, the
City Manager had the power to “[a]ppoint, and when deemed necessary
for the good of the serviee, lay off, suspend, demote, or remove all IIIH‘\"HJT\;I
of heads, of sdministrative departments, |, . Section 38 of that

Charter stated that the Chiel of Poliee is the “direcior” of the Police

1'1!1hrt_r'lnu~nl. Charter of the City of Independence, Mo. { Dex. 5, 19461 )
(hervinafter cited as Charter).




T8=17T70=DISSENT
OWEXN & CITY OF INDEPENDEXNCE a

Chief, Alberg also released the following statement to the
publie:

“At my direction, the City Counselor’s office, [i]n eon-
junction with the City Auditor have eompleted a routine
audit of the police property room.

“Discrepancies were found in the administration,
handling and security of recovered property. Theré
appears to be no evidence to substantiate any allegations
of & eriminal nature. . . ." 560 F. 2d, at 528-029,

The Distriet Court found that the City Manager decided
on Saturday, April 15, to replace Owen with Lieutenant Cook
as Chief of Police. 421 F. Supp.. at 1115. Before the deci-
gion was announced, however, City Couneil Member Paul
Roberts obtained the internal reports on the property room.
At the April 17 Council meeting, Roberts read a prepared
gtatement that accused poliee officials of “gross inefficiencies”
and various “inappropriate” actions. App. 24. He then
moved that the Couneil release the reports to the publie, refer
them to the Prosecuting Attorney of Jackson County for
presentation to a grand jury. and recommend to the City

: EIHHRI{"I‘ that he “take all direet and ll[]lll‘ﬂ[]ri“ll' action per-
mitted under the Charter, . . ." [d., at 25. The Council
unanimously approved the resolution.

On April 18, Alberg “implemented his prior decision to

discharge [Owen] as Chief of Police.” 560 F. 24 at 029,

The notiee of termination stated !"~i|ll|r|.'|-' that Owen's 4-||1||]n_1.--
ment was “[t]erminated under the provisions of Section
3.3 (1) of the City Charter.” App. 17. That charter provision
grants the City Manager complete authority to remove “di-
rectors” of administrative departments “when deemed neces-
sary for the good of the serviee.”
hearing on his elient’s termination,
Counselor responded that “there is no appe
forum provided by the

Owen's lawyer requested a
The Assistant City
llate procedure or
Charter or ordinances of the City of
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Independence, Missouri, relating to the dismissal of Mr.
Owen." App. 27,

The City Manager referred to the Prosecuting Attorney all
reports on the property room. The grand jury returned a
“no true bill,” and there has been no further official action on
the matter. Owen filed a state lawsuit against Councilman
Roberts and City Manager Alberg. asking for damages for
libel, slander, and malicious prosecution. Alberg won a dis-
missal of the state law claims against him, and Councilman
Roberts reached a settlement with Owen.®

This federal action was filed in 1976, Owen alleged that he
was denied his liberty interest in his professional reputation
when he was dismissed without formal charges or a hearing.
App. 8, 10.°

B

Due proeess requires a hearing on the discharge of a govern-
ment employee “if the emplover creates and disseminates a
false and defamatory impression about the employee in con-

®In its answer to Owen's complaint in this wtion, the eity eited the
State-court action as Owen v. Roberts and Alberg. Case XNo T8 640
(Jackson County, Mo, Cirenit Ct.) App. 15

YOwen imitially claimed thar his JHrOpseTt

interests in the job also wers
violated. The Court of Apgw

peals affirmed the T'|-'r||'! Court s repecion of
that eontention, 560 F. 2d 925 037 | AR 1977)

, amd petitioner has not
challenged 1hat ruling in this Court
The Court suggests that the city should have presented a cross-petition [
for certiorari in ords

at 10, n. 13

T to argue that (wy n has® no enigs of scton .'I-'-I'l".
It is well-setthed that

. respondent “may n
ment presented below that |

ike anv argu-

iports the judgment of th lovweisr
Hankerson v. North ¢ araling, 432 1

chusetts Mutual Life Insurance o

(1976), citing ['nited Stales
435 (1924)

court.™
3, =kt 240 n. 6 (1977): sep W assa-
v. Ludwig, 426 U 8. 479, 480-48]1
American Ry -"':J'j'J Co, 25 17. B 125,
The judgment of the Court of
was to “deny[] Owen any relief 1
mmune from =uit. 580 F
Fesult from o finding th
respondents’ failure 1o I

_1;]1]--4]- in the instant case
" by finding that the defendants were
2d, at 388, Binee the same Judgment would
it Owen has no canse of action under the st

it
resenl o eross-

: Petition does not prevent them from
preseing the issue before this Court,
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nection with his termination, , . ." Codd v, Velger, 429
U. 8 624, 628 (1977) (per curiam). This prineiple was first
announced in Board of Regents v. Roth, 408 U, 8, 564 (1972),
which was decided in June of 1972, 10 weeks after Owen was
discharged. The pivotal question after Roth is whether the
circumstances of the discharge so blackened the employee's
name as to impair his liberty interest in his professional
reputation. [Id., at 572-575.

The events surrounding Owen’s dismissal “were prominently
reported in local newspapers.” 560 F. 2d, at 930. Doubtless,
the public received a negative impression of Owen's abilities
and performance. But a “name clearing” hearing is not nee-
essary unless the employer makes a public statement that
“might seriously damage [the employee’s] standing and asso-
ciations in his community.” Boeard of Regents v. Roth, supra,
at 573. No hearing is required after the “discharge of a
publiec employee whose position is terminable at the will of
the employer when there is no publie disclosure of the reasons
for the discharge.” Bishop v. Wood, 426 U. 5. 341, 348
(1076).

The City Manager gave no specific reason for dismissing
Owen. Instead, he relied on his discretionary authority to
discharge top administrators “for the good of the service.”
Alberg did not suggest that Owen “had been guilty of dis-
honesty, or immorality.” Board of Regents v. Roth. supra, at
973. Indeed, in his “property room"” statement of April 13,
Alberg said that there was “no evidence to substantiate any
allegations of a eriminal nature.” This exoneration was rein-
foreed by the grand jury's refusal to initiate a prosecution in
the matter, Thus, nothing in the actual firing cast such &

stigma on Owen’s professional reputation that his liberty was
infringed. -

'The.f'ﬂurt ‘I{"'_“ not address directly the question whether
any t;hgum was unposed by the discharge. Rather, it relies
en the Court of Appeals’ finding that stigma

denved frooe
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events “connected with” the firing. Anfe, at 10-12: 560 F,
24, at 937. That court attached great significance to the
resolution adopted by the City Couneil at its April 17 meet-
ing. But the resolution merely recommended that Alberg
take “appropriate action,” and the Distriet Court found
no “causal connection” between events in the City Council
and the firing of Owen. 421 F. Supp.. at 1121. Two days
before the Counecil met, Alberg already had decided to dis-
miss Owen. Indeed, Councilman Roberts stated at the
meeting that the City Manager had asked for Owen's resig-
nation. App. 25.*

Even if the Couneil resolution is viewed as part of the
discharge process, Owen has demonstrated no denial of his
liberty. Neither the City Manager nor the Couneil cast any
aspersions on Owen's character. Alberg absolved all con-
nected with the property room of any illegal activity, while
the Couneil resolution alleged no wrongdoing. That events
foeused publie attention upon Owen's dismissal is undeniable -
such attention is a condition of employment—and of dis-
charge—for high government officials. Nevertheless. nothing
in the actions of the City Manager or the City Couneil trig-
gered a constitutional right to a name-clearing hearing.®

*The City Charter prohibits any

involvermnent of Council members in
the City Manager's personns

lrisinns Section 211 of the Charter siales
that Council members may not “participate in anv manner in the
appoantment or removal of officers and emplovess of the ey’
of §2.11 s a misdemeanor that mayv e

*The Court suggr=ts somewhat o

Owen when “the

Violation
jpunished by ejection from offie
rvptically that stigma was imposed on
‘ city—through the unsnimous
Council—relensed to the puthlie

Peutioner = honesty

wojution of the City
in ..|.r-|;"_'l'l|.'. (e falement

U I EETIng
and integrity Ante, at 10 n. 13

H “ I.I.]u' |1|.||r'r f II.I-_
any “allegedly false statement ™ T i
eall for pibhe disclosyre of the R~ I

but those reports were

however, to identify Fissnl gt Tucd
vt ion o
reports on the Properiy roorm sifuaft on
never  pelepsasd Id. =t
eomplaint alleged that the failure
!'il.-c[ur-:r:n [

T I!'lr'!'n'|_ juet it arsiier =

o I = LLi] ﬁ'll'ﬂH' 1 b FrEpwrt left “n rloud or
seoHeduet T over ki

ferred the m. App. 8. The resolution also re-

Pori® 1o the prosecutor and called on the City Man

nger o
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The statements by Couneilman Roberts were neither meas-
ured nor benign, but they provide no basis for this action
against the city of Independence. Under Monell v. New
York f'-'.!'y Dept. of Social Services, 436 U, 8. 658, 691 (1978),
the city cannot be held liable for Roberts’ statements on a
theory of respondeat superior. That case held that § 1953
makes municipalities liable for constitutional deprivations
only if the challenged action was taken “pursuant to official
municipal policy of some nature, . . ." As the Court noted,
“g municipality cannot be held liable solely because it employs
a tortfeasor. . . ." Ibid. (emphasis in original). The state-
ments of a single councilman searcely rise to the level of
municipal poliey.*

As the District Court concluded, “[a]t most, the circum-
stances . . . suggested that, as Chief of Police, [Owen] had
been an inefficient administrator.” 421 F. Supp., at 1122,
This Court now finds unconstitutional stigma in the interaction
of unobjectionable official acts with the unauthorized state-
ments of a lone councilman who had no direct role in the dis-
charge process. The notoriety that attended Owen's firing
resulted not from any eity poliey, but solely from publie mis-
apprehension of the reasons for a purely diseretionary dis-
missal. There was no constitutional injury: there should be
no liability.’

1:I-kr' .-L'[:pn-pri:.rr- ::|".i|rr:| \.--i']u r ovent m.||]|] cons=ttute r'|||- '|1I||!.-ri|~
telease of an “allegedly false statement” mentionsd by the Court

* Roberts himself enjoved] absolute mmunity from § 1983 suits lor acts
taken in his legislative capacity. Lake Country ,F;'fr.|.r... v. Tahoe Plamning
Apency, 440 U 8 491, 402406 (1979). Owen did sue him in state ----Ilr'.t
f'I:T';I]'-I-l and slander, and reached an oil=of-court settlement
.} A

¥ This ease bears some resemblance to Martinez v
=— (1979) [No. TR-1788) which i
parole officials for injuries ¢
the plaintiffs had no ol e
relationship between the

= sipra,

California, — 17, 8
mvolved a § 1083 suit against state
ausedd by a paroled prisoner. We found that
: _uf .-m!-!iun because they could not show s cansal
it injuries and the actions of the defendants. Id.,
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Having constructed a constitutional deprivation from the
valid exercise of governmental authority, the Court holds that
munieipalities are strictly liable for their constitutional torts,
Until two vears ago, munieipal corporations enjoyed albsolute
immunity from § 1983 elaims Monroe v, Pape, 365 .8
187 (1961). But Monell v. New York City Dept, of Social
Services, supra, held that local governments are “persons”
within the meaning of the statute, and thus are liable in dam-
ages for eonstitutional violations inflieted by municipal poli-
cies 436 17, S, at 600, Monell did not address the question
whether municipalities might enjoy a qualified immunity or
good-faith defense against § 1983 actions. Id., at 695, 701:
id. at 713-7T14 (PoweLL, J., concurring).

After today's decision, municipalities will have gone in two
ghort vears from absolute immunity under § 1983 to striet
liability. As a policy matter, I believe that strict municipal
liability unreasonably subjects local governments to damages
judgments for actions that were reasonable when performed
It eonverts municipal governance into a hazardous slalom
through constitutional obstacles that often are unknown and
unknowable

The Court’s decision also impinges seriously on the

; [reroga-
tives of municipal entities ereated amd re

i lated primarily
by the States At the very least, this (

imitiate & federal mmtrusu i -:II" ||I-I|.'_|:|||J'i- } ':I‘ .I.!-‘-i'l e

ourt should not

of explicit congressi

al  actio Yet today's deeision is
supported by nothing in the text of § 1983, Indesd it con-
T | % i . . &
flicts with the apparent intent of the drafters of the statute
t ¥ SR TELE r
with the common law of imieipal tort lability, and with the
current state law of ||_||||i.:-:s.;|] Immunitios

al — dit on. af T-8Y T
- P O i=8). That relutionship also i= absent in this
1y imjury o Owe " ity - -
2 1)1 Uhwen s repaitation was the resuly of the Roberts st

mit the policies of the eily of Tmde

lemitt,
1t Denie
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A
1

Section 1983 provides a private right of action against “any
person” acting under color of state law ulmr imposes or Tuu&ru
to be imposed a deprivation of mns}ilutmga_l ru:h?s. ..'L]-
though the statute does not refer to immunities, Ithnn Court
has held that the law “is to be read in harmony with grlzt-rFl
principles of tort immunities and defenses ra?tlwll d‘:an in
derogation of them.” Imbler v. Pachtman, 4%‘4 l S. -H}q
418 (1976); see Tenney V. Brandhove, 341 U, 8. 367, 370
[IE';‘:;:iL. approach reflects several concerns. First. the eommon-
law traditions of immunity for publie uiil?rmlsl mu!.d ””f have
been repealed by the “general language” of § 1983, Tenney
v. Brandhove, supra, at 376; see [ mbler v. Pachtman, su pra,
at 421-424 (1976); Pierson v. Ray, 386 U. 5. .5”' -'-J.'-':'-:!—_.'JDCI
(1967). In addition, “the public interest requires decisions
and action to enforce laws for the protection of the publie.”
Scheuer v. Rhodes, 416 U, 8. 232, 241 (1974). Because
public officials will err at times, “[t]he concept of immunity
assumes . . . that it is better to risk some error and pos-
gibly injury from such error than not to decide or act
at all.”" Id., at 242 see Wood v. Strickland, 420 1. 8, 308,
319-320 (1975). By granting some immunity to governinen-
tal actors, the Court has attempted to ensure that public deci-
gions will not be dominated by fears of lLiability for actions
that may turn out to be unconstitutional. Public officials
“cannot be expected to predict the future course of constitu-

tional law, . . ." Procunier v. Navarette, 434 U. S
{1078).

555, Ha2

*“Every person who, under color of any statute, ordinance, regulation,

fustom, of usge, of any Btate or Territory, subjects or causes 10 be sub-

jeeted, any eitizen of the United Btates . . . to the deprivation of any

rights, Iil'il'ﬂ'-":l'e-. of immunities seeured by the Constitution and laws,
shall be liable 1o the party injured. . . * 42 U, 8. C. § 1083,
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In response to these considerations, the Court has found
absolute immunity from § 1983 suits for state legislators,
Tenney v. Brandhove, supra, judges, Pierson v. Ray, supra, at
553-555, and prosecutors in their role as advocates for the
state, Imbler v. Pachtman, supra. Other officials have been
granted a qualified immunity that protects them when in
good faith they have implemented policies that reasonably
were thought to be constitutional. This limited immunity
extends to police officers, Pierson v. Ray, supra, at 555-558,
state executive officers, Scheuer V. Rhodes, supra, local
school board members, Wood v. Strickland, supra, the super-
intendent of a state hospital, ('Connor v, Donaldson, 422
U. 8. 563, 576-577 (1973), and prison officials, Procunier v.
Navarette, supra.

The Court today abandons any attempt to harmonize
$ 1083 with traditional tort law, It points out that muniei-
pal immunity may be abrogated by legislation. Thus, ae-
cording to the Court, Congress “abolished” municipal im-
munity when it included municipalities “within the class of
‘persons’ subject to lability under § 1983." Anile, at 24.

This reasoning flies in the face of our prior decisions under
this statute. We have held repeatedly that “immunities ‘well
grounded in history and reason’ [were not] abrogated ‘by
eovert inclusion in the general language’ of § 1983." I'mbler v.
Pachtman, supra, 424 U. 8., at 418, quoting Tenney v. Brand-
}””"F' supra, M1 l-- 5., at :{Tﬁ. See Seheuwer v }”mrfi &, supra,
416 U, 8., at 243-244: Pierson v. Hu_u_ supra, w6 U= at 554
The |wru'Eiar nature of the Court's position emerges when the
status of executive officers under § 1983 is compared with
that of local governments. State and loeal executives are per-
sonally liable for bad-faith or unreasonable constitutional
torts. .\llhn.u“h Congress had the power to make those
lil{-:l:;lnliua!e-t liahle flur all nurh.l_urtu, this Court has refused

il an abrogation of traditional immunity in a statute
that does not mention immunities. Yet the Court

oW
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views the enactment of § 1983 as a direct abolition of tradi-
tional municipal immunities. Unless the Court is overruling
its previous immunity deeisions, the silence in § 1983 must
mean that the 42d Congress mutely accepted the immunity of
executive officers, but silently rejected common-law muniecipal
immunity. I find this interpretation of the statute singularly
implausible,

2

Important publie policies support the extension of qualified
immunity to local governments. First, as recognized by the
doetrine of separation of powers, some governmental decisions
should be at least presumptively insulated from judicial
review. Chief Justice Marshall wrote in Marbury v. Madison,
1 Cranch 137, 170 (1803), that “[t]he provinee of the court
i8 . .. not to inquire how the executive or executive officers.
perform duties in which they have a diseretion.” Marshall
etressed the caution with which courts must approach “| q]ues-
tions, in their nature political, or which are, by the constitu-
tion and laws, submitted to the executive.” The allocation of
publie resources and the operational policies of the govern-
ment itself are activities that lie peeuliarly within the compe-
tence of executive and legislative bodies. When charting
those policies, a local official should not have to gauge his
employer’s possible liability under £ 1983 if he incorrectly
though reasonably and in good faith
constitutional law. Excessive judicial intrusion into such
decisions can only distort municipal decisionmaking and dis-
"Tl'r“l‘_ll'-r' courts. Qualified imrnluu[}' would provide pre-
Sumptive protection for diseretionary acts, while still leaving
tjrw municipality liable for bad faith or unreasonable constity-
tional deprivations.

Because today’s decision w
of § 1983 liability
the indepe

forecasts the course of

il inject constant consideration
into loeal decisionmaking. it mMay restrict
ndence of local gBovernments and their ability to
I communities. Only this Term,

respond to the needs of the
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we noted that the “point” of immunity under § 1983 “is to
forestall an atmosphere of intimidation that would conflict
with [officials’] resolve to perform their designated functions
in & principled fashion.” Ferri v. Ackerman, — U, 8. —,
— (1980) (No. T8-5081, slip op.. at 10).

The Court now argues that local officials might modify their
actions unduly if they face personal liability under § 1983,
but that they are unlikely to do so when the locality itself
will be held liable. Ante, at 32-33. This contention deni-
grates the sense of responsibility of municipal officers, and
misunderstands the political process. Responsible local offi-
cials will be concerned about potential judgments against
their municipalities for alleged constitutional torts. More-
over, they will be accountable within the political system for
subjecting the municipality to adverse judgments. If officials
must look over their shoulders at striet municipal liability for
unknowable constitutional deprivations, the resulting degree
of governmental paralysis will be little different from that
caused by fear of personal liability. Cf. Wood v. Strickland,
420 U. 8., at 319-320; Scheuer v. Rhodes, 416 U, S., at 242°

In addition, basic fairness requires a qualified immunity for
municipalities. The good-faith defense recognized under
% 1983 authorizes liability only when officials acted with mali-
cious intent or when they “knew or should have known that
their conduet violated the constitutional norm.”

Procunier v,
Navarette, 434 U. 8., at 562

T||r* ‘*t#l“liiirlr ]IH"IIT"H,IFH_II‘F Tl]i‘

*The Court’s argument is not only unpersuasive, but also is internally
inconsistent. The Court contends that strict lability s necessary -';"i
"r‘rr-.ﬂwr.ut: imeentive for officials . . ., to err on the ajide
filizens’ constitutional nghts.” Ante, at 28
us that such liability will not distori T

of  protecting
Yet the Court later assures
pal decisionmaking beeause
the threat of personal lighil I-‘Jf.lf not eliminated when
- nblity = removed Id, at 32-33 Thus the

Court appare : i
ourt apparently believes that striet municipal liability = needed to
modify public policies, but will :

pe
the inhibiting effeet is significanth reddue

not hav r y i
—— lave any impact on those policies
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idea that liability should not attach unless there was notiee that
a constitutional right was at risk. This idea applies to gov-
ernmental entities and individual officials alike. Constitutional
law is what the courts say it is, and—as demonstrated by to-
day’s decision and its precursor, Monell—even the most pre-
n{‘i:t*|11 lawvyer would hesitate to give a firm H]Iiill.iﬂll on matters
not plainly settled. Municipalities, uflvn. .”“”E in the uF-
most good faith, may not know or anticipate u'l.lt'n .[]"H‘*l:
action or inaction will be deemed a constitutional '.'m]al|un"

The Court nevertheless suggests that, as a matter of .ﬂfrﬂal
justice, municipal ecorporations should be ‘.h'[.r‘.li'l]_".' Ila.h]r-
even if they ecould not have known that a particular action
would x'i(l]a:tr the Constitution. After all, the Court urges,
local governments ean “spread” the costs of any judgment
across the loeal population. Ante, at 31-32. The Court
negleets, however, the fact that many loeal governments lack
the resources to withstand substantial unanticipated liability
under € 1983, Even enthusiastic proponents of munieipal li-
ability have conceded that ruinous judgments under the stat-
ute could imperil loeal governments. E. g., Note, Damage
Remedies Against Municipalities for Constitutional Violations,

89 Harv. L. Rev, 022 058 (1978)."" By simplistically applying
the theorems of welf;

are economies and ignoring the reality of
municipal finance, the Court imposes striet liability on the

"*The Court implies that unloss municipalities are strietly liable under

§ 1083 constitutional law eould be frozen “in its rurrent state of d--l.r'!-.;w-

ment.” Awfe at == n. 13 [ find this L OELIEE o O This rould be

that 'I||1' |.-|"I‘IIH! '|A-!ur1-r| |'“-|_ 'HL-I |
Eovernments absolutely immune from § 1963 suite, and 1078 when Monedl
overruled Monroe, has been described a8 one o
#tandaris
" For example, in
500 000 1 [EE TR T

the first time 1 Monroe declared local

stalic  constitution u

& reretil ease in Alasks

an who was seensed of
removed from duty without notice  and
Wayson v City of Fairbanks, No
Ci., Jan, 24, 1970,

A jury swarded slmost
CracEm and bratality” and
an opportunity to be heard.
Ti=1851 (Alas. Fourth st
reported in, 22 ATLA L Rep. 22

Super,
(June, 1979),
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level of government least able to bear it.”* For some munici-
palities, the result could be a severe limitation on their ability
to serve the public,

B

The Court searches at length—and in vain—for legal
authority to buttress its poliey judgment. Despite its general
statements to the contrary, the Court can find no support for
its position in the debates on the civil rights legislation that
included § 1983, Indeed, the legislative record suggests that
the Members of the 42d Congress would have been dismayed
by this ruling. Nor, despite its frequent citation of authori-
ties that are only marginally relevant, can the Court relv on
the traditional or current law of municipal tort liability, Both
in the 19th century and now, courts and legislatures have
recognized the importance of limiting the liability of loeal
governments for official torts. Each of these conventional
sources of law points to the need for qualified immunity for
local governments,

1

The modern dispute over munieipal liability under § 1983 has
focused on the defeat of the Sherman amendment during the
deliberations on the Civil Rights Act of 1871 E. g., Monroe
v. Pape, 365 U. S.. at 187 191; Monell v. New York City
Dfp."_ nf Social Sertices, 436 U B., at 664-AR3. =enator
Sherman proposed that local governments be held vieariously
liable for constitutional deprivations caused by riots within
their boundaries, As originally drafted, the measure unposed
liability even if municipal officials had no actugl knowledge of
the impending disturbanee ' The amendment. which did not
S

2 Tromieally, the
_f“r censtitutonal deprvit ions
3 sovereign Immumty
teeted by the E)

" Congressiong] Glebe, 424
Posal applied to any property

State and Federal Governments cannnt he held liab'e
The Federal Government has not waived
agamnst such claims, and (he States are pro-
eventh Amendment.

‘ong., lat Bess., at A3 (1571). The pro-
damage or personal injury caused “by any
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affect the part of the Civil Rights Act that we know as § 1983,
was approved by the Senate but rejected by the House of
Representatives. [d., at 666, After two revisions by con-
ference committees. both Houses passed what is now codified
as 42 U. 8 (. §1986. The final version applied not just to
local governments but to all “persons.’” and it imposed no
liability unless the defendant knew that a wrong was “about
to be committed.” ** -

Because Senator Sherman initially proposed strict munici-
pal liability for constitutional torts, the discussion of his
amendment offers an invaluable insight into the attitudes of his
colleagues on the question now before the Court. Much of
the resistance to the measure flowed from doubts as to Con-
gress’ power to impose vicarious liability on local governments,
Monell v. New York City Dept. of Social Services, supra, at
673-683; id., at 706 (PoweLy, J., concurring), But opponents
of the amendment made additional arguments that strongly
support recognition of qualified municipal immunity under
§ 1983,

First, several legislators expressed trepidation that the pro-
posal's strict liability approach eould bankrupt local govern-
; ments. They warned that liability under the proposal could

s

persons  riotously and tumultoously assembled together: and i such
offense was committed to deprive any person of any right conferred upen
him by the Constitution and laws of the United States, or to deter him
or punish him for exervising such right, or by reason of his race, color, or
previcus condition of servitude, | A2 revised bwv the first Conference
E‘umm.iun- on the Civil Rights Act, the provison still reguired no showing
of notiee. [Fd_ sl 740,

W The final conference amendment shated -

“That any person of persons having knowledge that anv of the
Wrongs . . . mentioned in the stcond section of this act, are abeut to be

L fommitted, and having power to prevent or aid in preventing the same
shall neglect or refuse to do #o, and such wrongful act shall e u:-mlumlh-tl,.

mich person or persons shall he liable to the perse j
- Pepresentatives for all e

Id., at 519, dumages caused by any euch wrongful act. . . ”
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bring municipalities “to a dead stop.” Cong. Globe, 42d
Cong., 1st Sess., 763 (1871) (Sen, Casserly). See id., at 762
(Sen. Stevenson); 772 (Sen. Thurman). Representative
Bingham_argued that municipal liability might be so great
nder the measure/deprive a community “of the means of
administering justice,” [d., at 798, Some congressmen
argued that striet liability would inhibit the effective opera-
tion of municipal corporations. The possibility of liability,
Representative Kerr insisted, could prevent local officials
from exercising “necessary and customary funetions.” JId.,
st 780. See id., at 763 (Sen. Casserly); id.,, at 808 (Rep.
Garfield ).,

Most significant, the opponents objected to liability imposed
without any showing that a municipality knew of an impending
constitutional deprivation. Senator Sherman defended this
feature of the amendment as a characteristic of riot acts long in
foree in England and this country. [d [760. But Senator
Stevenson argued against creating “a corporate liability for

personal injury which no prudence or foresight could have
prevented.” J[Id.. at 762

In the most thorough eritique of
the amendment, Senator Thurman carefully reviewed the riot
acts of Maryland and New York. He emphasized that those
laws imposed liability only when a plaintiff proved that the
loeal government had both notice of the impending injury
and the power to prevent it. Id. at 77 .
“Is not that right?
or parish liable
anticipate that

Why make the county, or town,
when it had no reason whatsoever to
any such erime was about to be
mitted, and when it had no knowledge of the con
gion of the erime until after it was committed?
Justice is there in that? Ihd,

cOolm-
Unis-

What

These concerns were echoed

tives, Representative Kerr co
quired, before

in the House of Representa-

itatiy mplained that “it is not re-
liability shall attach, that it shall be known
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that there was any intention to commit these erimes, so as
to fasten liability justly upon the municipality.” /[d. at 788,
He denouneed the “total and absolute absence of notice, con-
structive or implied, within any decent limits of law or rea-
son,” adding that the proposal “takes the property of one and
gives it to another by mere foree, without right, in the absence
of guilt or knowledge, or the possibility of either.” Ibid.
Similarly, Representative Willard argued that liability “is
only warranted when the eommunity . . . has proved faith-
less to its duties. . . .” Id., at 791. He criticized the ab-
sence of a requirement that it be “prov[ed] in court that there
has been any default, any denial, any neglect on the part of
the county, city, town, or parish to give citizens the full pro-
tection of the laws.” [Ibid.

Partly in response to these objections, the amendment finally
enacted conditioned liability on a demonstration that the
defendant knew that constitutional rights were about to be
denied. Representative Poland introdueed the new measure,
noting that “any person who has knowledge of any of the
offenses named . . . shall [have a] duty to use all reasonable
diligence within his power to prevent it.” JId., at 804 (em-
phasis supplied). The same point was made by Represen-
tative Shellabarger, the sponsor of the entire Aet and with
th]h]’{-:u*lllllli'l.-q- Poland a member of the Conference Commit-
tee that produced the final draft. /d., at 804-805: see id.,
at 807 (Rep, Garfield).

On the Senate side, one conferee stated that under the final
VErsion

i
in order to make the [municipal] corporation liable

" .
A 'tm_dj: It must appear in some way to the satisfaction of
the jury that the officers of the ecorporation, those persons

whose duty it was to repress tumult, if the
reasonable notice of the
was likely to be one,

v eould, had
fact that there was a tumult. or
and neglected to take the necessary

means to prevent it.” JId, at 821 (Sen. Edmunds),
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Senator Sherman disliked the revised provision. He com-
plained that “before you can make [a person] responsible
you have got to show that they had knowledge that the
specific wrongs upon the particular person were about to be
wrought.” [Ihid ** _

These objections to the Sherman amendment apply with
equal foree to striet municipal liability umlrlr § l!l.H:*].. Just
as the 42d Congress refused to hold municipalities vicariously
liable for deprivations that eould not be known beforehand.
this Court should not hold those entities strictly li{uhlv for
deprivations eaused by actions that rvaaunebly and in good
faith were thought to be legal. The Court’s aproach today,
like the Sherman amendment, eould spawn onerous judg-
ments against local governments and distort the decisions of
officers who fear municipal liability for their actions. Con.
gress' refusal to impose those burdens in 1871 surely undercuts
any historical argument that federal Judges should do so now.

The Court declares that its rejection of qualified immunity
is “compelled” by the “legislative purpose” in enacting
§1983. Ante, at 27. One would expect powerful documenta-
tion to back up such a strong statement. Yet the Court notes
only three features of the legislative history of the Civil
Rights Aet.  Far from “eompelling” the Court's striet liability
approach, those features of the congressional record provide
Beant support for its position,

First, the Court reproduces statements by Congressmen

attesting to the broad remedial scope of the law
13, and n. 17. In view of

Ante, at
our many decisions recognizing the
Immunity of officers under § 1083 supra, at B-10, those state-
ments plainly shed no light on congressional intent with re-

¥ Under 42 U.8.C § 1988 the

‘ current version of the
in place

of the Shermap amendment, Lability “js dependent on proof of
by a defendant of the wrongful conduet, , |~
icago, 484 F. 2d 802, 610 (CAT 1973), cent.

L'Ilm'li'lm- .1[|pn‘n'r1f

actual kmow b Dy
bon v. City of Ok
U. 8. 817 (1974),

Hamp-
denied, 415
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spect to immunity under the statute. Second, the Court cites
Senator Stevenson's remark that frequently “a statutory li-
ability has been created against municipal corporations for
injuries resulting from a neglect of corporate duty.” Ante, at
19. citing Cong. Globe, 42d Cong., 1st Sess., 762 (1871). The
Senator merely stated the unobjectionable proposition that
municipal immunity could be qualified or abolished by statute,
This fragmentary observation provides no basis for the Court’s
version of the legislative history,

Finally, the Court emphasizes the lack of comment on
municipal immunity when opponents of the bill did discuss
the immunities of government officers. “Had there been a
similar common-law immunity for municipalities, the bill's
opponents doubtless would have raised the speetre of its de-
struction as well.” Ante, at 20-21. This is but another
example of the Court’s continuing willingness to find meaning
in silence. This example is particularly noteworthy because
the verv next sentence in the Court’s opinion eoncedes, “To
be sure, there were two doetrines that afforded munieipal
corporations some measure of protection from tort liability.”
Id., at 21. Sinee the opponents of the Sherman amendment
repeatedly expressed their convietion that striet munieipal
liability was unpreeedented and unwise, the failure to recite
the theories of municipal immunity is of no relevance here.
In any event, that silenee cannot contradiet the many eon-
temporary judicial decisions applying that immunity, See
infra, at 20-21, and nn, 16, 17,

2

Th_l* Court’s decision also runs counter to the eommon
!nw in the 19th century, which recognized substantial tort
immunity for municipal actions. E. g., 2 J. Dillon. The Law
of Munieipal Corporations §§ 753, 765. at 862-863. 875-876

(2d l“fl. I873); W. Williams, The Liability of Municipal Cor-
porations for Tort 9, 16 (1901).

Nineteenth-century courts
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generally held that municipal corporations were not liable fl:.ll"
acts undertaken in their “governmental,” as opposed tulllw.jr
“proprietary,” capacity.” Most States now use ul!u*r criteria
for determining when a loeal government should be lll!lll-" for
damages, See infra, at 24-26. Still, the mwernmlt-nl‘..ul:pm-
prietary distinction retains significance hﬂ-numll ].t was rsn
widely accepted when § 1983 was enacted. _[t is inconeejv-
able that a Congress thoroughly versed in rurn*lllt legal
doetrines, see Monell v. New York City Dept. of Social _Sert:-
ices, 436 U. 8. at 660, would have intended through H-I[t‘llt:l‘
to create the striet liability regime now imagined by this
Court. _
More directly relevant to this case is the common-law dis-
tinetion between the “discretionary” and “ministerial” duties of
local governments. This Court wrote in Harris v. District of
Columbia, 256 U, 8, 650, 652 (1921): “When acting in good
faith municipal corporations are not liable for the manner in
which they exercise discretionary powers of a publie or legis-
lative character.” See Weightmann v. The Corporation of
Washington, 66 U, 8. (1 Black) 39. 49-50 (1861).
tionale for this immunity derives from the theory of separa-
tion of powers. In Carr V. The Northern Liberties. 35 Pa.
St. 324, 320 (1860), the Pennsylvania Supreme Court ex-

The ra-

" IFI. the li‘ﬂ{l]l'b[ case of ﬂiﬂ-ll-'ri % _'l.rlil.rur & of the r-|flﬁ of New rur-{.
3 Hill 531, 530 (NY 1842), the ecoun distinguished bt wesn mitinicipal
powers “conferred for the benefii of the public” and those msde se well
for the privaie emolument and sdvantage of the eity ¢« « Beeanse the
injury in Bailey wus cansed by & water utility maintained for the exelusive
benefit of the residents of New York City. ihe court found the municj-
pality liable “5 4 private company.” Id., at 530
construed to provide loeal Eovernments with immunit
inadequate polies protection, Weste
City of Cleveland, 12 Ohio Bt 375 (1861), im
t"'hl_M V. City of Boston, 88 Muss (4 Allen) 41 (1
maintenance, Hewison v. City of New Haw 27
unsafe school buildimgs, Hilf . {r.':., b

This distinetion was
¥ in actions alleging
rn College of Homeopathic Medicine v.
Proper sewer const ruction,
862}, negligent highway
Conn. 475 (1871}, and
of Boston, 122 Mass 34 (1877).
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plained why a local government was immune from recovery
for damage caused by an inadequate town drainage plan,

“I'H)ow eareful we must be that courts and juries do not
encroach upon the functions eommitted to other public
officers. It belongs to the provinee of town eouncils to
direct the drainage of our towns, according to the best of
their means and diseretion, and we cannot directly or
indireetly control them in either. No law allows us to
substitute the judgment of the jury, for that of the
representatives of the town itself, to whom the business
is especially committed by law.”

That reasoning, frequently applied in the 19th century
parallels the theory behind qualified immunity under § 1983,
This Court has recognized the importance of preserving
the autonomy of executive bodies entrusted with disere-
tionary powers. Scheuer v. Rhodes held that executive
officials who have broad responsibilities must enjoy a “range
of diseretion [that is] comparably broad.” 416 U, S.. at 247.
Consequently, the immunity available under § 1983 varies
directly with “the seope of diseretion and responsibility of the

office. . . " JIbid. Striet municipal liability ean only under-
mine that discretion.'* .

17

E . Gondnch v I'”.lh,l |-_I' | F:Iilr{.rr.-_ 20 T 445 (1R5R):
pur! V. “-Jluﬂl..' _’,Fln r!|1| -.ll_' {105 ) ];nllllj 1} r'ar-,.- of H.':H'JJ-I"HI 2N ‘-I:I
480, 408400 (1865): Wilson + Mayor & O, of City of A ; A .
Denio 505, 600-601 (N, Y. 1845 W heele ' Cincinnat i :

:.Al'l'l .I IS8 (per curiam) City of Richmond v, Lomg's Adm’rs, 17 Grat
75 (Va. 1867): Kelley 1 City of Milwaukee 18 1|-1|-'i.:4: o).

¥ The Court eannot wish awny
It quotes two 19th-pent

it W rllr Le Wgarns-

rv. ity of Cimcennati, 19 Ohio

& (1864)
oy these extensive mumerpal  imemuamni jes
SOMme torta, ."J-h'. at 17 "hr:l |L|r.;:c:.ﬁ-.-l:l"|'r:kh|.krl:::i r"rl —
the existing mmmunity rubs. The frsi .
eedes, though deplores, the fact
EOvVernments) 'prn;lru-r.ln'
Treatise on the ;

ipal lkality for
refer to exevpions 1o

treatise eited by the Court con-

that many jurisdietions embraced the

distinetion. T, Shearman '
: . Hhes & A Redfield, A
el 1&-::.: of Negligenee § 120, at 140141 (1860), The sume
o it Joeal governments cold not be sed

9y diseretionary aets, i, §127 wd for injury caused

“_':-T » it I"H'n or for wilffieers’ arls hl-!,nnd
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The lack of support for the Court’s view of the common
law is evident in its reliance on Thayer v. Boston, 36 Mass,
511 (1837), as its principal authority. Ante, at 18-19.
Thayer did hold broadly that a eity could be liable for the
authorized acts of its officers. 36 Mass., at 516. But Thayer
was limited severely by later Massachusetts decisions,  Bige-
low v. Inhabitants of Randolph, 80 Mass. 541, 544-545 (1860 ),
ruled that Thayer applied only to situations involving official
malfeasance—or wrongful, bad-faith actions—not to actions
based on negleet or nonfeasance. See Child v, City of Boston,
86 Mass. 41 (1862): Buttrick v. City of Lowell, 83 Mass. 172
(1861). Finally, Hdl v. City of Boston, 122 Mass, 334, 350
(1877), squarely repudiated the broad holding of Thayer and
limited municipal liability to acts performed in the proprie-
tary interest of the municipality.**

the powers of the municipal corporation, id., § 140, at 168. The Court’s |
quotation from Dillon on Municipal Corporations stops just before that
writer acknowledges that local governments are liable only for injury
caused by nondiscretionary aets involving “rorporate dutis.” 2 J. Dil-
lon, The Law of Municipal Corporations, § 764, at 875 (2 e, 1873)
That writer's full statement of mumeipal tort habality recognizes immunity
for both governmental and diseretionary sets
ipal eorporations may be held hiable onlv “where a duly s a corporate
one, that is, one which rests upon the mumeipality in respect o its speeial
or local interests, and not as & public ageneyv, and s absodute anil perfect,
snd not diseretionary or Judieial in its nature Id., at § 778 at 50]
{emphasi= in original ).

The Court takes some solace in the
fualified immuniey for o

Dillon observes that munie-

* absenee in the 19th century of a
ol governments.  Ante, at 2127 That absence,
of course, wae due to the availability of absolute mmunity for govern-
mental and There s no Justifieat
et municipal liability in § 19538 when th
background of ERtEmave munieipal immunity,
The Court ylug Poinis out that mireipalities were
Fome statutory violations and negleet of eont rnetus)
: h_'i. !‘T:l'l' of federal ronstitutions. Aste, ar 17
B Mt amply irrelevant to the jm
tontrols the immunity ayailable g

diseretionary aris wn for discovenng

at statute was enacted against 3

subject to suit for
obligations impuosed
_ Thai amenability 1o
munity available in tort aei wine, which

. nder § 1063,
" The Court rites cight cnses deeided

before 1871 as “reiterat[ing]” the l
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3

Today's decision also conflicts with the eurrent law in 44
States and the District of Columbia. All of those jurisdie-
tions provide munieipal immunity at least analogous to a

principle announced in Thayer while swarding damages against mniei-
palities for good-faith torts.  Three of thee ases mvolved the “speeial and
peculiar” lishility of New England towns for Iudmu_\_ maintenance, and
are wholly irrddevant 10 the Court's argument. Billings v. W oreester,
e _1,,[4,..‘_ 32, 3433 (1s60) : Herton v, Tpswnch, 06 Nass 445, 401
(1553) (tnal court “resd to the jury the provisions of the statutes [re-
ecribing the doties of towns to keep ronds smfe . . . and l:ll'lﬂf A remidy
for injuries received from defects in highways"): Elliot v ¢ omcord, 27
N. H. 204 (1853) (eiting similar statute) : se 2 J Ihllon, Commentares
on the Law of Municipal Corporation, § 1000, at 1015-1015, and n. 2 (3d
ed. I851). A fourth ease, Town Cotncil of Akron v, McComb. 18 Ohio
220 (1M9), concerned damages eaused by streei-grading, and was later
expressly mewiricted to those facts. Western College  of Homeopthic
Medieine v, City of Cleveland, supra, 12 Ohio Bt., at 378479, Two of t b
other coses cited by the Court involved the performance of ministerial acis
that were widely recognized as Eving fi=e to mumicipal lability,  Lee
Village of Sandy Hill. 40 X Y. #2451 (1868) (labality for damage
eaised by street-opening when ety was under a “duty” to open that
street): Hurfey v. Town of Teras, ‘M) Wis, 634 { I8 lampropwr tax
collection ), The seventh cose Presctited  malfensanee, or bail-faith aets,
b the mumicipality’s agents.  Hawks (“harlemont, 107 Mass. 414 {1871}
(eity took material from pamtiff’s land to build lam )

Thus, despite
any diseussion of Thayger in the court O] ML

v #ven of the eight decisions

moted by the Court involved thoroughly unremarkadje EXCERNOns o mune-

ipal mmunity g Provided by statute or rommon law. They do not
buttress the Couri's theory of strict lnsbsiliny

The Court sl Nifes that e
the debates o the Sherm;
That ﬂ'[l'rI1h1', hn'lu'l'\.'rr. [

TALOT SUEvVenson mentiome

| Thayer during
0 Amendment. Ante g 19,

amd nn, X3 My
ame during 5 spevch denouncing 1 he =Shermn;
amendment for imposing fort liability on municipal corporations. To

reinforee  his rontention, Sennfor Slevetsogg read  from the ideesion  in
Prather v City of Lerington, 52 Ky. 580, s60-a52 (1832) which eitesd

in

Thager for 1he B corporation is not
liable on o respondeat superior]ior the nnauthorized acts of it= officers
Cong Globe, 424 Cong., 1st Bewe ., at h2 (1871). But the (LT T ™™
Passage i Prather pegd by Senator Stevenson—and the holding of ihat
case—was that “po Pprimeiple of lyw o o o mibjects g municipal corpor tion

weition that a e ]
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“good faith” defense against liability for constitutional torts,
Thus, for municipalities in almost 90% of our jurisdietions.
the Court creates broader liability for constitutional depriva-
tions than for state-law torts,

Twelve States have laws ereating municipal tort liability
but barring damages for injuries caused by diseretionary de-
cisions or by the good-faith execution of a validly enacted,
though unconstitutional, regulation.® Municipalities in those
States have precisely the form of qualified immunity that this
Court has granted to executive officials under § 1083, An-
other 11 States provide even broader immunity for loeal
governments. Five of those have retained the govern-
mental/'proprietary distinetion,” while Arkansas and South

to a responsibility for the safety of the property within its territorial
limite.™  Fhid., quoting Prather, supra, af 51, Bo Stevenson cited Prather
to demonstrate that municipalities shoukd not be held viesmoush liable
for injuries cansed within their boundanes.  Prather

i turn, eied
Thayer for a subeidiary (Ll

Nowhere in this squence i there an
suppert for the Court’s iden that local governments should be sithgestel
to stret liabality under § 1953

= Jdabio Couler 004 (1) (1979): T Rew Btat, Ch. &5, §§ 2-103,
2-100, 2-201, 2-206 (Hurd 19%6): Ind. Code §H—-165-3 () & (8)
(1959 SBapp.): 1979 Kan, Ses. Laws, Ch ISG, §4 (ineluding <pecific
exeeptions to mmunity): Mass, Cien. Laws Ann., Ch. 255, §§ 10 (a)

1]
Wit ,'-i.|1p|| 1071 Minn, Beat § 40K (5 & i) (1955 Mot i
Codes Ann. §8 s2- 4108 K230, 824083 (1977 Sappad: Nel, Rev, Stat
22400 (1) & (M (1977 1

tewenie) 0 Newv, Hev. Siat
N. D. Cent. Conle Anp §F2-12 13 (1) (Bupp. 1974)
Tit. 51, §§ 155 (1)-(5) (Supp. 19709)
(n (107,

The Fesdersd Tor Claims Aet prowides & smil;

=itE agninst the Feder) Ciovernnwnt
of that provision, seeon

§41.032 (1973)
Ukls. Stat. Ann

Ure. R, =i § 3025 (3)(e) &

al

ir exempton for damage
XU R C §268 (a), The goal
ling to this Court, i 1 [roteet
achministrator to g

best course, | | o Dalehite

thi= dlise re-tion
steorling to one's Juslgmment
Y. United States, 346 U 8 15, 34

oof 1 e X e or the
of the
{10483),

M Mayor and Cily Counesl af Raltimore v Seidel, 400 A
Cr. Bp. App. 1980) © Mieh Comp,

¥. City of Long Beach, 372

2 747 (Md
Laws § 601 1407 (Bupp. 1979) ¢ Parks
So. Ml 253, 253-254 (Mies, 1979): Woas
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Dakota grant even broader protection for municipal cor-
porations.™ Statutes in four more States protect local goy-
ermnments from tort liability except for particular injuries
not relevant to this case, such as those due to motor vehicle
accidents or negligent maintenance of publie facilities.™ In
Towa, local governments are not liable for injuries caused by
the execution with due care of any “officially enacted” statute
or regulation.™

Sixteen States and the Distriet of Columbia follow the
traditional rule against recovery for damages imposed by dis-
eretionary decisions that are confided to particular officers or
organs of government.” Indeed. the leading commentators
on governmental tort liability have noted both the appropri-

Hayslip. 51 Ohio 8. 24 135, 139, 364 N. E. 2d 1376, 1270 (1957); l";'r.
ginia Electric Power ('o, \ Ham pton Redevelopment & Housing A uthonty,
217 Va. 30, 34, 225 8, E. 24 364, 368 (1976),

=2 Ark. Siat. Ann § 1222001 1970 Repl); Shaw v, City of Mission,
B8 B. D. 557, 25 X W. 2 5m3 (1975).

=197 N. M. Laws, Ch. 358 8§ 4-0; Pa. Stat. Ann. Tit a4, § 5311 202
(b1 Purdon Bupp. 1970) Wright « ity of North Charleston, 27] ] C,
515, 516-518, 245 8. E. 2 450 481482 (1975), e 8, C. Coxde §§ 5-7-70,
15-T77-230 {1978) 1979 Wvo, Riss Laws, Ch, 157 §8 1-30-105 1o 112,

* Jown Code §013A4 (3) (1970 Bupp.)

B Cal. Gov'i Code Ann g 5152 EXD (Wt 1M
New Haven 173 Conn, 205, AM-205, 377 A 2wy
Eleetrical Sery_ fue
(Del. Buper. 1979) -

): Tamgo v City uf
=5 (1977) : Biloon"s
2d 636, 630-840, 643
f th Ihatriet -r_f o=

banel: o mercual ( arrier
2 1010, 1000 (Fl, 1978 : Ga

- Uity of Wil i mgriaon 401 A
Spencer o (reneral Hoapital o
lumbia, 435 F 24 479, 484 (CADC 1) [em
Corp. v. Indian River County 47l Bo
Code § 60300 Franl fort Variety, Ine. y City of Frandiort 852 8 W, 2q
653 Ky 19%7); Me. Rev Btat. Ann, Tii 14, ﬁ'ﬂ]”.-'il'.}]ir'J { 105 -
Mernll v .'Uum'.ilrrh-r. 114 X H 22 :-'.".:'_ 12 A AR 13 (1974) -
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ateness and general acceptance of munie

ipal immunity for
discretionary acts, See Restatement | See

mnd) of the Law of
Torts, § 895C (2) and comment g (1079) ; K. Davis. Adminis-

trative Law of the Seventies, § 25.13 ( 1976) ; W,

Prosser, Law
of Torts 086-087 (4th edd. 1071).

In four States, loeal gOV-
ernments enjoy complete immunity from tort asctions Ui less
they have taken out liability insuranee * Only five States
im}lmw the kind of blanket liability constructed by the

Court
today.*

C

The Court turns a blind eye to this overwhelming ev
the municipalities have enjoved a qualified
the poliey considerations that for the
have justified its retention.
poliey is especially unfortun
typically implicate ¢
faith defen

idenee
immunity and to
life of this Republie
This disregard of precedent and
ate hecause syits under § 1083
volving eonstitutional standards. A good-
s i1s much more important for those actions than
in those mvolving ordinary tort lability.
un over a pedestrian with a munje;
change than is the

The duty not to
pal bus is far less likely to
process. if any, is due the
a hearing after tischarge.
government employee o a
BTG wWas not recognize
slon in Board of Hegents v. Roth,
handed down 10 weeks afier and eight
weeks after the city denied his request for g hearing By
Stripping the city of A0y immunity, the

Court punishes jt for
-

rule as to what
bus driver if he claims the right to

The right of a thischarge]
"name clearing” b until our degj.
fupra. That ruling was

(wen was discharged
il

olo, Rev. Spa §24-10-10y4 (1973): Mo

B h'-:||lr 1681 - N.C ¢

Ann., Tit. 20 § 1408 (1070)
" Ala. Code, Ty 11, §47-1090 (1975) -

=45, 25 { Alisky 1978): 1979 Ariz. Spss Laws, Ch

a. Const., Art. 12 B10 (a) (Wesi 1974)
B E 2 RI2, 50 (W Va

the tory lability ry e Tor loeg

Stat, Ann £§71185 { Vier-
0. Stat. § 160A-485 (Repl, 1976): vy Btat

A nels Faow v, Kiafs a5 p 2d
155, § 11-0w) (A)(2)
City of W, wrlon, 214

It to determine Previsely

Wald,

Laong v
8). It ia litfiey
I gow ETninents in Hy
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failing to prediet our decision in Koth. As
governments and their officials will faee the
of erughing damage Judgments whenev
current law s later found to be g

no justice or wisdom in that outeome

a result, loeal
unnerving [Ihmiu-r'l
'r & poliey valid under

mstitutional, [ can see
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