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84-1160

Pembaur v. Cincinnati
1983 liability of County for single act directed
 by prosecutor.

Deputy Sheriffs with capias seek to serve on two employees of petitioner M. D.
These were commands to appear before grand jury

These were not arrest warrants

Petitioner refuses entry into inner part of his office

Sheriffs seek advice from assistant county prosecutor
            county attorney says

He says ^ “Go in and get them”

City cop, who was present, broke down with axe
Employees not found.

1983 suit vs. city, county, and officials

District Court dismissed the cause of action.

County a “person”

But no constitutional deprivation per county policy.
County board [does] no[t] control policy of the sheriff

Court below
 affirmed for different reasons

“Obvious constitutional violation.”

Sheriff is a county officer and can establish county policy
But no proof of county policy here
Single decision is not sufficient to establish sheriff was implementing a governmental policy
But error to let the city off.

Testimony that police used whatever force was necessary. 

Therefore a policy of the city possibly, → merely advising the Sheriff 

But was petitioner’s injury the result of the execution of that policy?

Therefore, remand to make that determination.  
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84-1160 (2)
I would
 reverse (but court could
 affirm)

All agree a constitutional violation

Facts should be stripped and kept that way

A county officer (assistant county attorney or the county attorney) giving the order
He is a county official
He is elected
He can establish and enforce policy – conceded

That policy has to emerge first somewhere

Surely not a “first bite” situation or entitlement
Can he not control the county?  Yes

(seems sufficient here, or remand to determine the detail)

Therefore, reverse and remand (same to court of appeals action with regard to the city)
 for further proceedings.  

The measure is authority and actor,
 not the number of times.
Acted within scope of authority by officials empowered to act

Otherwise a free constitutional violation.  


Hope we do not go to a first bite situation.

Reverse






27 November 85
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84-1160
Questions
On this review, are we concerned only with the county





Yes – only county

What [illegible] the City? – content
 with the remand? – action on it?

Common law [claim] versus Whalen is not here?

Would it be different if this were incident #3.
(Does the Los Angeles chokehold case
 bear on this one?)

County and only county, is here





2 Dec 85 ?








�Words added by the editor for clarity are enclosed in brackets as are editor comments. All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten.  Check marks, arrows, and words in the left margin are in roughly the same locations and colors as in the manuscript.  (The note near the top of the left margin of page two is slanted in the manuscript.)


� Items underlined on this page were underlined in blue in the manuscript.  


� The abbreviation appears to be “drted.”


� These words were inserted between the two lines.  


� HAB sometimes uses this abbreviation (“cb”) to mean “could be,” but “Court below” seems almost certainly correct in this context.


� The pages of this document were either out of order when photographed or I photographed them out of order.  


   Items underlined on this page were underlined in red in the manuscript.  


� The abbreviation is an arrow (→)


� The abbreviation is very unclear and could be “will” or “would.”  


� The abbreviation is “ta wa.”


� The abbreviation is “so wr.”


� The parenthetical material is bracketed in the original.  


� The parenthetical material is bracketed and also struck out in the original.  


� This word could be “action,” but “actor” seems more consistent with the manuscript and the context.


� This sentence is in blue in the manuscript and appears to have been written later.  The date to the right was green in the manuscript and also appears to have been written later.   The date probably refers to the scheduled date for oral argument.   


� This page of questions for oral argument may or may not have been written at the same time as the previous two pages.  


� It appears that this line was written later than the previous line.


� This word could also be “contend.”  


� The final portion of this line (“— action on it?”) appears to have been written later than the rest of the line.   The word “action” could also be “acting.”


� This question presumably refers to Assistant County Prosecuting Attorney William Whalen, who (at the suggestion of the County Prosecutor) told the officers to break into to the non-public areas of the plaintiff’s clinic.  


� This presumably refers to Los Angeles v. Lyons, 


� The parenthetical material appears in brackets in the manuscript.  





