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JUSTICE BRENNAN, concurring in the judgment
Monell v. New York Dept. of Social Services, 436 U. 8. 658
(1978), heid that municipalities, like other state sctors, are
subject to liability under § 1953 when their policies “subject] |,
or cause(] to be subjected, any citizen of the United States
to the deprivation of any rights, privileges, or immurn
Ues secured by the Constitution - 2U.5.C.H1888 1|
agree with the Court that today we must take a “small but
Necessary step,” anie, at —— toward defining the full con
tours of municipal lability pursuant to § 1988, However
because | believe that the Court's opinion needlesaly compli
cales this task and in the process unsettles more than it clar
fles, | write separately to suggest a simpler explanation of
our resujt

Given the result in this case, in which a jury verdict in
favor of the respondent is overturned. it is useful to Keep In
mind respondent’s theory of the case. Respondent intro
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Sirew Momell of course. the rontours of Traheripe bty REve e
L L R e e &g, Newport v Fait el | ANl
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two types of evidence at trial. First, respondent elic-
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of instruction
in progress,
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thus attempted in two ways to show the City's

responsibility for the killing of Tuttle. First, respondent
egregioualy out of accord with accepted police practice that

the jury could infer from the killing alone that the City's

proposed to prove that Rotramel's killing of Tuttle was so
policies and customs concerrung the

App 158 There was also Lestimony
the bartender told Rotramel that no robbery had securred. App

M-, 108, B, and Rotrumel conceded that no one in Uhe bar tokd him that

& robbery had sorurred.  App. DN

' Rotramel himeel! sdmittod st the time he entered the bar, Tuttle was

sanding with 4 drine n hus band

that




The trial court permitted respondent to submit both theo-
ries to the jury. The jury was instructed that “a single, un-
usually excessive use of force may be sufficently out of the

RESRES
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policeman on a single night that the City was

As for the second theory, the jury was

that the City could be held liable “only if an official
which results in constitutional deprivations can be in-

{F

¥

ipal liability.” App. 58. The court believed that “there was
more evidence presented here than the fact that
(Rotramel], & young man, shot someone in deprivation of
their civil righta™ Tr. 704 In discussing petitioner’s
Jnov. motion, the court explicitly noted that it was “im-
pressed with the evidence that was presented in this case”
concerning “the curriculum methods and the lack of super
vision and training " Tr. T4-T06. The Court of Appeals
afirmed. — F. 2d —
The question presented in the petition for certiorari is
“Iwihether a single isolated incident of the use of excessive
force by a police officer establishes an official policy or custom
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ﬂlﬂh“hmﬁrquliﬂ-m
damages under 42 U. 5. C. 11953, The thrust of petition-
er's argument is that it was improper to instruct the jury that
it could impose lability on petitioner based solely on evidence
regarding Rotramel’s actions on the night of Tuttle's killing

(1978), held that “Congress did intend municipalities and
nﬁ'hﬂimmlnhhthuhdmthmeprr-
sons to whom § 1963 applies.” /d., at 690 (emphasis in origi-
nal). Nonetheless, we recognized certain limits on the theo-
hﬂ“rtﬂmﬂhmm:mpm;r
hth_tmm.m,n—-iwmm
Iﬂﬂhﬂnmdllm.wmn}u}n-
tion of the Sherman Amendment, see id., at —— - ——_ Jod
us to conclude that Congress desired not to subject mumnc-
muﬂhr‘wﬂhumdh-hthrthwmm-
ment was in any way at fault for the breach of the peace for
which it was to be held for damages.” /d., at 681, n. 40
We therefore concluded that a city could not be heid liable
-dr-rwmhlﬁhtrurmwu“qqm.
#1983 suit, for such liability would violate the evident con-
mwmpndud-mmputuhhymmm
which the city itself was not at fault

Because Congress intended that § 1963 be broadly avail-
abie Lo compensate individuals for violations of constitutional
rights, see Owen v. City of Independence. 4456 U 8 622
650-653 (1980); Momell, supra, at 653-887 a municipality
comuld be held liable where a plaintiff could show that it was
the city itself that was at fault for the damage suffered. To
n-humlhnm.nplnnuﬂmutpm",mlh-hnmimuuj
language of the statute, that a policy or custom of the city
“subjected” him, or “caused him to be subjected™ to the
deprivation of constitutional rights. In a case in which the
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plaintiff carvies this burden, the City’s lability would be
mandated by the language. the legislative history, and the
underlying purposes of | 1953

I agree with the Court that it is useful to begin with the
terms of the statute:

“Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any State . .
subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, e

In the language of the statute, the elements of a § 1953 cause
of action might be summarized as follows: The plaintiff must
prove that (1) a person (2) acting under color of state law (3)
subjected the plaintiff or caused the plaintiff to be subjected
(4) to the deprivation of a right secured by the Constitution
or laws of the United States. Element (4) involves the ques-
tion of whether there has been a violation of the Constitution
or laws of the United States; that issue is not raised by the
parties in this case and thus may be ignored here

Of the three remaining elements of a § 1951 cause of action
of relevance here, respondent clearly established two.  After
Monell, 3 municipality like Oklahoma City undoubtedly is a
“person”™ to whom § 1963 applies. And there can be little
doubt that the city's actions establishing particular police
training procedures were actions taken “under color of state
law.” as that term is commonly understood

The remaining question is causation. [n a § 1983 case in-
volving & municipal defendant, the causation element to be
proved by the plaintiff may be seen as divided into two parta
First, the plaintiff must predicate his recovery on some par
ticular action taken by the City, as opposed to an action taken
unilaterally by a nonpolicymaking municipal employee  This
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municipal policies involved were the set of procedures for
training and supervising police officers *  Second, the plain-
Y must prove that this policy or custom “subjected” or
“eaused him to be subjected” to a deprivation of a constity-

(M course. nothing hingws on whether the “policy o custom™ nquiry »
soen & & part of the plantiff s burden Lo prove causation, or whether i
stead it s seen & an independent slement of & | 1950 cause of action

‘I agree with the Court that “policy” can be defined s “3 definite

nits before entering & felony in-progress situstion how much Lime and
*hhpﬂ-mumumumtaw
folony-in-progress situstions, when to use firearms. and whes 1o shoot to
wll I__h‘lhhﬂhﬂlnﬂdmwmlﬂq—d
depriveton of oneUtutons Fghts the mlling of Tuttls' resulled from
“'__m_'lﬂr.ﬂll_-hhgthl'nym[-m
Ra o TR

"ﬂ“i’-lh-hﬂimm Sofme Pk of cougree e
orrupy safficiently hgh policy making roms that sny sction they take
*“ﬂmnﬂhm&‘m Swe Momeil repra
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the inadequacy of his training, rejected the evidence pre-
sented by respondent’s expert concerning the content of the
City’s police training and supervision practices, and found un-
convineing all of respondent’s independent and documentary
evidence concerning those practices. While perhaps un-
likely, such disbelie/ must be assumed to test an instruction
that might have permitted liability without any such evi-
dence. Under the instruction in question, the jury could
have found the City liable solely because Rotramel's actions
on the night in question were so excessive and out of the
ordinary

A jury finding of liability based on this theory would un-
duly threaten petitioner’s immunity from respondeat Fupe-
rior liability. A single police officer may grossly, outrs-
geously, and recklessly mishehave in the course of a single

attributable to various municipal policies or customs, either
those that authorized the police officer 5o to act or those that
Mummwmmmwrm,*
Polk County v. Dodson, 454 U. 8. 312, 326 (1981), or cause of
the violation. In such a case, the city would be at fault for
the constitutional violation. Yet it is equally likely that the
mishehavior was attributable to numerous other factors for
which the city may not be responsible the police officer’'s own
Mmﬂdmnhmﬂu&rmrw Ct
Brandon v. Holt, —— U. 8. ——, —— (1886). In such a
case, the city itself may well not bear any part of the fault for
the incident; there may have been nothing that the city could
have done to avold it. Thus, without some evidence of
municipal policy or custom independent of the police officer's
misconduct, there is no way of knowing whether the city is at
fault. To infer the existence of a city policy from the isolated
misconduct of a single, low-level officer, and then to hold the
city liable on the basis of that policy, would amount to permit
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theory of strict respondeal superior liabl-
omell
objects that in Mowell and Owen v. City of In-
U. 8. 622 (1980), we found a municipality lis-
evidence that showed only a single instance of
If the City's argument here depended on the
municipal conduct that resulted in only a single
immune from lability, | would have to agree
that Momeil and Orwen provide authority to
A rule that the City should be entitled to its
violation without incurring liability —even
incident was the taking of the life of an inno-
be a legal anomaly, unsupported by the
or policies underlying §19853. A § 1953
i as available for the first victim of a policy or
that would foreseeably and avoidably cause an indi-
to be subjected to deprivation of a constitutional right
for the second and subsequent victims, by exposing a
defendant to Liability on the occurrence of the first
. it is hoped that future incidents will not occur
City’s argument, however, does not depend on any
unlikely or extravagant premise. |t depends instead
on that fact that a single incident of police mishehay -
A single policeman is insufficient as soies support for an
inference that a municipal policy or custom caused the inc
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'Thll_!-uv_h.-hmm-:fﬂl“—rudw
= ordinery tort cases.  Only n cortain crvumstances in ordinary lort
fhaeS may & jury inder defendant’s fault from the fact that an mjyury of &
fartmn ype sowrved.  Ses geserally Prosser & Keeton on the Law of
Torta | 8. m 262 The purpose of the restriction u of course to protect
U deferciant from Bability in & case in which he s not o faalt and has not
] the mpury T\-;mm—mmm—m,m
have permitiad the City 1o be heid Sable sbeent fault and cousstion  This
i—-*—mm-rh“muth—m-mm
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And this was not an inference comparsble to any on

the plaintiffs in Momell or Owen relied. [n Momell,
parties agreed that the City of New York had a policy of
women Lo take materruty leave before medically her

48 U.S, ot 861, n. 2 This policy, of course,

the interest we recognized in (leveland Board of

v LaFlewr, 414 U. 8 622 (1974). In Owen, the

s oty council, in the course of dismissing the

plaintiff from his post as Chief of Police. passed a resolution
releasing to the press material that smeared the reputation of
. There was no doubt that the release of the in
formation was an official action—that is, & policy or custom—
of the city. Thus, the crucial factor in both cases was that
introduced direct evidence that the City itself

scted.” In both cases, the jury was not required to
any further inference concermung the eustence of the

. let alone an inference from the isolated conduct

of a single non-policymaking city employee on a single

i

For the reasons given above, | agree with the Court that
the judgment in this case should be reversed. there may be

“The dstinction betwesn Monell sl wes an e one hanel sl Uhe

—. U gt mest b reversed o Uhes
e e Uk metrertcone permetied the fury Lo And the oty habie sven
o the jary dui vt i the durert eveierecr Cl Strombary v | alyor
e B U8 S TSI
"Il not understand nor do | see Uhe necwsssty for ke setaphres
dstinction between poicies (et oy Uhemesives aneonet it otsona: arsd o
Ut rmaame rometitutionsl reodations  See amie st |5 and 8
“r“m----mt&;1—d‘ﬂ-1n’malﬂm-
i R R e e et L RN ene———— Fights
et (W0 @ pvmlahir o8 Femedy
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many ways of proving the existence of a municipal policy or
custom that can cause a deprivation of a constitutional right,
but the scope of § 1983 liability does not permit such lability
to be imposed merely on evidence of the wrongful actions of a
single city employee not authorized to make city policy *

"The Cowrt ssems to believe that thers s & wrious threat that » gt
might submit to 5 ury the (heory that & mursripll podiey of REVifg & poslce
department was the “esuse™ of a deprivation of & constitutional aht
Anis, &t 12 N eourss, | agres that such o theory should never be sul
miled to & jury. bul the reason has Bitls Lo do with Lhe pressfce of
munscipait y ss the defersiant o (he case or The stracture of | |0
ALY P of cmosat o el throughout the aw of Lorts PecT TR |
“but lor” cessation. while probably s necessary rondition for Hability
never & wuffirent condition of habality See genernlly Prosser & Keetor
wm The Law of Tarts | 41, st 5 e wonghd thoni thatl these principdes
are sufficient o avold the onusual theory of labilty suggested by ke
ot
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