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12-7-88
The Chief Justice
Affirm
Edelman v. Jordan
 meant such a suit like this


not suable

Hutto,
 Monell

Quern
 rejected that under [illegible] Edelman.
We should say now Congress did not intend “person” to include a State.
Monell drew the distinction.

Cohens v. Virginia
 also supports
Same with state officers acting in official capacity.

Brennan, J. 

Reverse

I did dissent in Quern but my position here does not depend on that.
Does statute create [a] cause of action versus [a] state?  Yes and this is consistent with Quern.


White J.  

Affirm
As an original matter, [it] would be a lot closer
People have so regarded

5 affirm

1 reverse in part affirm in part

3 reverse

Marshall, J. 
Reverse

Blackmun, J.
Reverse
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Stevens, J. 

Affirm in Part 

Reverse? In part

Not at rest
Suit versus State, Chief Justice [illegible] has the better
In 1870, southern politics in hands of Republicans

Sovereign immunity then well accepted






      official

I am not so sure about [illegible] sued in individual capacities

[Illegible] assumed suit versus these was possible

As to this reverse?
Hans
 probably wrong
O’Connor, J.
 
Affirm
1871 Congress would be surprised.
Quern supports.

Scalia, J.

Affirm
With Sandra Day O’Connor

Have same rules for both

Kennedy, J.

Affirm
With Chief Justice
Not wholly logical.  
� Words added by the editor for clarity are enclosed in brackets as are editor comments.  All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten.  


� 415 U.S. 651 (1974)


� Hutto v. Finney, 437 U.S. 678 (1978)


� Monell v. Department of Social Services, 436 U.S. 658 (1978)


� Quern v. Jordan, 440 U.S. 332 (1979)


� Cohens v. Virginia, 19 U.S. 264 (1821).


� Both italicized words are very unclear, as is the meaning of this sentence.  


� Although placed in Justice White’s box, these notes about the overall vote were presumably made after all the justices had spoken.  


� Hans v. Louisiana, 134 U.S. 1 (1890)


� Presumably meaning “the same rules for suits brought in state and federal courts.”





