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3-31-89
The Chief Justice
Affirm on Question 2   Affirm
Policy necessary to be shown in [§] 1981
Have to [strain] Monell to bring 


Must say would affirm

Brennan, J.
 
Reverse
Affirm 88-214

Local government may be held liable under 
[§] 1981 and respondeat superior

Does not tie into [§] 1983

No interpret [§] 1981  just like [§] 1983

Affirm [in 88-214].  5th Circuit remanded & I agree 

White J.  
Affirm

Affirm
WJB has strong argument
Strange to have different rules for [§] 1981 and [§] 1983
May be based

2084
5-4
Affirm

214
9-0
Affirm




Marshall, J.   Reverse
Affirm


Blackmun, J.   Reverse
Affirm
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Stevens, J. 
Reverse
Affirm

214 covered by Praprotnik

Ironic to say no cause of action against public


Clear that we should reverse
O’Connor, J.
   Affirm
Affirm
’66 Act [was enacted] per 13th Amendment and so [does] not include 

liability against State actors


Not until [§] 1983
Therefore, policy requirement applies

Scalia, J.
Affirm

Affirm
With Chief Justice though seeing the irony
Runyon
 is wrong I say again.

Cause of action only under 1983
Kennedy, J.
Affirm

Affirm
[§] 1981 limited to private cause of action

[§] 1983 the basis for holding a state [actors] liable.  
� Words added by the editor for clarity are enclosed in brackets as are editor comments.  All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten.  


� For Justice Brennan’s typed notes for presentation at the conference, see � HYPERLINK "http://www1.law.umkc.edu/justicepapers/JettDocs/BrennanDocs/I-812/03-30-89WJBNotesforConference-WJB812F050336.pdf" �www1.law.umkc.edu/justicepapers/JettDocs/BrennanDocs/I-812/03-30-89WJBNotesforConference-WJB812F050336.pdf�.


� This word could be “hard” or something else entirely.  Blackmun appears not to have completed his notes on White’s position.  


� This vote tally appears to have been written later.  Justice Blackmun inserted similar tallies in Justice White’s box in other cases.   


� Runyon v. McCrary, 427 U.S. 160 (1976) held that 42 U.S.C. § 1981 prohibited private discrimination in the making of contracts.  Runyon’s holding was sharply limited (but not overturned) in Patterson v. McLean Credit Union, 491 U.S. 164 (1989) which was handed down the same day as the opinion in Jett.  (It had been argued the previous term and then set for reargument—specifically on the question of whether Runyon should be overruled.)  While the Patterson Court declined, on stare decisis grounds, to overrule Runyon, the majority opinion specifically that several members of the majority believed that Runyon had been incorrectly decided.  


   Runyon’s narrow reading of § 1981 was legislatively overturned by enactment of the Civil Rights Act of 1991.





