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To anyone familiar with this and last Terms’ debate over
whether Runyon v. McCrary, 427 U. S. 160 (1976), should
?MEPMEHMCMUMHI
.8 — , today’s decision can be nothing short of
astonishing. Mtﬂbaﬁ:ghdtubtﬁaﬂtlutthnhudquu-
ﬁmmduﬂﬂ.ﬂ.c.llﬂﬁl—dnquuﬁmﬂutpmpud
ﬁ%mium%ﬁu.mm%mfw
reargument, 485 U. 8. 617 (1988)—was whether the statute
m:mufmmlﬁngmpﬁmumndm
;mm:;ldthnt_hthudqmﬁmin.inhu,wh-uuritm
Inu:hqnonﬂublmufmmmmm

hrwlnd'htmuitm“fur ernment conduct
l;t:l*ﬂul}-mdhnuhrmmmﬂtruutmhhnd-
-y mm::nn’vﬂrtdrmnlﬂ.
ll':lhcwﬁwlrihthuuﬂdidmt,ntheﬂaun
would ﬂtmmmmm-mmmy
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it for damages under § 1981 itself on the basis of
bt conduct. The Court hints that petitioner Jett
offered this issue for our consideration, ante, at 8 (“In
m,pﬂiﬁmﬂmlhlthlmmmcmmh"
tended to create a cause of action for damages against munici-
pal actors and others who violated the rights now enumer-
ated in § 1981"), when in fact, it was respondent who raised
this issue, and who did so for the first time in its merits brief
in this Court.' [n six years of proceedings in the lower
courts, including a jury trial and an appeal that produced two
opinions, respondent never once suggested that Jett's only
remedy was furnished by §1983. Petitioner was able to re-
spond to this argument only in his reply brief in this Court.
While it is true that we often affirm a judgment on a ground
not relied upon by the court below, we ordinarily do so only
when that ground at least was raised below. See, ¢. g.,
Heckler v. Campbell, 461 U. S. 458, 468, n. 12 (1983); Wash-
ington v. Yakima Indian Nation, 439 U, S. 463, 476, n. 20
(1979); Hankerson v. North Carolina, 432 U. S. 238, 240,
n. 6 (1977); Massachusetts Mutual Ins. Co. v. Ludwig, 426
U. 8. 479 (1976); Dandridge v. Williams, 397 U. 8. 471, 475,
n. 6 (1970).
Ithnntonb'mhirtndndduthuumﬂﬁ.h-m;ith
unwise. T'heqpuﬁuni:impoﬂ.lm;tnmoheitmﬂuhnﬂ:
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exclusive remedy for violations of § 1981 by the government,
the Court makes many mistakes that might have been
avoided by a less impetuous course.

Because I would conclude that § 1981 itself affords a cause
of action in damages on the basis of governmental conduct vi-
olating its terms, and because | would conclude that such an
action may be predicated on a theory of respondeat superior,
1 dissent. .

Title 42 U. 8. C. §1981, originally enacted as part of § 1 of
the Civil Rights Act of 1866 (1866 Act), provides in full:

“All persons within the jurisdiction of the United
States shall have the same right in every State and Ter-
ritory to make and enforce contracts, to sue, be parties,
give evidence, and to the full and equal benefit of all laws
and proceedings for the security of white persons and
property as is enjoyed by white citizens, and shall be
subject to like punishment, pains, penalties, taxes, li-
censes, and exactions of every kind, and to no other.”

deems so novel today. See Jomnes v Alfred
, 1 H. Ma \
U. 8. 400 (1968); Sullivan v. Little Hunting Park, oy
U. S. 229 (1969); Tiliman v. Wheaton-Haven Rcerm-wu
mm' Inc., 410 U. 8. 432 (1973); Johnson v. Railway Ezx-
m. Ine., 421 U. 8. 464 (1975); Runyon v. Me-
Crary, - 8. 160 (1976); McDonald v. Santa Fe Trail
Transp. Cﬁ-.“U-&MﬂW};MﬂMC‘Mt
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Ricks, 448 U. S. 250 (1980); General Building Contractors

.fsu.npmmuau.&munm; Saint
mﬁ-nnl‘ College v. Al-Khazragi, 481 U. 8. 604 (1987); Shaare
Tefile Congregation v. Cobb, 481 U. 8. 615 (1987); Goodman

. Lukens Steel Co., 482 U. 8. 656 (1987); Patterson v.
LMM Union, supra. Anu-mt_illupnctutt.h-
holding in each of these cases was the principle that a person
injured by a violation of § 1 of the 1866 Act (now 42 U. 8. C.
§§ 1981 and 1982) may bring an action for damages under that
statute against the person who violated it.

We have had good reason for concluding that § 1981 itself
affords a cause of action against those who violate its terms.

when § 1 of the 1866 Act was enacted, and for over 100 years
thereafter, the federal courts routinely concluded that a stat-
ute setting forth substantive rights without specifying a rem-
edy contained an implied cause of action for damages in-
curred in violation of the statute's terms. See, e g.,
Marbury v. Madison, 1 Cranch 137, 162-163 (1808); Kendall
v. United States, 12 Pet. 524, 624 (1888); Pollard v. Bailey,
20 Wall. 520, 527 (1875); Hayes v. Michigan Central R. Co.,
HIU.B.MEIH(IMI};DJHMT.BM,MU.S.I.
176-177 (1901); Texas & N. 0. R. Co. v. Brotherhood of Rail-
way and Steamship Clerks, 281 U. S. 548, 569, 570 (1930):
muﬁwd.mu.s.mmudn.uum;.r. I. Case
Co. v. Borak, 377 U. S. 426, 433 (1964). The classic state-
mﬂﬂ:hwindnhmuﬂmfmé?ndﬂck. Co. v.

2410, S. 33, 39-40 (1916), in which we observed: “A
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therefore, that the 39th Congress established no explicit

Indeed, the debates on § 1 demonstrate that the legislators’
worry was not that their actions would do too much, but that
they would do too little. In introducing the bill that became
the 1866 Act, Senator Trumbull explained that the statute
was necessary because “[t]here is very little importance in
the general declaration of abstract truths and principles (con-

' During the 1970s, we modifled our approach to determining whether a

statute contains an implied cause of action, announcing the following four-
Lest:

wﬂnhh“‘-dhhhﬂhwuﬁm
utes was enacted’—that is, does the statute create a federal right in favor
of the plaintiff? Second, is there any indication of legislative intent, ex-
plicit or implicit, either to create such a remedy or to deny one? Third, is
it consistent with the underlying purposes of the legislative scheme to

It would make no sense to apply a test first enunciated

ute enacted in 1866, hm;hm“::uxx
_n;u;mwum:mm CL Welch v
Texas Public Transportation, 453 U, 5. 468, 496
mm:..mammw-mu

i
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tained in the Thirteenth Amendment] unless they can be car-
ried into effect, unless the persons who are to be affected by
them have some means of availing themselves of their bene-
fits.” Cong. Globe, 39th Cong., 1st Sess., 474 (emphasis
added). Representative Thayer of Pennsylvania echoed this
theme: “When [ voted for the amendment to abolish slavery
.« » I did not suppose that [ was offering . . . a mere paper
guarantee. . . . The bill which now engages the attention of
the House has for its object to carry out and guaranty the re-
ality of that great measure. It is to give to it practical effect
and force. It is to prevent that great measure from remain-
ing a dead letter upon the constitutional page of this coun-
try.” Id., at 1151
In these circumstances, it would be unreasonable to con-
clude that inferring a private cause of action from § 1981 is
with Congress’ intent. Yet in suggesting that
§2 of the 1866 Act demonstrates Congress’ intent that crimi-
nal penalties serve as the only remedy for violations of §1,
ante, at 10-14, this is exactly the conclusion that the Court
M'mldhlﬂuduw. Nutml,’w“‘“thi‘
argument contrary to legislative intent, but we have alread
mwm IBJMI-WH Hmrcuf

"The
“mm-.mmuuummummmm

dnnrm.m,cu.&ﬂ i

cludes no ar at all, HWHLW
remedy penalty Section 2 of the

:IIU.I.CJ“..-EIH“'. Classe, mll?mm.u 10

mx-mdmm-ﬁ#mmnm.m is applicable to
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The only way that the Court can distinguish Jones, and the
cases following it, from this case is to argue that our recogni-
tion of an implied cause of action against private persons did
not include recognition of an action against local governments
and government officials. But before today, no one had
Wm.wmﬂdmlmmmmrﬂr
damages due to a violation of §1981. We have, in fact, re-
viewed two cases brought pursuant to § 1981 against govern-
ment officials or entities, without giving the vaguest hint that
the lawsuits were improperly brought. See Hurd v. Hodge,
334 U. S. 24 (1948); Takahashi v. Fish & Game Comm'n, 334
U. S. 410 (1948). Indeed, in Jones v. Alfred H. Mayer Co.,
the dissenters relied on Hurd v. Hodge in arguing that § 1981
applied only to government conduct. 392 U. 8., at 452.
The lower courts have heeded the message from our cases
well: they unanimously agree that suit may be brought di-
rectly under § 1981 against government officials who violate
the statute’s terms. See, e. g., Metrocare v. Washington
Metropolitan Area Transit Auth., 220 U. S. App. D. C. 104,
679 F. 2d 922 (1982); Springer v. Seamen, 821 F. 2d 871 (CA1
1987); Mahone v. Waddle, 564 F. 2d 1018 (CA3 1977), cert.
denied, 483 U. 8. 904 (1978); Jett v. Dallas Indep. School
M..MF.HTHICMIM,MMM&M.MT
P.Hlﬂl(ﬂﬁﬁlﬂ}tmbdw};wmcwof
Frankfort, 752 F. 2d 189 (CA6 1985); Bell v. City of Milwau-

provisions other than § 1981, These facts strongly argue against placing

too much weight on the availability of criminal penalties in deciding
“ilmumuiﬂp&dm:dm !
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kee, 746 F. 2d 1205 (CA7 1984); Taylor v. Jones, 653 F. 2d

lm{cum);ﬂrmodtﬂm.ﬂfﬂr.ﬁmmﬂ
£ 1985); Sethy v. Alameda County Water Dist., 545 F. 2d 1157
.r (CA9 1976) (en banc).
PLL Perhaps recognizing how odd it would be to argue that one
e may infer from §1 of the 1866 Act a cause of action against
private persons, but not one against government officials, the
Court appears to claim that the 1871 Act erased whatever ac-
the 1866 Act. The Court explains:

“That we have read § 1 of the 1866 Act to reach private
action and have implied a damages remedy to effectuate
the declaration of rights contained in that provision does
not authorize us to do so in the context of the ‘state ac-
tion' portion of § 1981, where Congress has established
its own remedial scheme. In the context of the applica-

and § 1982 to private actors, we ‘had little
hold that aggrieved individuals could en-
prohibition, for there existed no other remedy
such violations of the statute.” That is mani-
lhaﬂl!hﬂmmdvhhmthl.inﬁudth
imply or create remedies, it has long
law that such power should not be exercised in
mﬂmnadiul?lﬂabhmﬂucmf“wﬂcnlumnz
Ante, at 27, quoting Cannon v. University of Chi-
, 441 U. S. 677, 728 (1979) (WHITE, J., dissenting)
mmw;mw.

argument became available after § 1983 was passed

md_thmllmmltllm&;ﬁ{dmmufuﬁmim:
plicitly afforded by § 1981. However, not only do we gener-
;?’.M“,' repeals by implication, see, ¢. g., Posadas v.
'mﬂ City Bank, 206 U. 8. 497, 503 (1986); United States
: m.mu.s.m.m-mum;.mnﬂmu
Pﬂﬂmhrlyhnuﬁlctnthnmwhmth-l&gvd]ynpuﬁng
statute specifically rules them out. In this regard, §7 of the

SEFFEESIRE
§§§§§E§§
ﬁs‘
|

§
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1871 Act is highly significant; it provided “[t]hat nothing
herein contained shall be construed to supersede or repeal
any former act or law except so far as the same may be re-
pugnant thereto.”* 17 Stat. 13.

The Court’s argument fails for other reasons as well. Its
essential point appears to be that, in § 1983, “Congress has
established its own remedial scheme” for the “‘state action’

the cause of action furnished by § 1981 in order to decide that

Amici assert, in addition, that “{in recognizing an implied cause
Wﬂllm.nmhmuwﬂzdaﬁ—m::
hhmhﬂﬂd-uﬂﬁﬂmduﬁuhﬂﬁﬁnﬂ

Section 1981." Id., at 19, It is true that Jomes v. Alfred H
-u.am.unltm.ﬂmnr.zhsﬁ:m.%
U. 8. 229, 238 (1969), cited 28 U. 8. C. § 1343(4) in support of federal juris-
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portion of §1981."* For this argument, 'I:hC-aurl.my‘mt
rely, as it attempts to do, on the principle that “when legisla-
tion expressly provides a particular remedy or remedies,
courts should not expand the coverage of the statute to sub-
sume other remedies.” Ante, at 27, quoting National Rail-

-
p
(7]
5-
Be

75, 489 (1973), on which the Court relies, ante, at
W‘m'mrmﬂummnm‘m

mmnmmamuﬁmﬁw of
ud-ﬂm.uﬁuuﬁullmmwmmmﬂarthhdonl

:hhmmmwm; indeed, all of our intimations luv;
contrary. See, e. g., Middleser County Sewer-

age Auth. v. National Sea
19-21 (1981), Clammers Assn., 453 U. 8. 1,

*The one bright spot in today’s decision is its reaffirmation
ing in Maine v. Thiboutot, 448 U, 8. 1 (1880), P
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The Court appears to believe that to allow an action com-

plaining of government conduct to be brought directly under
§1981 would circumvent our holding in Monell v. Depart-
ment of Social Services, 436 U. S. 658 (1977), that liability
under § 1983 may not be based on a theory of respondeat su-
perior. This limitation on § 1983 liability, however, does not
begin to tell us whether the same restriction exists under
§1981, enacted five years earlier than § 1983 and covering a
far narrower range of conduct. It is difficult to understand,
in any case, why the Court is worried that construing § 1981
to create a cause of action based on governmental conduct
would render local governments vicariously liable for the de-
licts of their employees, since it elsewhere goes to great
lengths to suggest that liability under § 1981 may not be vi-
m;:., See ante, at 14-16.

Court’s primary reason for distinguishing between pri-
vate and governmental conduct under § 1981 appears to be its
impression that, because private conduct is not actionable
wum,n“hdliuhchniu'butmwma:pﬁvm
md;rﬂuhwhnviohhdilﬂlmldh“dimﬂyundﬂ
§1961. See ante, at27. This claim, however, suggests that
whether a cause of action in damages exists under § 1981 de-
pmdlmth?mpeufllm. In deciding whether a particu-
hrﬂnutfmdudasmimﬂhdmmuflcﬁon.hmum,ﬂ
hnnumthgmtwmtthnmuwiﬂun'nm
the reach of a different statute. In National Sea Clammers,
mﬂuu--nmph.ntmlmhoththuquuﬁmwhnher
lht?tdlrﬂWlttPuﬂuﬁmCommlMi:dudodlnimpﬁad
cause of action for damages, 453 U. S., at 13-19, and the
question mmMMHhhoughtmﬂrllm&r
thlw nfmtht;t’.ltmn, td.._ll. 19-21, thus indicating that
m{::m mhthrquuhmdounﬂhﬂm&tmcr

Cm’llmhnmuﬂyd-plmﬂmwr ior
rﬂfw“dmbﬂtlhunhihnmwmmﬁt

mcﬂnlr-ﬂmﬂnmdepumonmmuf



cisions in Monroe v. Pape, 365 U. S. lﬂtlﬂ!l).mﬂl{mﬂl
v. Department of Social Services, supra, when we believed
that local governments were not “persons” within the mean-
uﬂilm.n-ﬂhﬂmmmmmun
cause of action could be brought against local governments
and their officials directly under § 1981. In other words, on
the Court's view, a decision changing the scope of §1983
'ﬂlﬂ.llthlﬂllﬂﬁlﬂllt.‘ﬂﬂr.ﬂh-ﬂl‘l:ﬂ:l. _Im
endorse such a bizarre conception of congressional intent.

II

I thus would hold that Jett properly brought his suit
against respondent directly under § 1981. Itmeimtnam-
ﬂlmmmmmmnuhul
government body on a theory of respondeat superior.

Because § 1981 does not explicitly create a cause of action
in damages, we would look in vain for an express statement
that the statute contemplates liability based on the doctrine
of respondeat superior. In Monell v. Department of Social
Services, supra, however, our background assumption ap-
mwh:nhunﬂlnmh-lmwunhjuﬁn‘imﬁm
tions (such as municipalities) to liability evidenced an intent
not to impose liability on them based on respondeat superior,
such liability would be assumed. 436 U. S., at 691. The ab-
mwmmnmmnm:"um
within the jurisdiction of the United States shall have the
same right in every State and Territory to make and enforee
contracts . . . as is enjoyed by white citizens.” 42 U. 8. C.
§1981. Cﬂtﬁnlymhintinﬂthwndingnmmthem-
mntthﬂvhrhunﬁlhﬂitymybcimpmdunderthishw.
Buﬁmlm._inmtult.hrhidi:penmto'mbjoct.ar
muhﬂwmmh:depﬁvﬂimnfm
rights protected by the statute. It is significant that § 1981
hmmmwwﬂm In hold-
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thhhtoqmmdngth;mﬂ:nuuofﬂ.um%
stresses, ante, at 14-15, indicates that Congress envisioned
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wet Safety Comm'n v. GTE Sylvania, Inc., 447 U. S. 102,
117 (1980), quoting United States v. Price, 361 U. 8. 304, 313
(1960). I do not understand how Congress’ rejection of an
mw.mmwdmmumm
mﬁdpﬁthmuﬂm-huldiﬂlﬂmwwﬁuw
gress intended with respect to conventional vicarious

liability.

According to the Court, the history of the Sherman
Amendment is relevant to the interpretation of §1981 be-
cause it reveals Congress’ impression that it had no authority
to subject municipalities to the kind of liability encompassed
by the Amendment. See ante, at 23-25. The Court fails to

however, that the circumstances in which munici-
palities would be vicariously liable under the Sherman
Amendment are very different from those in which they
would be liable under §1981. As the Court describes it, the
Sherman Amendment “provided that where injuries to per-
son or property were caused by mob violence directed at the
enjoyment or exercise of federal civil rights, ‘the county,
city, or parish in which any of the said offenses shall be com-
mitted shall be liable to pay full compensation to the person
or persons damnifled by such offense.” Ante, at 22, quoting

Cong. Globe, 42nd Cong., 1st Sess., 755 (1871). Because the
threat of such liability would have forced municipalities to en-
sure that private citizens did not violate the rights of others,
it would have run into Justice Story’s conclusion in Prigg v.
Pennsylvania, 16 Pet. 539, 616 (1842), that Congress could
m'ﬁ:ﬁnth:tthuﬂ:tumMﬂmwwidemtu
carry into effect the duties of the national government.” To
hold a local government body liable for the discriminatory
Hmulmd!mmmmedhunhythuhcﬂhadyib
self, however, is a very different matter. Even assuming
that the 39th Congress had the same constitutional concerns
-mmm.ﬂlﬂ-mmmdﬂb{mc«r
gress’ authority to hold local government bodies vicariously
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liable under § 1 of the 1868 Act in circumstances such as those
here.

present
I thus would conclude that liability under § 1981 may be
predicated on a theory of respondeat superior.

111

No one doubts that §1983 was an unprecedented federal |
statute. See ante, at 19-21. The question is not whether
§1983 wrought a change in the law, but whether it did so in |
m-muum-mmudmmml
mpldﬂyﬂ afforded. Unlike the Court, I would conclude that
it did not.
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