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JUSTICE BRENNAN, with whom JUSTICE MARSHALL, Jus-
TICE BLACKMUN, and JUSTICE STEVENS join, dissenting.
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whether Runyon v, McCrary, 427 U. 8. 160 (1976), should
be overruled, see Pattersom v. McLean Credit Union, 491
U. 8. — (1989), wday’:duddmmhnmtg:hm-taf
astonushing. Mmbehqhdtnbiﬁaﬁuutﬂuhrdquw
tion under 42 U. S. C. § 1981 —the question that prompted
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In granting certiorari in this case we did not, as the Court

pal
ated in § 1981"), when in fact, it was respondent who raised
this issue, and who did so for the first time in its brief on the

merits in this Court.' In six years of proceedings in the

-
Jett's only remedy was furnished by § 1983, Petitioner was

able to respond to this argument only in his reply brief in this
While it is true that we often affirm a judgment on a

n.
Washington v. ' U. 8. 463, 476,
n. 20 (1979); Hankerson v. North Carolina, 432 U. S. 233,
240, n. 6 (1977); Massachusetts Mutual Life Ins. Co. v. Lud-

wig, 426 U. S. 479 (1976); Dandridge v. Williams
471, 475, n. 6 (1970). " Sl
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superior. The answer to that question would
of Jett's contentions. In choosing to decide, as well,
whether § 1983 furnishes the exclusive remedy for violations
of § 1981 by the government, the Court makes many mistakes
that might have been avoided by a less impetuous course.
Because [ would conclude that § 1981 itself affords a cause
of action in damages on the basis of governmental conduct vi-
olating its terms, and because [ would conclude that such an
action may be predicated on a theory of respondeat superior,
: I

Title 42 U, 8. C. §1981, originally enacted as of §1 of
the Civil Rights Act of 1866 (1866 Act), MTM

“All persons within the jurisdiction of the United
States shall have the same right in every State and Ter-
ﬁmmmmmm.mm.hm
ﬂmm&mﬁ-mmmmamun

proceedings security of persons and property
?mhwimmmmumbmm

punishment, pains, penalties, taxes, licenses, and
exactions of every kind, and to no other.”



HU.&HGIMMWCMM,
Ine. v. Pennsylvania, 458 U. 8. 375 (1982); Saint Francis
College v. Al-Khazragi, 481 U. 8. 604 (1987), Shaare Tefila

ion v. Cobb, 481 U. 8. 615 (1987); Goodman v. Lu-

injured by a violation of §1 of the 1866 Act (now 42
U. 8. C. §§1981 and 1982) may bring an action for damages
under that statute against the person who violated it.
We have had good reason for concluding that § 1981 itself
affords a cause of action against those who violate its terms.
The statute does not explicitly furnish a cause of action

20 Wall. 520, 527 (1874); Hayes v. Michigan Central R. Co.,
11 U. 8. 228, 240 (1884); De Lima v. Biduwell, 182 U, S. 1.
176-177 (1901); Texas & N. O. R. Co. v. Railway Clerks, 281
U.am.m.smumx&umﬂood,mu.s.m.m
and n. 6 (1946); J. 1. Case Co. v. Borak, 377 U. S. 426, 435
gﬂ-ﬂ. m_mcmummmmm
huuermn. Co. v. Rigsby, 241 U. 8. 33, 39-40 (1918),

'Hchﬂnhurud:"adhnpzﬂufth-emmmnﬂufm
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This case fits comfortably within Rigsby’s framework. It is
of small consequence, therefore, that the 39th Congress es-
tablished no explicit damages remedy in § 1 of the 1866 Act.*

Indeed, the debates on § 1 demonstrate that the legislators’
worry was not that their actions would do too much, but that
they would do too little. In introducing the bill that became

' During the 1970s, we modified our approach to determining whether a
statuts contains an implied cause of action, announcing the following four-
part test:

“First, is the plaintiff ‘one of the class for whose sspecial benefit the
statute was enacted’ —that is, does the statute create a federal right in
favor of the plaintiff? Second, is there any indication of legialative in-
tent, explicit or implicit, either to create such a remedy or to deny
one? Third, is it consistent with the underiying purposes of the legis-
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the 1866 Act, Senator Trumbull explained that the statute
was necessary because “[tJhere is very little importance in
the general declaration of abstract truths and principles [con-
tained in the Thirteenth Amendment] unless they can be car-
ried into effect, unless the persons who are to be affected by
them have some means of availing themselves of their bene-
fits.” Cong. Globe, 39th Cong., 1st Sess., 474 (1866) (em-
phasis added). Representative Thayer of Pennsylvania ech-
oed this theme: “When [ voted for the amendment to abolish
slavery . . . I did not suppose that I was offering . . . a mere
tion of the House has for its object to carry out and guaranty
the reality of that great measure. It is to give to it practical
effect and force. It is to prevent that great measure from
remaining a dead letter upon the constitutional page of this
country.” Id., at 1151.

In these circumstances, it would be unreasonable to con-
clude that inferring a private cause of action from § 1981 is
incompatible with Congress’ intent. Yet in suggesting that
lmmmmmmwmmmm
nal penalties serve as the only remedy for violations of § 1,
ante, at 11-15, this is exactly the conclusion that the Court
apparently would have us draw. Not only, however, is this
Argument contrary to legislative intent, but we have already
squarely rejected it. In Jones v. Alfred H. Mayer Co., re-
Wmmmlzmmm..
o olations of § 1 occurring “under color of law,” §1 could
a4 to provide a civil remedy for violations of the
W'Tguumu-ummmmuuuwym
mﬂmuﬁmdmeﬁ_sh‘nmmmudinmmm,

only those deprivations perpetrated ‘under color of

ﬂﬂ;?'hhmmnrmm;r 892U. 8.,

"Ihﬂ-ﬂh,“-lhrh
1868 Act also ignores the fact
ummh—n—;dnummuu.nc #1881, in-
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Thubmtht&.ﬂmtunduﬂumhhuﬂnﬂth
“mmh‘mt&mhmmwmm
tion of an implied cause of action against private persons did
not include recognition of an action against local governments
and government officials. MWW.M@M
that a person could sue a government official for
damages due to a violation of §1981. We have, in fact, re-
viewed two cases brought pursuant to § 1981 against govern-
ment officials or entities, without giving the vaguest hint that
the lawsuits were improperly brought. See Hurd v. Hodge,
334 U. 8. 24 (1M8); Takahashi v. Fish and Game Comm'n,
834 U. 8. 410 (1948). Indeed, in Jones v. Alfred H. Mayer
R ey g £y
§1981 to governmental - 5., at
2 R oL i v e o
our cases: they agree that suit may t
directly under § 1981 against government officials who violate
the statute’s terms. See, ¢. g., Metrocare v. Washi
HWMMM,MU.S.AWD.C.IM.
MF.HEIIMWv.SumHIF.HMICM
M};Hﬂhﬂttﬂ'ﬁdﬂt.ﬂi?.ﬁlﬂlﬂ{(?ﬂlm,m
MMU.B.HIEWJ#!.M!W
mm,mr.aam{cum.mmhm

cludes no remedy or penalty at all Section 2 of the 1868 Act now appears
Iﬂﬂ.lﬂ.llﬂ,lﬂl’nﬂhtm.mu.ﬂ.ﬂ.lﬂ.nlﬂ
ﬂMleﬂmm-ﬂwmbmlm.ﬂhm“
mmhllm THMIMI"MM
weight on the of eriminal in
R “m h- penalties in deciding

Thﬂmﬂmthnhﬂhumdmmhhﬂjuﬁ-
ﬁmhmm-h-uumnm.m-u.un.huﬂnb
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ing, 837 F. 2d 1244 (CA5 1988) (case below);, Leonard v.
Frankfort Electric and Water Plant Board, 752 F. 2d 189
(CA6 1985); Bell v. Milwaukee, 746 F. 2d 12056 (CAT 1984);
Taylor v. Jones, 658 F. 2d 1193 (CAB 1981); Greenwood v.
Ross, TT8 F. 2d 448 (CAS 1985); Sethy v. Alameda County
Water Dist., 545 F. 2d 1157 (CA9 1976) (en bane).

Perhaps how odd it would be to argue that one
may infer from § 1 of the 1866 Act a cause of action against
private persons, but not one against government officials, the
Court appears to claim that the 1871 Act erased whatever ac-
the 1866 Act. The Court explains:

“That we have read § 1 of the 1866 Act to reach private
action and have implied a damages remedy to effectuate
the declaration of rights contained in that provision does
not authorize us to do so in the context of the ‘state

the face of an express decision by concerning
m:ﬂp'ﬂfm:nﬂnbhundwlpntwuhrm
Ute.” Ante, at 28, quoting Cannon v of
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ciation et ol a8 Amici Curiae 17 I cannot imagine
. what “civil enforee-
."-lﬁhnhﬂ.ﬂl-lhth:hﬁmm-lmluh.
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The Court's argument fails for other reasons as well. [ts
essential point appears to be that, in § 1983, “Congress has
established its own remedial scheme” for the “‘state action’
portion of §1981."" Ante, at 28. For this argument, the
Court may not rely, as it attempts to do, on the principle that
“‘when legislation expressly provides a particular remedy or
remedies, courts should not expand the coverage of the stat-
ute to subsume other remedies.’” Jd., at 28, quoting Na-
tional Railroad Passenger Corp. v. National Assn. of Rail-
road Passengers, 414 U. 8. 453, 458 (1974). That principle

The suggestion, moreover, that today’s “finds
port in” Brown mmmuamummm
Ante, at 30. Section 1983 —which, for example, specifies no
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According to the Court, to allow an action complaining of
government conduct to be brought directly under §1981
would circumvent our holding in Monell v. New York City
Dept. of Social Services, 436 U. 8. 658 (1978), that liability
under § 1983 may not be based on a theory of respondeat su-

construction Congress,” id., at 31, but [ am also unable to un-
derstand how Monell's limitation on § 1983 liability begins to

The Court’s primary reason for distinguishing between pri-
vate and governmental conduct under § 1981 appears to be its
impression that, because private conduct is not actionable
under § 1983, we “had little choice” but to hold that private
individuals who violated § 1981 could be sued directly under
§1981. See ante, at 28. This claim, however, suggests that
Whether a cause of action in damages exists under § 1981 de-
pends on the scope of § 1983. In deciding whether a particu-

action for damages, 453 U. 8., at 13-19, and the question
'Hl.uleﬁmmubehmmmilmrwﬁﬂa.
tions of that statute, id..ﬂli-ﬂl.thulindiuﬁnlthutha
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answer to the latter question does not tell us the answer to
the former one. .

The Court's approach not only departs from our prior anal-
ysis of implied causes of action, but also attributes an intent

Ihml:lhﬂdﬂnthttm!thﬂt&nmit
against respondent directly under § 198]. It remains to con-
iﬁrmmmwﬁumaphn-hnl
mbndyun-thmrynfmmw.

not icitly create a cause of action
hh“,ﬂmﬂhﬁkhninfnrmmmm
ummmmmm.dmmm
iww. In Monell v. New York City Dept.
fmm,mu.mmmmmm-p-
pnhhnh-mthuunh-nmmumhjocungimﬁm-

&-m-mﬁm‘ ) to liability evidences an intent
Hhhmﬂaﬁﬁtynnthmhudnnmpmdmtmw,

- @t 691. The absolute
mﬂilﬁlthu-muiuianjﬂn;t"u ithi
persons within
ﬁlhhﬁeumurtuumsmnmammmﬁgm
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in every State and Territory to make and enforce contracts
... as is enjoyed by white citizens.” 42 U.S. C. §1981.
Certainly nothing in this wording refutes the argument that
viearious liability may be imposed under this law.

Section 1983, in contrast, forbids a person to “subjec(t], or
caus(e] to be subjected” another person to a deprivation of
the rights protected by the statute. It is telling that § 1881
does not contain this explicit language of causation. In hold-
ing in Monell that liability under §1983 may not be predi-
cated on a theory of respondeat superior, we emphasized that
§ 1983 “plainly imposes liability on a government that, under
color of some official policy, ‘causes’ an employee to violate
Congress did specifically provide that A's tort became B's li-
ability if B ‘caused’ A to subject another to a tort suggests
that Congress did not intend § 1983 liability to attach where
such causation was absent.” 436 U. 8., at 692. The ab-
sence of this language in § 1 of the 1866 Act, now § 1981, ar-
gues against the claim that liability under this statute may
not be vicarious.
ﬂmhmwmundmmmmdmm

, Or causes to be subjected” of
immwaawmmmmmmu

of the 1866 Act did contain this language. 837 F. 2d 1244,
1247 (CAS5 1988). There is not the least inconsistency, how-
::" “mh“crmﬂ penalties under the 1866

on basis of respondeat superior,
but that the civil penalties may be. Indeed, it is no surprise

Court stresses, ante, at 15-18, indicates that Congress envi-
:ﬂmmwhm'mwmwwﬂnm

violated the statute, since vicarious crimi | liability

Nor does anything in the history of § 1981 cast dou
bt on th
Argument that liability under the statute may hﬁﬁﬂ;.:ﬂl:
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The Court of Appeals placed heavy reliance on Congress’ re-
jection of the Sherman Amendment, which would have im-
posed a dramatic form of vicarious liability on municipalities,
five years after passing the 1866 Act. 837 F. 2d, at 1246-
1247. That the Court appears to accept this argument, see
ante, at 23-26, is curious, given our frequent reminder that
“4he views of a subsequent Congress form a hazardous basis
for inferring the intent of an earlier one.’” Consumer Prod-
uct Safety Comm'n v. GTE Sylvania, Inc., 447 U. 8. 102,
117 (1980), quoting United States v. Price, 361 U. S. 304, 313
(1960). I do not understand how Congress’ rejection of an
amendment imposing a very new kind of vicarious liability on
municipalities can tell us what a different and earlier Con-
gress intended with respect to conventional vicarious

liability.

According to the Court, the history of the Sherman
Amendment is relevant to the interpretation of §1981 be-
cause it reveals Congress’ impression that it had no authority
to subject municipalities to the kind of liability encompassed
by the amendment. See ante, at 24-26. The Court fails to
recognize, however, that the circumstances in which munici-
palities would be vicariously liable under the Sherman
Amendment are very different from those in which they
would be liable under § 1981. As the Court describes it, the
Sherman Amendment “provided that where injuries to per-
Son or property were caused by mob violence directed at the
mwmdfodtrdd?ﬂﬁghu.ﬂummr.
city, or parish in which any of the said offenses shall be com-
ﬂdﬂunhﬁlbkmplfmﬂmmpmuunnmmem
or persons damnified by such offense.'” Ante, at 23, quoting
Glt.ﬂnhu.ﬂndCang..ln&u,,'?&E{lﬂTl], Because the
threat of such liability would have forced municipalities to en-
mthtwhmdﬁmdidmtmhutherighuofmhm.
iIﬂHhﬂmuplph-tJurums:ory’nmmlmimin
Prigg v. ia, 16 Pet. 539, 616 (1842), that Con-
ﬂmﬂmmmm-m-mhuuﬂmpmm
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means to carry into effect the duties of the national govern-
ment.” To hold a local government body liable for the dis-
amayunnaﬂaﬁmdlmmﬂumdinmhr that
local body itself, however, is a very different matter. Even
assuming that the 39th Congress had the same constitutional
concerns as the 42nd, therefore, those concerns cast no doubt
on Congress’ authority to hold local government bodies vi-
cariously liable under §1 of the 1866 Act in circumstances
such as those present here.

I thus would conclude that liability under § 1981 may be
predicated on a theory of respondeat superior.

III

No one doubts that § 1983 was an unprecedented federal
statute. See ante, at 20-22. The question is not whether
imw-mmmm.mmnﬁdmm
nﬁlm-hﬂthdn-lmdythtlluﬁhwﬁahnd
implicitly afforded. Unlike the Court, I would conclude that
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