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Memorandum of Mg JusTICE REHNQUIST.'

While petitioners in my view tender only two bases for
reversal of the judgment of the Court of Appeals for the
Second Circuit in this case the Conference discussion ranged
a little more extensively than the limits of the questions on
which we granted certiorari. This memorandum will there-
fore address what seem 0 e o be three seemingly separate,
but nonetheless related. grounds for reversal: (1) Overrule the
conclusion reached in Monroe v. Pape, 365 U. 5. 167. 187
{1961). that “Congress did vot undertake a bring municipal
COrPOrations within the ambit of § 1979 [§ 1983]": (2) Allow
that conclusion in Monroe 10 stand as a matter of form. but
permit federal courts who have individual municipal officials
before them as defendants to require those officials to use their
statutory authority to draw checks upon the bank aceount of
the municipal corporation in order to satisfy a judgment for
danages; (3) conclude that the “school board” this case
is not the sort of “municipal corporation” exempted from
liu.hiluy under Monroe v. Pu;u. a..|1l| [lhl'rt'fl:rl‘ is a I"pm’l'&l..rll"

e ——

1 Ginee only the Chiel and Harry joised me i my vole to alfirm al
conferciee, 1 have wol ot warrauted W structunng this meiorandum as
u polential Court opiion all bui name.  Should 1 persuide Potter and
Lewis of the correciness of my vView | will obwiously rearraige the form

if wot Ve sulstanee of this msaraidu
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within the meaning of § 1983 and suable as a defendant under
28 U. 8. (. £1343. Contentions two and three, though nomi-
nally separate, both depend to a greater or lesser extent on the
conclusion that the Court’s reading of the legislative history
in connection with the adoption of the Civil Rights Aet of
1871 was so plainly erroneous as to warrant abandonment of
the principle of stare decisia in connection with it and with
subsequent cases which have reaffirmed it. This memo there-
fore addresses that question first.

I

Are municipal corporations persons under § 19837 Bill
Douglag’ opinion for the Court in Monroe sets forth relevant
portions of the debates at pp. 187-1920f 365 U. 8. Tt seems to
me worth noting that although an elaborate canvass of the
history surrounding the adoption of the Act of 1871 for the
purpose of determining the meaning of the phrase “under
color of law” produced a Court opinion written by Bill
Douglas, & coneurring opinion written by John Harlan in
which Potter concurred, and a dissenting opinion by Felix
Frankfurter, the Court was unanimous in the coneclusion that
the word “person” in the Act did not include a munieipal
corporation.

John Harlan'’s opinion, which Potter joined., commented,
“Were thie case here as one of first impression, I would find
the ‘under color of any statute’ issue very close indeed.” 365
U. 8., at 192. He went on to say that because of previous
interpretations of the phrase in Classic v. United States, 313
U. 8. 200 (1941), and Screws v, United States, 325 U, 8. 91
(1945), the poliey of stare decisis should govern, even though
the previous interpretations had involved different though
substantially identieal phraseclogy, unless it were to “appear
beyond doubt from the legislative history of the 1871 statute
that Classic and Screws misapprehended the meaning of the

‘cqutrolling provision.” 365 U. 8., gt 192. A similar burden
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of persuasion must rest upon those who submit that Monroe
incorrectly resolved the question of municipal liability.

The best statement of the argument against the Mowroe
Court’s construction of § 1983 with respect to the meaning of
“person” appears in the Appendix to the brief of the National
Education Association in this case. pp. 1a-31a. Unquestion-
ably the brief makes out a very plausible case for the proposi-
tion that the rejection of the so-called “Sherman Amendment,”
which was in fact proposed as a new section to the hill which
would become the Civil Rights Act of 1871, did not require
the limitation which the Monroe Court placed upon the word
“person” in the first section of the Act. The first section was
never amended in either House.

While I have said I think the case made out by the brief is
plausible, it is quite understandably a very good piece of
advocacy rather than an objective discussion of what Congress
intended in 1871, The brief repeats arguments raised in law
review criticism of the Monroe Court’s treatment of the mean-
ing of the word “person” as defined in § 1983. Law review
comment at the time Monroe was decided paid little attention
to this point. The Supreme Court, 1960 Term, 75 Harv. L.
Rev. 40, 213 (1961), simply mentions the holding as to
municipal lisbility in passing; a more extensive treatment of
the issue is contained in 49 Calif. L. Rev. 145, 153-154 (1961),
but the result reached by the Court is not criticized there,
gither. Four years later, in an otherwise exhaustive discussion
of the possible import of Monroe, Professor Shapo merely
mentions the munieipal exclusion without offering any discus-
sion or eriticism of it. Shapo, Constitutional Tort, Monroe v.
Pape and the Frontiers Beyond, 60 Nw. U. L. Rev. 277,
205-206 (1965).

1 do not find any law review eriticism of the Monroe Court's
treatment of municipal liability until eight years after the
decision, in & comment in 57 Calif. L. Rev. 1142, 1164-1172
(1060). Two years later, & vote in 35 Minn, L. Rev. 1204,
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1205-1207 (1971), was likewise eritical of the Court's use of
legislative history with respect to this question. A third arti-
cle that same year, Suing Public Entities under the Federal
Civil Rights Act: Monroe v. Pape Reconsidered. 43 U. Colo.
L. Rev. 105, 118-120 (1971), echoed the objections made in
the other two articles. The most extensive attack on the
Court’s reasoning is found in Kates & Kouba, Liability of
Public Entities under § 1983 of the Civil Rights Aet, 45 S.
Calif. L. Rev, 131 (1972).

The year after this last article appeared, we decided City of
Kenosha v. Bruno, 412 U, 8, 507 (1973), and Moor v. County
of Alameda, 411 U. 8. 693 (1973). Bruno held that Congress
could not have intended to allow a municipal corporation to
be & “person” within the meaning of § 1983 where the relief
sought was equitable, and still have intended to exclude it
from the definition of “person” when monetary damages were
sought. Moor held that a county as well as a eity was a
“municipal corporation” for purposes of § 1883, and therefore
not suable as a defendant under § 1343.

While Brune made no effort to do more than rely upon the
holding of Monroe for its interpretation of the word “person,”
Moor went back into the question and, it seems to me,
reaffirmed the reasoning of Monroe on the issue:

“In effect, petitioners are arguing that their particular
actions may be properly brought against this County on
the basis of § 1983. But whatever the factual premises of
Mownroe, we find the eonstruetion which petitioners seek
to impose upon § 1983 coneerning the status of munici-
palities as ‘persons’ to be simply untenable.

“In Monroe, the Court, in examining the legislative
evolution of the Ku Klux Klan Act of April 20, 1871,
which is the source of § 1983, pointed out that Senator
Sherman introduced an amendment which would have
added to the Aet a new section providing expressly for
nunicipal lisbility n civil actions based on the deprivie.
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tion of civil rights. Although the amendment was passed
by the Senate, it was rejected by the House, as was
another version included in the first Conference Commit-
tee report. The propoesal for municipal liability encount-
ered strongly held views in the House on the part of both
its supporters and opponents, but the root of the pro-
posal's difficulties stemmed from serious legislative eon-
cern as to Congress’ constitutional power to impose
liability on political subdivisions of the States.

“As in Monroe, we have no oceasion here to ‘reach the
constitutional question whether Congress has the power
to make municipalities liable for acts of its officers that
violate the civil rights of individuals.” 365 U. 8., at 191,
For in interpreting the statute it is not our task to consider
whether Congress was mistaken in 1871 in its view of the
limits of its power over municipalities; rather, we must
conetrue the statute in light of the impressions under
which Congress did in fact act, see Ries v. Lynskey, 452
F. 2d, at 175. In this respect. it cannot be doubted that
the House arrived at the firm conclusion that Congress
lacked the eonstitutional power to impose liability upon
municipalities, and thus, aeccording to Representative
Poland, the Senate Conferees were informed by the House
Conferees that the ‘seetion imposing liability upon towns
and eounties must go out or we should fail to agree.” To
save the Aet, the proposal for municipal liability was
given up. It may be that even in 1871 municipalities
which were subject to suit under state law did not pose
in the minds of the legislators the constitutional problems
that caused the defeat of the proposal. Yet nevertheless
the proposal was rejected in toto, and from this action we
cannot infer any congressional intent other than to ex-
clude all municipalities—regardless of whether or not
their immunity has been lifted by state law—from the
civil liability created in the Aet of April 20, 1871, and
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£ 1083, Thus. § 1983 is unavailable to these petitioners
insofar as they seek to sue the County. And § 1088, in
light of the express limitation eontained within it, cannot
be used to accomplish what Congress clearly refused to
do in enacting § 1983." 411 U. 8. at 707-T10 (1972).
(Footnotes omitted.)

Tt is especially noteworthy that eight Members of this Court
subseribed to the holdings in Moor and Bruno in the face of
dissents by Bill Douglas which essentially agreed with these
petitioners that Monroe should be limited to its peculiar
circumstances. Sinee the issue now presented “has been con-
sidered maturely and recently” in these two cases, the Court
should “not feel free to disregard these precedents.” Runyon
v. McCrary, 427 U. S. 160, 186 (1976) (Powsw, J,,
concurring).

Bill Brennan's memorandum makes a very comprehensive
and by no means unpersuasive argument that, for several dif-
ferent but related reasons, Congress intended the word “per-
gon” as used in § 1083 to inelude a munieipal eorporation.
He draws the eonclusion, as do the law review pieces referred
to supra, at 3—4, that the reason for congressional rejection of
the Sherman Amendment was not an unwillingness to impose
lisbility on municipal corporations for their own violations of
constitutional guarantees, but only an unwillingness to
impose liability upon sueh eorporations when they failed to
protect private individuals within their boundaries from
actions which they should have prevented in the exercise of
their police power. Undoubtedly many of the quotations
that he cites do support this line of reasoning. But it seems
to me that in view of the holding in Monroe, and statements
such as those contained in John Harlan's concurrence in that
case aud in Lewis' concurrence in Runyon v. McCrary, the
burden upon those who wish to overrule a deeision of this
Court invelving only a matter of statutory construetion is
not mepely the civil burden of a prepondecance of the evis




T3 1914—MFMO
MONELL ». NEW YORK CITY DEPT. OF S80CIAL SERVICER 7

dence, but more nearly the burden in a eriminal ease: to show,
as John Harlan said that it appeared “beyond doubt from the
legislative history of the 1871 statute that [Monroe] misap-
prehended the meaning of the controlling provision.” = 366
U. 8., at 192. This 1 do not think he has done.

The legislative debates are there in the Congressional Globe
for anyone to read; they went on over a period of three weeks,
and. in mining terminology, one must pan a good deal of sand
in order to get any gold from them. It seems to me that
there are portions of the debates. not cited by the NEA brief
or Bill Brennan's memo. which tend to undercut their view
of the limited import of the rejection of the Sherman Amend-
ment, Congressman Bingham, for example, said:

“Everybody knows an honest jury in such a case, when
the rioters are impleaded with the eounty and an innocent
person is slain in the street, will find. and no man can
find fault with them, damages perhaps to the extent of
$50.000 or §100,000. The counties to be held liable with
the rioters, and all money in its treasury and all its
property charged with the payment thereof. Such a pro-
eeeding would deprive the county of the means of admin-
istering justice.” Congressional Globe, 42d Cong., 1st
Bess., Pt. 2, p. T98,

In & similar vein are these remarks of Representative
Farnsworth:

“Suppose a judgment obtained under this section, and
no property ean be found to levy upon except the court-
house. can we levy on the eourt-house and sell it? So
this seetion provides, and that too in an action of tort, n
an action er delicto, where the county has never entered
into any coutract, where the State has never authorized
the county to assume suy liability of the sort or imposed
any liability upon it. It is in my opinion simply absurd,”
Id,, at 799,
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Finally, see the comments of Representative Kerr:

“How are they to perform their necessary and customary
functions if you may send a Federal officer to put his
arms into the treasury of the eounty, or parish, or city in
this way and withdraw therefrom all the revenues, or if
you can authorize the sale of a county court-house, or
ecounty jail, or the eounty schools. or any other of the
property of the people? T ask you, if that can be done,
where is the security that has hitherto been supposed to
exist in this country for self-government in the States of
the Union?” [Id., at 789,

These statements can leave no doubt that these Members
of Congress were troubled by something deeper than doubts
about their authority to preseribe a federal form of execution
in place of the ordinarily applicable state procedures. They
wished to preserve the financial eapacity of municipalities to
earry out basie governmental functions and, as Bill Brennan
points out, at 20, to insure the security of businessmen who
traded with them. These purposes would be seriously
impaired by a tort judgment against the municipality regard-
less of the form of execution which followed such a judgment.

The tort remedy created by the Act would have seriously
compromised these coneerns in a way which the contract cases,
familiar to Congress and eited by Bill Brennan. at 18, and n.
82 did wot. The availability of a federal forum for the
enforcement of contracts, strictly according to the terms die-
tated by the State, see, €. g., Von Hoffman v. City of Quincy,
4 Wall. 535, 554-555 (1866 ). insured the continued availability
of municipal credit by providing ereditors with a sure means
of enforeement. Conversely. the ordinary business affairs of
s munieipality would be seriously umpaired by the threat of
massive and unpredictable tort judgments under this Act.

This concern with the solveucy of municipalities, and not
only doubts about federal power to impose affirmative obliga-
tious upon them. underlay the complete rejection of municipal
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tort liability. Ewven if Bill Brennan is correet that Congress
never doubted its power to impose liability on municipalities
for their own violations of civil rights® the debates suggest
that it chose not to impose such liability out of splicitude for
municipal financial stability. The continuing validity of that
concern is confirmed by the notoriously insecure position of
the ereditors of these respondents.

Furthermore. it is readily apparent that at least some Mem-
bers of Congress concluded. though incorrectly, “that Congresa
lacked the constitutional power to impose liability on muniei-
palities.” Moor, supra, at 709. Representative Shellabarger
felt it necessary to rebut the contention “that it is incompetent
to authorize a judgment for a tort to be rendered under Fed-
eral law against any municipal corporation,”  Globe. supra,
at 752. After the Sherman Amendment hail been rejected
by the House, Senator Sherman himself took the floor to
explain its defeat: “Sir. we are told. by some mystic process,
by some mode of reasoning. which T eannot comprehend,
which seems to me so absurd that I eannot even fashion its
face. that the Constitution of the nited States does not
allow & county to be sued in the courts of the United States.”
Id.. at 820. 1f that was the belief upon which Congress acted,
as we have previously econcluded, we are bound thereby, for
“we must construe the statute in light of the impression under
which Coungress did in faet act.”” Moor, supra, at 709.

: The adoption of his suggested inkerpretation of § 1984 would insert
into every case the question of whet ber the act of an official was author-
ised so as to be attributable to the corporation itsdf. As Bill notes, at 48,
those cases involving duly enacted ordinanees will be [t ]he most clir-
eut.” but as all the members of our hingious prolession know, it s o just
“[1]he most clear-cut ™ ol cees that will be brought. The evitable result
of the litigation of manginal coses will be to pligue the federl couris with
the mice distinetions which preseatly abound in the respondeat supenor
law of every Stute w the Uniow. Ii the guod-faith defense were not ex-
tended to wunicipalities, the lure of the pelatively deep public pockes
would wake sueh suns all the wore attrctive.
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The basie of this impression emerges from a brief examina-
tion of the constitutional and judicial world in which the
Congress of 1871 lived and acted. [t should be recalled that
the Dictionary Act did not inelude “bodies politic and cor-
porate” within the definition of the word “person” where “the
context show|[ed] that such words were intended to be used
in a more limited sense|]."  Aect of Feb, 25, 1871, ch. 71, § 2.
16 Stat. 431, Before 1871, municipal corporations had been
sued in the federal courts in only a single “context.” Citi-
zens of different States were permitted to enforee a municipal
corporation’s contractual obligations under state law through
the ordinary diversity jurisdiction of the federal courts.
Representative Kerr described this context in some detail:

“|'TThe Federal courts in the exereise of this grant of judi-
cial powers may, where they have the jurisdietion under
the Constitution, compel these municipalities to execute
their contracts, and that is all. To exeeute their con-
tracts; but let it be remembered that no decree of a Fed-
eral court has gone to the extent of saying that any one
of these divigions should execute its own contracts except
in precise compliance with the law of the State, in precise
accordance with its own contract and the law upon which
it was based, and not in pursuance of any law dictated to
it by Congress.” (Flobe, supra, at 789,

In these years—before the establishment of federal question
jurisiietion of the federal courts in 1875—it is hardly surpris-
ing that some Members of Congress should have doubted their
suthority to hale state instrumentalities into the federal

EAnd it seems too well known to be worth elaborating m any detail that
the reason for conferrmg diversity  juni=diton upon the federal courts
wae not o concery that moumcipel corporations would vielate the constitu-
tional rights of private wmdividuals, but that stare judges and state juries
wollhd wot deal evenhandedly with etwens of apother Sate suing or
defending upon & cluim based upon state law.  The contract cases ansing
under v jurgdiction are coteddersd further, wfrg, a1 16 n &
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rourte.  Indeed, although Senator Thurinan, as Bill Brennan
notes, at 33, expressed his belief that the terms of 321 “are
as comprehensive as can be used.” Globe, supra, App.. at 217,
an examination of his lengthy remarks demonstrgtes that it
never oceurred to him that £1 did impose or eould have
imposed gy liahility upon municipal corporations.  Tn an
extended parade of horrbles, the Senator suggested that state
legislators, Members of Congress, and state judges might be
held liable under the act. Had. 1. at that point in the
debate. he had any inkling that £ 1 was designed to impose
tort Liability upon eities amd counties, he would surely have
raiged on outraged objection, When the speetre of munici=
pal liability was unmistakably raised for the first time by the
Sherman Amendment. Thurman, Kerr, and their allies struck
it down,

I think as good a summary of the balanee that would lead
me to reaffirm the construction adopted in Mowree and fol-
lowed in Bruno and Woor is contained in The Supreme Court,
1972 Term, 87 Harv. L. Rev. 1. 257 (1973) (a publication not
known for its lack of sympathy for civil rights plaintiffs)

“Crities of the Monroe decision stress that rejection of
the broad liability proposed by the Sherman Amend-
ment is not at all ineonsistent with holding munieipali-
ties liable for the aets of their own officers.  Ou the other
hand, the debates on the amendment do reveal that some
members of Congress opposed the amendment on grounds
which would apply to any muuieipal liability. More-
over, while the debates do not center on the meaning of
the word ‘persoun.” they do provide evidenee that Congress
did not intend that the word encompass monieipalities:
if lhu.l |:u:|.|;| bseseni the undrr'hlu]lliillﬁ. tlu' lirhult's élll'l.‘l}-'
would include some reference to the municipal liability
being ereated by the statute even without the addition of
the Sherman Awendment. Thus, although Mownree can
be eriticized for relving so heavily on aynbiguous legisla-
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S tive history and ignoring poliey consulerations, it result
i p
(-J"E‘;,— does not seem so plamly wrong that the Bruno Court
- eould have overruled MWoaroe's interpretation of seetion

1983 without a charp departure from traditivnal notions
of stare decisis in statutory construction.” | Footnotes
omitted, )

I

May board wmembers as individunls be required to erereise
their official authority to draw funds for payment of damages?
Petitioners argue that, even if the boan] itself s not =ubject
to =uit, a board member mayv be required 1o exereise the
powers of his office” to expewd publie funds for the payment
of damages. Petitioners Brief. at 32, The problem with
this theory is that sehiool boand members may not ordinarily
have the authority to order the expenditure of funds. A= we
were advised at oral argument, these respoidents can only
subunit & voueher to the Comptroller of the eity. who may
refuse to pay it if he sees it loomy view, the Comptroller
could not be rt‘tlllil't*:l to satisfy the jll.ulgllu'ltt uf the Court,
sinee he could not be made an individual defendant. having
done nothing to violate the eoustitutional rights of these
petitioners,

That eonclusion is cousistent with the ordinary rule that
A corporation may nol b subjeeted to liability i damages
merely by a suit against its officers or sharcholders. Az this
Court held w0 Swan Lawad & Cattle Co, v, Frank, 1458 U, 5,
GOS. GLO | 18833)

“Now. it is too elear to adht of diseussion that the var-
GUIE  COrpordLions chiarged  with the fraud which has
resulted in damage o the complanant are necessary and
indispensable partics w any suit o establish the allegend
frauwd and w deterinine the damages arising from then,
Undess wade parties o the proceeding which these

mglters ate W be passed upon and gdjudicated, neidwer
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they nor their other stockholders would be eoncluded by
the decree.”

This same rule has been applied in determining indispensable
parties under Fed. Rule Civ. Proe. 19, “Tnless the COrpora-
tion iz defunet. the debtor eorporation is an indispensable
party to an action by a ereditor to establish his claim. . . "
3A Moore's Federal Practice §19.13 (1), at 2377, Thus, in
order to reguire payment from the funds of a municipal
corporation, whether that corporation be a city or a school
district, the eorporation as well as its officers must be made
parties to the suit,

More importantly, to adopt the fiction advaneed by peti-
tioners would totally frustrate the intent of Congress as
perceived in our earlier opmions.  Rightly or wrongly. Con-
gress believed it lacked the power to impose tort hability on
municipalities. The relief sought by petitioners would negate
the congressional intent to protect municipal treasuries when-
ever named defendants have authority to draw funds. Where,
as here, the defendants lack such authority, the court’s decree
could provide no relief. To remain consistent with the
principles of Monroe, the fiction must be rejected.

111
Are school boards municipal corporations under the holding
T .!funrur:’ |.a:-'»l Year, 'irL l!u' l!|?i.llil}l] for & unanimous (Court

which 1 wrote in Mt. Healthy Uity Board of Education v.
Doyle, 420 17, 5274 (1977). we treated the question of exclu-
sion of municipal eorporations from the definition of “person”
in § 1083 as settled. See id., at 277-278.  Sinee what was
involved there was a “sehool board.” tw use the term collo-
guially, we stated that the | M el miode of analysis was W
determine “whether petitioner Board o this case is sufticiently
like the municipal corporations in | Monroe and Bruno| so
that it. too, s excluded from § 1953 liability.,” [Id., at 278,
Abthough that question did nat veed o be snswered i Mf.
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Healthy, T believe that it states the proper approach to the
question before us.  As will be seen. nothing in our prior
decisions or in reeent congressional pronouncements suggests
that this approach was incorrect.
_ A

Before turning to the merits of this question, T think it
appropriate to point out a confusion of terminology which
makes it difficult to generalize about entities colloquially
referred to as “school boands.” Tt is impossible to decide
whether a “school hoard” is & municipal eorporation unless
one knows the law of the State where it exists. “School
board” may be simply a shorthand term for the aggregate of
the members of the board who manage the affairs of a muni-
cipal corporation charged with the administration of schools.
In Pasadena City Board of Education v. Spangler, 427 U. 8.
424 (1976) . the “Pasadena City Board of Edueation.” whieh
was 8 named party to the ease, operated the Pasadena Unified
Behool Distriet. Id., at 427. Ro far as can be told from
the opinion, the “Pasadena City Board of Education” is sim-
ply & name for the aggregate of elected officials who manage
the affairs of the Pasadena Unified School District. That
aggregate is no more a “municipal corporation” than would
the entire membership of the Board of Directors of a private
corporation be itself a “eorporation.” A fortiori, where a
school board does not govern a separate school corporation
but merely administers the educationsl facilities of a city or
& county, it eannot be considered a “corporation” in itself.*

Thus even if municipal eorporations concerned solely with
school affairs are not “persons” within § 1983, it is by no means

YA wehool district oy b s separate aod distiinet corporation from the
loeal Euvernmental unn i which situate, ¢ K. i b HJullIl'il]iuJ! L'ui’|mr:1liul1.
vounty or towoship, even though the territoriel extent of the two 8 the
gime. Un the other hand, 0 way be sumply ose of the agencies of the
l.I'.LI.lull.'l|u.|i !'li.hr'l_lul'll.“I..IH ur il ST - I_I"l.n,rr“-.rlr.- ululll.l.l.i | 1 l:. :"rll'quﬂ-
-hl‘ Laow i .Hﬂ.l.ul'thi ‘.'uk_l-l\.-lr,illl.lllf- i#‘:.uﬂ-. al 652 L-"il.i. !.11. IH‘T."*
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possible to tell simply from the fact that a “school beard”
appears as a party defendant in the name of a case which this
Court has decided that such a defendant was a “munieipal
corporation” and therefore not suable under § 1083, Only
where the parties have explored these issues of state law, as
they have done in this case and as they did in Mt. Healthy,
supra, can a court say that the entity named as a defendant
is or is not a “municipal corporation” sufficiently analogous to
& city or county to be excluded from the definition of person
in § 1083
B

Petitioners rely upon eight decisions of this Court in which
¥ 1083 was the sole basis asserted for relief against a school
bhoard. Petitioners’ Brief, at 15 n.*® In none of these cases,
however, was the question now before us raised by any of
the litigants or addressed by this Court. As recently as four
Terms ago, we said in Hagans v. Lavine, 415 U_ 8. 528 (1974) :

“Moreover, when questions of jurisdiction have been
passed on in prior decisions sub silentio, this Court has
never considered itself bound when the case finally brings
the jurisdietional issue before us.” Id., at 535 n. 5.

The source of this doetrine that jurisdictional issues deeided
sub silentio are not binding in other cases seems to be Chief
Justice Marshall's remark in U'nited States v. More, 3 Cranch
159, 172 (1805). As we pointed out in Mt Healthy,
the existence of a claim for relief under § 1983 is “juriadie-
tional” for purposes of invoking 28 U. 8. C. § 1343, even
though the existeuce of & meritorious coustitutional elaim is
not similarly required in order to invoke jurisdietion under 28
U. B (. §1331. See Bell v. Hood, 327 U. 8. 678, 682 (1046) :
Mt. Healthy, supra, at 278-279.

Although the cases relied upon by petitioner failed teo
sddress the suability of a school distriet which 15 & municipal
corporgtion and are therefore not binding as precedents on
that point, I would not at all favor disposing of them in s
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footnote on that basis. As important as school desegregation
litigation has been in this Court’s history in the past genera-
tion. one is entitled to ask whether the same substantive eon-
stitutional law prineiples decided in those cases tould have
been decided under the doetrine that a school distriet may be
a “municipal corporation” which is not suable under § 1983

T think there is more than one answer to this coneern.  In
the first place, it is not clear from the case names alone that
true municipal corporations were even involved. The school
boarids named as defendants, like the one in Pasmdena City
Board of Education, supra, at 427, may have been mere col-
lections of individual persons, clearly suable under § 1983.°

SIn this respuwt, T agree with Juidge Gurfein's view expressed in his
apinion for the Court of Appeals in thi= ease that there 5 an analogy,
albeit an incomplete one, between the halance siruck in Er parte Young,
9 U, = 123 (190%), hetween the Eleventh and Fourteenth Amend-
meni=, amd that siruck by Monroe bevause of the conflicting considerations
which went into congressional enaetment of the Civil Rights Act of 1871
Our eonclusion tha  individual  offieials may ot be compellsl o pay
dsmages from the public trewsury under § 1925 doss ot mean that they
may not be subjected to prospective equitable decrees.

The cases cited by Bill Breunan, at 6-7, do not establish that suits
aguinst officers in their official capacities were nvarsbly treated as
guite against their cormporations.  Each of thoee suils was i mere coniret
action, brought under the ordinary diversity jurisdietion of the federal
eourts. Bee, ¢ 9. Cowles v. Wereer County, 7 Wall, 115, 1XE (1s68).
Contridling =tate law was regardod a2 a part of the coutraet, see, e g.
Vou Hofman, supra, at 554-355. and officeds were subject 1o mandamus
only to the extent of their dutes under state law, see, 0. g Edwards v,
Unated States, 108 U 5 471 (Iss0).  Under such circumstances, it is
hardly surprising that the Court would consider the corpormtion and its
officers wterchangeable, suce the obligations of both had bevn definad by
the Btate under the same contract

It cannot be suppossd that Congress would have expected the same
prineiple 1o apply w0 actions sonding o tort, Dndeed. the very novelty
of the tort remedy was oue of the chiel objections mused by opponents
of the sherman Awwudipenm . See, o g, Cong. Globe, 42d Cong., 131 Sess.,
T80 (18710 (vemarks of Rep. Kerr): o a0 799 (Hep. Farueworth), Dt
was st until Kx Jark Yogng that nt becae g thut relefl could
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In the second place. in six of these cases relied upon by
petitioners, East Carroll Parish School Board v. Marshall, 424
1. 8 636 (1976); Keyes v. School District No. 1,413 U, 8.
180 (1973): Swann v. Charlotte- Mecklenburg Board of Edu-
eation, 402 U, 8.1 (1971): Northeross v. Board of Education,
307 1. S 232 (1970) : School District of Abington v. Schempp,
374 172,203 (1063) : and MeNeese v. Board of Education, 373
U. S. 668 (1963). only equitable relief was sought by the plain-
tifie. As Judge Gurfein pointed out, in each of these cases
and in the remaining two discussed infra, individual defend-
ants were named as well as the school entity. The equitable
relief actually awarded ran against them as well as the school
entity, and certainly a long line of our cases following Er parte
Young, 200 1.8, 123 (1908), attest to the fact that such relief
against individual public officials, even in the absence of
£ 1983, can effectuate the purposes of the Fourteenth Amend-
ment without requiring that the State be named as a
defendant.

In two of the eight cases cited by petitioners. (leveland
Board of Education v. LaFleur, 414 U. 8. 632 (1974). and
Tinker v. Des Moines Independent Community School Dis-

be granted in tort against public olfficials without endangering to the same
extent the public tressury which Congress sought to proteet by rebeving
municipalities themselves of lability.  Sicee ulficials are clearly “persons"
under § 1983, dnjunetive reliel has quite properly been available against
thent. in order 1o earry out the liberal purposes of the Act. See Tha
Bupreme Court, 1972 Tenn, 87 Harv, L. Hev, 1, 250260 (1973)

Becanse we bave allowed such prospective reliel requirmg future expen-
ditures of public fond=, Edelman v Jordan, 4153 U. 3. 651 (1974)
Milliten v Bradley, — 17 5. — (1977). the queston s obw psialy v
ope of all or nothing Bt petitouers are quite candid about the faet vhat
they wondd not ask us o overrule Monroe if 00 were nol fur the prospect
that damage judgments m thear favor would thereby be more sasily salls-
fied,  Apd if we were 1o aceede o ther reguest, we woild unguestionably

saddle munieipal tressures with labilites which they are not now sub-
ject and about which Members of the Congress were grovinely conerred

in 1871
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tract, 303 17, 5, 503 (1960%. the 1r]ai[|1iﬂ':: il =eek dmmm as
well as equitable relief in the Distriet Court. Under my
view of § 1083, the damages remedy could be awarded only
against individual defendants* and not against a municipal
eorporation; it is only in such a case that it makes a practical
difference whether a school distriet which i= a municipal eor-
poration i suable under § 1983, But in neither LaFlewur nor
in Tinker did this Court address the propriety of an award
of damages against any of the parties defendant. Tn Tinker,
after deciding that eomplaint stated a elaim for relief, the
Court remanded the case for further proceedings, and con-
cluded, “We express no opinion as to the form of relief which
should be granted. this being a matter for lower courts to
determine.” 393 U7, 5., at 5314. Likewise, in LaFleur, the
Court’s opinion held that the Court of Appeals for the Fourth
Circuit had been wrong in ruling against the constitutional
claims of the teachers in the companion case of Cohen v,
Chesterfield County School Board, 474 F. 2d 395 (CA4 1973),
rev'g 326 F. Supp. 11539 (ED Va. 1971), but it did not go so
far as to reinstate the judgment for damages awarded against
the school board by the Distriet Court in the first instance. Tt
merely remanded the ease “for further proceedings consistent
with this opinion,” 414 1. 8., at 651.

Thus it seems to me that all of the substantive constitu-
tional questions decided in the cases eited by petitioner, and
all of the relief approved by this Court in those cases, are
entirely consistent with the holding that respondent in the
present ecase is & “wmunicipal corporation” imnune from suit
under § 1983 even though there may have been in some of

* Those defendants are, of course, eotitled to a qualified IMmuoity
Bee, ¢, g.. Wood v, Stricklosd, 420 17 5 30 (1975)

Even if the matter were otherwise, there s obwiously no possibility of

(AR R ITITF |H||.p-|' abmie =il 11 Lt |||i..'|||i'||"~ Ul Fes i VAT .I||i||'l- T ']|||'J"

tions of jurisdiction as well as w0 other msucs.”  Amiencan Surety Co. v,
Balduin, 255 17, 8, 166, 166 | 14G52)
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the eases & municipal corporation charged with the adminis-
tration of school matters which was not suable under § 1983,

C

There is no indication that any later Congress has ever
approved suit against any municipal corporation under § 1983,
Of all its recent enactinents, only the Civil Rights Attorneys’
Fees Act, Pub. L. 94-550. § 2. 90 Stat. 2641 (1976), codified
at 42 17, 8. § 1088, explicitly deals with the Civil Rights Aet
of 1871 The Aet provides that attorneys’ fees may be
awarded to the prevailing party “[i]n any action or proceeding
to enforee a provision of sections 108], 1982, 1083, 1985, and
1986 of this title." There is plainly no language in the 1976
Act which would enlarge the parties suable under those
substantive sections: it simply provides that parties who
are already suable may be made liable for attorneys' fees.
Although the Senate report states that “defendants in these
cases are often state or loeal bodies.” 5. Rep. No, 94-1011, at
3. it ean hanlly be inferred from this brief reference that the
Congress believed that municipal corporations were proper
defendants under every section eovered by the Aet.  Certainly
Congress knew by virtue of Mosroe v, Pape that most state
atd local bodies were not subyject to suit under § 1983 itself, as
demonstrated by the report's counclusion that fees eould be
gwarded “whether or vot the ageney or government is a named
party.”  Fhid.

*The wher statutes eited by Bill Breoman, ot 4143, make no men-
thom of § 193, bt vefer geoerally o suis agaigst “u loesl educatonal
AECIY " As already noted, supra. at 16 u. 5, such suis may be main-
il agminst  board  wwembsers e their oflicid] capaciiws for injunetive
FL'|I|-'! '-|I|li|l vl liaer ; LYY | l"...' jaidta b i '.'l.-ngl'l'.-m |!I~i. 1707 § .--h||| to
cosider the  techoeally  proper aveoue of melel, but werely  pesponded
to the faet thar relwd wies being granted Pha practweal result of |!ILnn-:IJI.|§
I||I EA I mALEER -'|'|| I in:|||||.;||.'- '||.|r||_.|i ol "-i:l'ji'ltlll“ il ?I.'lllhll
corporntions o labaliny i doonges,  Nothing o recent cougressional his-
Ly v ks PeRidsl ey =uj et = uh ru=iil

=1 1TR1 g ame lis tu |u.|.|r-.|.1-I; Inkir astliaer  pladags dal vuels, 1-.l.i.l.l..l.'1,qr
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Certainly. nothing in this 1976 congressional discussion of
the recent uses of § 1983 sheds any light on the intent of an
earlier Congress in 1871.  That Congress realized that munie-
ipal ecorporations were creatures of the State, and had only
guch powers as the State granted to them, The Congress was
reluctant to impose liability upon these corporations for ear-
rying out duties thrust upon them by the State or for failing
to protect constitutional rights which the State had given
them no power to protect. See Bruno, supra, at 518-510
(Douglas, J.. dissenting). Because of this concern, this Court
has properly excluded cities and counties. munieipal corpora-
tions having broad and varied governmental authority, from
liability under § 1983, It can hardly be supposed that the
Congress would have wished to subject school districts, which
are burdened with exaetly those limitations on their authority
and their duties which gave rise to the original congressional
conoern, to liability under the Act.” See The Supreme Court,
1972 Term, 87 Harv. L. Rev. 1, 258 and n. 34 (1973).

D

Thus, nothing in our previous cases or in congressional pro-
nouncements undermines the suggestion in Mt. Healthy, supra,

explicitly recoguised that they could be assessed only against named par-
ties, but made oo effort 1o enlarge the class of proper defendants

w For this reason, 1 cannol aceept Bill Brennan's distinetion, at 38-39,
between municipal corporstions and ~quasi-municipal bodies.”  Special cor-
porations created by the State. such as schoul distriets or water distniets,
are oiten deseribed ae “guasi-muuicipal” because they lick “many of the
powers commonly and vevessarnily charscteristic of wunicipal corporal iens,”
1. E. MeQuillin, supra, §225 A Congress conceried by the limijted
powers of cities and counties surely would uot have umposand libaliy upon
creaturcs of the State baviug even more bmived suthority.  Further, the
congressional purpose of protecting wunicipal treasuries apphies with equal
foree 1o financially pressed =chool districts, O San Antonio Iale pendlent
School District v. Rodriguee, 411 U, 5. 1 (1973). Thus, an atirmance
here of the decigon of the Court of Appeals represents, o an eXsbsion
of Moswioe, bul & suuple application o the buss of e holdug
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that a “school board”™ which is a municipal corporation may
not be sued under § 1983, Our analysis recognized only two
alternatives: Either “the Mt. Healthy Board of Fdueation is
to be treated as an arm of the State partaking of the State’s
Fleventh Amendment immunity, or is instead to be treated
as & municipal corporation or other political subdivision to
which the Eleventh Amendment does not extend.” 429 U, 8,
at 280, If the New York City Board of Education is an arm
of the State of New York, it may not be sued for damages,
even though its individual members may be sued for equitable
relief. Edelman v. Jordan, 415 U. S. 651 (1974). If the
Board is an arm of the city of New York, it must partake of
the city’s immunity from suit under § 1983. [f. on the other
hand, as petitioners contend, the board is the governing body
of a&n incorporated school distriet separate from the city, that
district must be a “political subdivision” of the State. Mt.
Healthy, supra, at 280.

Since this Court has already concluded that the limited
definition of “person” under § 1983 “stemmed from Serious
legislative concern as to (Congress' constitutional power to
impose liability on political subdivisions of the States,” Moor,
supra, at TO8, I can see no reason for coneluding that Congress
would not have entertained the same doubts about school
districts as it did about cities and counties. Accordingly, any
school board. to the extent that it is not merely an arm of the
State or of the city or county, is the governing body of a
separate municipal corporation which is not itself subject to
guit under § 1983.

Ay

Thus, it appears to me that none of the three suggested
grounds for reversal is consistent with the hasis of our holding
in Monroe, as amplified by Moor.  Accordingly oilly & rejec-
tion of that holding can support & reversal of the judgment of
the Court of Appeals. 1 canuot couclude that such & rejection
can be justified.
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Sixteen years have gone by since this Court unanimously
held in Monroe that & municipal corporation was not a person
for purposes of § 1083, Ouly two years have gope by sinee
Potter, speaking for the Court in Runyon, supra, at 175 n. 12,
reaffirmed the rationale of stare decisis as enunciated by Jus-
tice Brandeis and cited by my opinion for the Court in
Edelman:

“The Court in Edelman stated as follows:

“ Iy the words of Mr. Justice Brandeis: “Stare deciss
i& usually the wise policy, because in most matters it is
more important that the applicable rule of law be settled
than that it be settled right, . . . This is commonly true
even where the error is a matter of serious concern, pro-
vided correction can be had by legislation. . . ."" 415
1. 8. at 671 n. 14 (citation omitted).”

As counsel for respondent pointed out, Congress has presently
pending before it 5. 35 and 8 H. R. counterpart which would
substantially modify the immunity of munieipal corporations
which has resulted from the Monroe holding. Ordinary prin-
ciples of stare decisis dictate that we should leave the decision
to them,

If the 16 years that had passed between the time of the
Serews decision in 1945 and the time of the Muonroe deeision
in 1061 was sufficient to move John Harlan and Potter to
require “that it appear beyond doubt from the legislative his-
tory of the 1871 statute that Classic and Secrews misappre-
hended the meaning of the controlling provision,” 365 U. 8.,
at 192, the same test should be particularly applicable here
where precisely the same number of years have elapsed since
the Monroe decision. There is no way of encapsulating these
1871 debates that went on over three weeks into a few para-
graphs, The “pevisionists” who have criticized the Muaonroe

opinion have shown that the exclusion of municipal corpora-
tions was & closer question than that opinion treated it as
being. But i my view they have fallen far short of showing
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“heyond doubt from the legislative history of the 1871 stat-
ute.” Harlan, J.. coneurring, 365 U. 8., at 192, that Monroe
“mirapprehended the meaning of the controlling provision.”
Accordingly, T would affirm the judgment of the Court of
Appeals.
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