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be argued this term. I would recommend a hold

for Mt Healthy as to the spcond issue.

As to the first issue, the CA 2 distinguished
Brown v. GSA. There the CA 2 had held that be-

Leks |47

cause federal emolovees hadppad a right, under
various executive orders and the civil service
statute, to be free from employment discrimination
the extension of Title VII was merely providing

an additional remedy: hence it could be retro-
actively apolied to cases pending on XMM its effec
tive dateH the Supemee Court, in affirming, merely
noted that the govt. had acquiesced in that ruling.
In the instanttase, the_FA 2 argudd that the exten
sion of Title VII in lg?éhéé%iiLﬁiéhteduegtirely
new substantive rights. That may be true in some
cases, but where the challenged practice, as in
this case, would have been independently orohibite
by the Constitution and the subject of a § 1983

suit, the CA 2's reasoning is not wholly sound.

However, in the instant case the policv has been

H+P.‘y:\phanged Wherher or not the CA 2 is right, there

S/ ia no LirLUit LGHfliLEﬂ Finally, there can't be

too many cases left which were pending as of the

effective date of Title VII and are still bouncing

around in the courts®: hence, resolution of the
F

retroactivity question at this point may not be
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3 that imoortant. Thus, I would not bother with -

. the retroactivity question, but as te the second
issue I would

HOLD for Mt Healthy City School Dist, v. Deyle,
—7Nﬂ. 15“'1278

djm OPN: otn at A28

There is no response

\gl (Perhaos if we are going to hold, we might CFR
to enable us to oromotly dispose of the case

when Mt Healthy is decided)
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