 [Brennan Monell Conference Notes 03-06-78 WJB430F80002]


Brennan, J. 

Conference of 3/6/78

CJ – 
See no basis for overruling Monroe & would affirm


A

WB – 
would 
R

PS –  
would
R

BRW – would
R

TM –   would
R

HAB – would
R and not decide immunity at this time

LFP –   would R – should have immunity unless constitutional doctrine has been settled, as it was not here.

WHR  would
A

JPS –  would   R – should not discuss immunity – even to the extent LFP wants to.  


Must overrule Monroe squarely along with other cases – City allowed police carte blanche to do as they please.  Would save vicarious liability.  

Error much more than 60-40 in Monroe
 


Balance interests not as heavy here.


Decision shouldn’t be influenced by how Bivens applies to 14th

PS originally
 thought municipality could be held as “person” for its own deliberate actions with a Wood v. Strickland defense – Would decide it & not leave [it] undecided.










�Words added by the editor for clarity are enclosed in brackets.  All footnotes have been added by the editor.  Interpretations of which the editor is particularly uncertain are indicated in italics and alternative interpretations may be indicated in footnotes.  Items in small caps were printed or typed in the original rather than handwritten.  


�This presumably refers to WHR’s argument in his March 6 memo that, while he agreed that Monroe was wrong to find that municipalities could not be sued, the issue was “by no means an open and shut question, and that the balance is about sixty-forty – a balance I do not regard as meeting the requirement for overruling an issue of statutory construction as stated by John Harlan.”  


�This word could possibly be “arguably” but “originally” seems more likely based both on the manuscript and the context.  





