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I N  THE 
SUPREME COURT OF THE UNITED STATES 

October Term, 1975 

> No. 

JANE MONELL , SUSAN TERRALL , 
BEXERLY ZAPATA, and CAROL ABBEX, 
on t h e i r  own behalf and i n  behalf 
of a l l  others  s imi la r ly  s i t ua t ed ,  

I Pe t i t ioners  

DEPARTMENT OF SOCIAL SERVICES OF THE 
C I T Y  OF NEW YORK, HENRY SMITH, as  
Commissioner of the  Department of 
Social Services,  BOARD OF EDUCATION 
OF THE C I T Y  OF NEW YORK, I R V I N G  ANKER, 
as  Chancellor of the Ci ty  School < 

D i s t r i c t  of the City of New York, and 
ABE BEAME, as Mayor of the  Ci ty  of 

t 

New York, Respondents, 

PETITION FOR A W R I T  OF CERTIORARI TO 
THE UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 
t 

The pe t i t ioners ,  Jane Monell, 
\ \ 

e t  a l ,  pray t h a t  a w r i t  of c e r t i o r a r i  

be issued t o  review the  f i n a l  judg- 

ment of the United S t a t e s  Court of 
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JURISDICTION 

The Second Circuit rendered its 

judgment affirming the order of the 

District Judge dismissing this action 

on March 8, 1976 and entered its order 

on the same date, An extension of 

time within which to file this peti- 

tion to July 9, 1976 was granted by 

Mr, Justice Marshall on May 25, 1976, 

The jurisdiction of this court is in- 

voked under 28 U.S.C. $1254(1), 

QUESTIONS PRESENTED 

, 1, Whether the Equal Employment 

Opportunity Act of 1972 extending 

the coverage of Title VII of the Civil 

Rights Act of 1964 to state and local 

officials and educational institu- 

tions should be applied in an action 

which had been brought prior to the 

effective date of the 1972 Act 





i i  

pr pending on that 
2'' 

independent 

9 

immunities secured by the Constitution 

and laws, shall be liable to the party 

injured in an action at law, suit in 

equity, or other proper proceeding 

for redress. 

Equal Employment Opportunity Act of 
(2, $2(1), $3; 42 U S C $2000 0 . .  e 

la), 92000 e - 1. 
Sec. 2.Section 701 of the Civil 

~ights Act of 1964 (78 Stat. 253; 

42 U.S.C. 2000e) is amended as 

follows : 

(1) In subsection (a) insert 

"governments, governmental agencies, 

political  subdivision^,'^ after the 

word "individuals". 

Sec. 3.Section 702 of the Civil 

~ights Act of 1964 (78 stat. 255; 

42 U.S.C. 2000e-1) is amended to read 

as follows: 





STATEMENT OF THE CASE 

The plaintiffs in this action 

are women who were compelled by the 

defendants to take leaves of absence 

from their employment during their 

pregnancies. Defendants are the 

Mayor of the City of New York and its 

Commissioner of Social Services as 

well as the Board of Education of the 

City of New York and its Chancellor. 

The mandatory suspensions were invoked 

against all of the plaintiffs at 
* 

varying times during 1971, AT-8, ~ 4 1 ~  

pursuant to separate but similar pol- 

icies then pursued by the City of 

New York and the Board of Education. 

None of the plaintiffs have ever been 

* References are to the Appendix 
in the Second Circuit unless otherwise 
indicated. 



compensated for pay lost during their 

involuntary suspensions. In their 

original complaint, filed July 26, 

1971, plaintiffs challenged, on con- 

stitutional grounds, the relevant reg- 

ulations of each of the defendants. 

Jurisdiction was initially based on 

42 U.S.C. 51983 and 28 U.S.C. 

51343(3), A 1 .  

An amended complaint was filed on 

September 14, 1972, following the 

amendment to Title VII of the Civil 

~ights ~ c t  of 1964 (42 U.S.C. 2000e 

et. seq. )by the Equal Employment -- 
Opportunity Act of 1972 which extended 

the Civil Rights Actf s coverage to 

state and local governments and boards 

of education, 14A. The plaintiffs 

then added Title VII both as a ground 
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for relief and as a source of juris- 

diction. 

In an opinion filed April 12, 

1972, the District Court denied both 

defendants1 motion to dismiss and 

plaintiffst motion for summary judg- 

ment, but granted plaintiffs1 motion 

to declare this a class action. The 

defendants subsequently abandoned 

their mandatory pregnancy rules. 

Plaintiffs claims for equitable 

restitution, however, remained out- 

s tanding. 

In the opinion and order dated 

April 30, 1974, Judge Metzner dis- 

missed the complaint for lack of 

subject matter jurisdiction, Appen- 

dix 11, infra. The Second Circuit 

affirmed. 



.REASONS FOR GRANTING THE WRIT 

I 

In Holding That The Equal Eknploy- 

ment Opportunity Act of 1972 Had No 

Application to A Case Pending At the 

Time of Its Enactment The Decision 

Below Conflicts With A Subsequent 

Decision of This Court. 

Title VII of the 1964 Civil 

Rights Act, 42 U.S.C. $2000 e et seq -- 
was amended as of March 24, 1972 to 

I 
1 include within its coverage "govern- 
! : ments, governmental agencies [and] 

political subdivisions" as well as 

educational institutions, Pub. L. 

Employment Opportunity Act" (amending 

42 U.S.C. $ 2000 e (a)), In the 
I 

instant case the Second Circuit held 



t ha t  although the  1972 amendments 

brought l o c a l  o f f i c i a l s  within the 

ambit of T i t l e  V I I  these amendments 

i could not be applied t o  authorize 

r e l i e f  on behalf of the  p l a i n t i f f s ,  

whose i n j u r i e s  occurred during 1971 

but whose case was pending at  the  

time of the  amendments. This holding 

contravenes t ha t  of t h i s  Court i n  

Brown v. General Services Administra- 

t ion,  425 U. S. 9 44 U.S.L.W. 4704 

(1976), affirming 507 F. 2d 1300 

( 2 d  C i r .  1974) .' There too the 

p l a i n t i f f  was aggrieved i n  1971 - 
' p r i o r  t o  the  e f f ec t ive  date of the 

1. The Second Ci rcu i t  had a l so  
aml i ed  the 1972 amendments, re t ro -  
ac t ive ly  i n  ~ r o w n  v. G.S.A.; supra. 
As w i l l  be shown, however, the  pur- 
ported d i s t i nc t ion  which allowed the  
Second Circui t  t o  reach a d i f fe ren t  
resu l t  i n  t h i s  case was erroneous 
under the  Supreme Court's approach 
i n  Brokn. - 
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1972 amendments - but this Court found 
the amendments to be applicable, Brown - 
v. General Services Administration, 

supra, 44 U.S.L.W. at 4705 n.4. The 

failure of the defendants in Brown to 

raise the question before this Court 
I 

is not significant since the issue 

went to subject matter jurisdiction 

and this Court would, if such were 

lacking, have raised the point sua - 
sponte and dismissed the action, com- 

Dare Liberty Mutual Insurance C o m ~ a n ~  

v. Wetzel U.S. , 44. U.S.L.W. 
4350 (1976) (judgment of the Court of 

Appeals for the Third Circuit in a 

Title VII case dismissed sua sponte - 
for want of appellate jurisdiction in 

the Court of Appeals). 

Also indicative of the signifi- 

cance of the ruling in Brown, supra, 



is this Court's disposition of Place 

v, Weinberger, 497 F. 2d 412 (6th Cir. 

1974), cert. granted, judgment vacated 

and remanded - u. S. , 44 U.S.L.W. 
3718 (1976)~ in whPch the Supreme 

Court remanded "for further considera- 

tion in light of Brown v. Government 

Services Administration, (sic) 425 

U.S. , slip op. 3 n.4 (1976)." 

The sole question before the Court 

in Place v. Weinberger, supra, was 

the same question here at issue, i.e,, 

whether the Equal Employment Oppor- 

tunity Act of 1972 should be applied 

to a case pending as of its enactment, 

see summary of petition for certio- 

rari, Place v. Weinberger, 74 - 116, 
43 U.S.L.W. 3152 (1974). 

Thus the vacatur and remand in 

Place not only demonstrates the sig- 



nificance of footnote four in Brown. 

it also points the way to appropriate 

disposition of this petition: to 

grant the petition outright or to 

grant it, vacate the holding of the 

Second Circuit, and remand for re- 

consideration. 

The Second Circuit was of the 

view that this case was distinguish- 

able from Brown v. General Services 

Administration, supra, because the 

defendant there was an agency of the 

federal government whereas these 

defendants are municipal agents and 

an educational ins ti tution (App. 111, 

~40). The Court thought that differ- 

ence was important because it found 

- in a key error - that victims of 
federal discrimination enjoyed a 

right to back pay prior to 1972, 



while victims of local discriminat ion 

d i d  not, App. 111, A 40 - 42. 

This Court's opinion i n  Brown v. 

General Services Administration,supra, 

shows tha t  the  Second Ci rcu i t  was 

wrong. I n  Brown t h i s  Court held 

f l a t l y :  

Until  i t  was amended i n  
1972 by the  Equal Employ- 
ment Opportunity Act, 
however, T i t l e  V I I  d i d  not 
protec t  federa l  employees. - I d  a t  425 U.S. - 9 44 
u . n * w .  4705. 

Were t h i s  not c l e a r  enough the  Second 

Circui t ' s  e r r o r  could a l s o  be demon- 

s t ra ted  by reference t o  Congress' 

understanding of the  s t a t u s  of federa l  

employees p r i o r  t o  the  1972 amend- 

mentse2 Since, then, the  Equal 

11 2. Despite the  s e r i e s  of exec- 
u t ive  and adminis t ra t ive  d i rec t ives  
on equal employment opportunity, 
Federal employees . . . face l ega l  ob- 
s tac les  i n  obtaining meaningful rem- 
edies ... Monetary r e s t i t u t i o n  o r  



Ehployment Opportunity Act c rea ted  

new r i g h t s  f o r  state,  l o c a l ,  and - 
f ede ra l  workers, t h e  d i s t i n c t i o n  the  

Second Ci rcu i t  made below was i m -  

proper. That dec i s ion  i s  the re fo re  

a s  much i n  c o n f l i c t  wi th  Brown v. 

General Services Administration, 

supra, a s  was the  Third C i r c u i t ' s  

decis ion i n  Place v. Weinberger. 

supra. It should be remanded f o r  re-  

considerat ion i n  the  l i g h t  of Brown, 

supra and of the  l a w  governing back 

pay f o r  f ede ra l  o f f i c i a l s  p r i o r  t o  

Additional reason f o r  grant ing  

the  w r i t  concerns the  importance of 

t h e  l e g a l  quest ions a t  s t ake :  Are 

2,  back pay i s  not  a t t a inab le . "  
, H.R. Rep. No. 92-238, 92nd Cong., 

2nd Sess. (1971), 1972 U.S. Code 
I Cong. & Admin. News 2137, 2160. 



state and local employees entitled to 

less protection under Title VII, as 

amended, than federal employees, even 

when the statute in terms makes no 

distinction between them? More basi- 

cally still, in what circumstances 

may a statute furthering basic civil 

rights be denied application to a 

pending case? This Court recognized the 

importance of such questions when it 

granted the writs in Internfl Union 

Etc. Local 790 v. Robbins and Myers, 

Inc., No. 75-1264, cert. granted - 
U.S. , 44 U.S.L.W. 3608 

(April 23, 1976) and Guy v. Robbins 

and Myers, Inc., No. 75-1276, cert. 

granted U.S. , 44 U.S.L.W. 

3608 (April 23, 1976)~ both of which 

concerned the retroactive effect of 

another aspect of the 1972 amendments, 
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i.e., the increase of the time for 

filing charges from 90 to 180 days. 

For similar reasons the writ here 

sought should also be granted. Alter- 

natively, the decision below should be 

vacated and remanded for reconsidera- 

tion. 



I n  Holding That The Defendants 

Were Not " ~ e r s o n s "  f o r  t h e  Purposes 

of  a Back Pay Award Under 42 U.S.C. 

$1983 t h e  Decision Below Conf l i c t ed  

With Decisions o f  Other  Courts of 

Appeals. 

on i t s  f ace ,  42 u.s.C. $1983 

au thor izes  a decree  i n  e q u i t y  

order ing defendants  Abe Beame and 

Henry Smith t o  provide,  i n  t h e i r  

o f f i c i a l  c a p a c i t i e s ,  back pay t o  t h e  

p l a i n t i f f s  here ,  f o r  those  defendants  

a r e  c l e a r l y  "persons ", whether sued 

ind iv idua l ly  o r  i n  t h e i r  official 

c a p a c i t i e s  .3 I n  reading t h e  s t a t u t e  

aga ins t  i t s  p l a i n  language t h e  Second 

C i r c u i t  r e l i e d ,  i n  essence,  on Monroe 

3. Defendants a r e  no t  a l l eged  
t o  be l i a b l e  i n  t h e i r  i n d i v i d u a l  
c a p a c i t i e s .  
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v. Pape, 365 U.S. 167 (1961) and 

Ci ty  of Kenosha v. Bruno, 412 U.S. 

507 (1973), which together  e s t ab l i sh  

I t h a t  municipal i t ies  a r e  not "persons" 

f o r  the  purpose of 91983, Neither 

1 of these cases proscribed s u i t s  

against municipal o f f i c i a l s  , o r  

against a loca l  independent school 

I 
I board, however. 
1 
~ Moreover, i n  subsequent cases 

the Supreme Court has continued to  

t r e a t  51983 as  authorizing monetary 

r e l i e f  against governmental o f f i c i a l s  

sued i n t h e i r  o f f i c i a l  capaci t ies .  

Precisely on point  i s  Cleveland 

Board of Education v. La Fleur, 414 

u.S. 632 (1974), i n  which the Court 

referred t o  the back pay award as 

"appropriate," 414 U.S. a t  638. 



The Court was the re  r e f e r r i n g  t o  

the order i n  Cohen v ,  Ches ter f ie ld  

county School Board, 326 F. Supp. 

1159, 11-61. (E.D. Va., 1971). This 

was a companion t o  Cleveland Board of  

Education v. La Fleur,  supra, i n  which 

defendants were the Chester f ie ld  

County School Board and i t s  Superin- 

tendent. The r e s u l t  can be i n t e r -  

preted t o  mean t ha t  $1983 r e l i e f  

ordering back pay i s  authorized 

against  l oca l  o f f i c i a l s  o r  aga ins t  

autonomous bodies of l o c a l  govern- 

ment other  than munic ipal i t ies ,  o r  

both. I n  the view of the  Second 

Circui t ,  however, i t  meant ne i the r ,  

A I I I ,  A42 - A70 . 
This decision c o n f l i c t s  w i t h  t ha t  

made i n  o ther  c i r c u i t s  both as  t o  the 



amenabili ty t o  s u i t  of o f f i c i a l s  sued 

i n  t ha t  capaci ty and as t o  t h e  amena- 

b i l i t y  of school boards t o  91983 s u i t s ,  

This Court has a l ready consented 

t o  review one of t he  cases p resen t ing  

the  l a t t e r  i ssue ,  M t .  Healthy Ci ty  

School D i s t r i c t  Bd. of Ed. v. Doyle. 

529 F, 2d 524 (6 th  C i r ,  1975) c e r t .  

granted, U.S. , 44 U.S.L.W. 

3585 (1976) (No. 75-1278). There 

the  S ix th  C i r cu i t  apparentlyb held 

the defendant school board sub jec t  t o  

l i a b i l i t y  under 42 U.S.C. $1983. The 

same r e s u l t  was reached i n  t he  

Seventh and Eighth Ci rcu i t s ,  see  

Aurora Education Assoc, East v. Bd, 

of Ed. of Aurora Pub. Schl. Dis t r .  

4. The Six th  C i r cu i t  d i d  not  
i s sue  an opinion and t he  decis ion  of 
the  D i s t r i c t  Court i s  unreported. 



No. 131, 490 F. 2d 431, 435 (7 th  C i r .  

1973), c e r t .  denied 416 U.S. 985 

(1974), compare Hostrop v. Bd. of 

Jr. College D i s t r .  No. 515 523 F. 2d 

denied U.S. , 44 U.S.L.W. 

36-24 (1976) (defendant not a "personf1), 

See a l so  Keckeisen v. Independent 

School D i s t r i c t  612, 509 F. 2d 1062, 

1065 (8 th  C i r .  1975), c e r t .  denied 

- U.S. 9 44 U.S.L.W. 3202 

(1975) 

Contrary r e su l t s  have been 

reached not only i n  the Second Circui t  

but i n  the  Fourth and F i f t h  Circui ts  

as well, Adkins v. Duval County School 

Board, 511 F. 2d  690, 693-696 (5 th  

C i r .  1975); Singleton v, Vance County 

Board of Education, 501 F. 2d 429 

(4 th  C i r .  1974). 



A conf l ic t  a l s o  e x i s t s  i n  the 

issue  of whether l oca l  o f f i c i a l s  a r e  

l i a b l e  t o  51983 s u i t s  f o r  monetary 

r e l i e f  i n  t h e i r  o f f i c i a l  capaci t ies .  

I n  Burt v. Board of Trustees of 

Edgefield County School D i s t r i c t ,  

521 F. 2d 1201, 1205 (4 th  C i r .  19751, 

the  Fourth Circui t  held t h a t  while 

the defendant school board w a s  not a  

person f o r  the purposes of 51983, the  

board members were such even f o r  the  

purposes of a  back pay award agains t  

them i n  t h e i r  o f f i c i a l  capaci t ies .  

This decision was adhered t o  i n  

Thomas v. Ward, 529 F. 2d 916, 920- 

921 (4 th  C i r .  1975). 

The Sixth Ci rcu i t  has a l s o  taken 

a  posi t ion i n  con f l i c t  with t ha t  

adopted below, Incarcerated Men of 



Allen County v. Fair, 507 F. 2d 281, 

287-288 (6th Cir. 1974) (award of 

counsel fees against a sheriff sued 

in his official capacity.) 

The Fifth Circuit, on the other 

hand, is in accord with the Second, 

see Muzquiz v. City of San Antonio, 

528 F. 2d 499, 500 (5th Cir. 1976) 

(en banc), but see separate dis- 

senting opinions of Judges Tuttle, 

Thornberry, and Godbold,Id. at 528 - 

The result in the present case 

illustrates the importance of the 

issues raised in this petition. 

Though petitioners were deprived of 

constitutional rights which this 

Court has included among "the basic 

civil rights of man," Cleveland 

Board of Education v. La Fleur, 



30 

414 u.S. 632, 640 (1974) the Judi- 

ciary is, according to the Second 

Circuit, powerless to order those 

who violated their rights to re- 

compense them, Though this is un- 

fortunate for them as individuals, 

far more important is the impact of 

the holding on the status of consti- 

tutional rights in general, for, if 

plaintiffs right to compensation is 

eliminated so too will be defendants 

incentive to adhere to the Constitu- 

tion and laws, see Albermarle Paper 

Co. v. Moody, - U.S. - , 95 
s .  ct. 2362, 2371 (1975). 

AS 42 U.S.C. 51983 offers pro- 

tection against "the deprivation of 

9 rights, privileges, or immunities 

secured by the Constitution and laws 

...I1 (emphasis added) it is the 



source of federa l  jud ic ia l  p ro tec t ion  

against o f f i c i a l  a c t s  v io la t ing  r i g h t s  

t o  due process of l a w ,  Goss v. Lopez, 

- U.S. 2 95 s. c t .  729 (1975); 

t o  freedom of speech, James v. Board 

of Education, 461 F. 2d 566 (1972) 

ce r t .  denied, 409 U.S. 1042 (1972); 

and t o  the equal protect ion of l a w ,  

Sugarmam v. Dougall, 413 U.S. 643 

(1974). To forbid the  federa l  judi- 

c ia ry  t o  make whole the victims of 

i l l e g a l  o f f i c i a l  conduct i s  there fore  

t o  at tack a broad range of cons t i  tu-  

t ional  r igh t s ,  

I f  t h i s  Court decides not t o  

vacate and remand t h i s  case (o r  grant  

the wri t )  a s  suggested i n  Point I ,  

supra, i t  i s  respect fWly urged t h a t  

the w r i t  should be granted f o r  the 

i reasons urged i n  t h i s  point .  Alter-  



nativeiy, the Court could defer con- 

sideration of the pe t i t ion  pending 

i t s  decision i n  

D i s t r i c t B d . ~ .  Doyle, supra. 



CONCLUSION 

For all df the  foregoing reasons 

t h i s  p e t i t i o n  f o r  w r i t  of c e r t i o r a r i  

should be granted and t he  judgment i n  

t h i s  case should be vacated and re-  

manded f o r  f h r t h e r  proceedings. 
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