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IN THE SUPRENE COURT OF THE UNITED STATES

BEPTOLYD J. FE¥RAUR, F
Petitioner,
Ve 3 Xo. 84=-1160

CITY OF CINCINVATI, =T AL. s

Washingyton, D.C.
¥onday, Decemter 2, 1988
The above-antitlaq matter came cn fer oral
argument befores the Suprenma Court of the Tnited States
at 11:C4 o*cleck aenm.
AFFEARANCES:
ROBERT E. MANITY, ESQ., Ciircinnati, Ohic; on behalf of
the ﬁetitiower.
ROGER E. FRIEDANN, Ecc,, Assistant Frosecuting Attorney;
Familton County, Chic, Cincinnati, SPio; on behalf cf

tha respondents.
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QEAL ARGUMENT OF
ROEERT E. MANLlEZY, Feo,.,

on “ohalf of tha petiticner
ROCER E. FRIELXRNN, E3Q.,

on behalf sf tha resconiants
ROFERT E. YANTEY, ESQ.,

Cn behalf of the retitioner - rTebuttal
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BRCCEEELIX
CHIFF JUSTICE BIRGEE: Wa wi

[
[}

g

=

1l hear arcumente
Rext in Pembzur against Cincinnati.
Yre ¥anlsy, I chink YCu a2y proceseid whenaver
You are ready.
ORAL ARGUMENT OF POBERT E. VMANLEY, ESQ. ,
OK BEHALF OF THE PETITIOKRER
MR MANLEY: Nr. Chief Justice, and may it

tlease the Court.lto 4 certain extent this case c¢an be
characterized as thas opposite of ths Tuttle czse which
this Court decidegd Several months ago. Fere ve do not
have low level rolicemen g2ing off on a frelic of their
owd to vieclate constitutional richts, We Frave the
Orrosite.

| W2 have patrcimen and deputy sheriffs vho have
9rave reservations about the propriety of their chogping
down a dooar ir order to search a Frivate decteor's cffice
vithout a search warrant, 2re:d only with an crder to
attach the bodies of peopl2 who may or may not be inside
and who are nct the owners of the prermises.

Because aof these grave Feservaticens, they

sumhoned for instructions from their sugeriers,

Ultimately, thair superiors r2ferred +ha rreklem on up

to the county Prosecuter, who is an elected cfficial,

ani who ig ==
3
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QUESTIOY: wWcule You classify him ae 3
Superior, Mr., Yanloy?

¥Re MANLEY: %all, he is tha2 policymaker in
tarme of legal pmatters for the couvaty, because the
statuate unier which --

QUESTIOF: Can he instruct the chief of police
vhat to do? |

MR. MANLEY: He can instruet county agerncies
what te 4o0. The étatute 2Xpreesly gives hinm authority
to instruct ccunty 2gencies what teo 4o,

QUESTICY: Euyt this is tha city of Cincinna+i.

YRe FANLEY:s Well, +he matreT before +thig
Ccurt only invoives the ccunty Cf Hamileor,

QUESTION: The eotnty, Hamilten County.

¥R. MANLEY: The Hazilton County deruty
Sheriffs. The Sixth Circuit reversed the trial ccurt
with rsspact to the Sity 3f Ciacinnati, so the only
issue is vhether or not Hamilton County has exposure fcr
this uncenstitutional invasion.

JUESTION: So if ¢he Prosacuting =« if the
county attorney, if that is the term in Hamilton Coun:y,
WZnts a particular itep selzed by the rolice, he can
tell the chief of police, go out 2nd seize that ieem, I
think it is lagal to do s9o?

MR. ¥YANLEY: Well, in this particuiar -~

4
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QUESTION: Can y=u inswer the qguestion more
generally?

PRe WANLEY: MWell, T don't %now that he can do
that to the chief of the Cincinnati poulica department.,

I think he can do0 it te the deputy ~~ the sheriff's
derartment under the --

QUESTION: Yzu mean he has lihe authority cver
him?

%“Be MAJSLEY: No, the sherlff is 2lected, anqd
his line autherity, but w2 have a psculiar Statute in
Ohio.

QUESTION: I know. 7T Suppose the rrosecutor
is cerrainly 3uthorized to give thrap l2gal advice, Lut
is he authorizag ts Scler the sheriff %o go out and
search.a ‘ousa?

“R. FANLEY: Well, 2s a matter cf fict, the
Stitute excressly gives them *he authcrity tg alve
instructions., It is Ohio % .vised Code Section 309.08
and °, #:d it cives hip -~

CCESTIONM: Where is that in -- are you
rteferring o scmething befare us?

YR. “ANLEY: I+t is cited in cur Terly brief at
Pzga 2,

CUESTION: TIes i+ gquo+ted?

YRe MANLEY: I am N2t certain whether i+ is

5
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CURSTIOY: All rioght.

WUEETION: FPaya 2.,

¥R, AANLTY: Tt is also in the resrendent's
brief in Footnote 1 a+ Page B where ir is se+ forth, +the
language is set forth. Sc‘that We are in a gituation
wh=re the county Prosecutcer has been founa ty the Coort
of Appeals to be a policymaker, and under the procedure
of referring cuestisng -- the sheriff has » policy to
refer guestions of this S0rt te the presecutor. T+ is
zera2rred <o him, ard he Says gc in and get tiem. He
Givzs them instruyctisns tc g0 in and get +ham.

The deputiss, when they aet these
inztructions, tell Dr. Pambaur, Docsrnr, please open the
door, ﬁecause if you den':, we are Joing tco have te
break it down, becauvse the prosecuting attorney told ys
te g5 ir and geot then, Th2re was no 2out+t in the minds
0f the sheriffs or deruty sheriffs as shos:n cn th=
recdri in this cas: that they were operating unier
instructions from tha county Frosecuetoar, who is a
policymaker feor Hamil+c¢n County ir areas cf his
autherity, an? who is oblizated unier Nhic law to give
instructions t- county departments, including the
sheriff'g departm=at, ani he Jave instructions. The
instructions were followed, and as a ccnseguence *+he

6
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docr was chopred 4dswn, and the search wvas cerducted
without 2 search warrsnt.

QUESTICN: CTous *he recorl +2ll us tha* the
search was cornluc:2i by county sheriifs orp city police?

¥Re TAHLEY: Well, it wns a Joint exercisa.
Tha shariffs arrived. Later city police arrived., The
sheriffs attempted to braak the door dewn withecat
suyccess. This lasted for twoe hours. The =heriffs sat
arcund for tvwc hours wvaiting to act until “hey got the
instructions from the county presecuterc. They pu=z their
shouliacs t5 the dd3r. Is ditn'g budae, sc the police
teok =n ax and sledgehammer 224 breke it I2%r. Then +«he
sheriffs want in and ccnducted the sezrch. I forget
wisthar the peljceren went in or not, rut T delieva they
daid. fut the sheriffs were responsible fer ccnducting
ths sa2irche The poiice were there anier a city policy
te 2ssist the cheriffs,

Anl ir this si<gation, ac I read Tuttle, a
polic: is the selaction of alterna*tive cocurses of
acticr, and in this particular situaticn the prosecuter
wa< apprised cf th2 situation. He knew he ccull have =--
had plenty of time to get a search warrant, Lkecaurce
thire was a tw-~hour interval ratween the arrival of the
sheriffs and *he time2 of the breakdown, durina which
tire the deocter sarved the shariffs tea from the

7
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window. It was not a --

QUESTICN: ¥r. “Yanlay, 1=t ra Jo lack Jjust a
ECmant to the thing we wer2 questicning ycu atout
exrlizr. Did you say that the Court »f hppeals found as
2 ratter of Ghio law that the ccunty attornay had l1line
authotity zver the sheriff?

BF. MANLEY: ©No, T did not say +¢hat. The
Court of Appemls 2i3 rot address that particular
question. Tha Court of Appeals did say +he county
Frosecutor is 2 policymaking official in thie area of
accivity, and 2iQ say that th: conszsitutisnal rizhts cof
tha docter were in fact violated, but found that rhare
was n> policy in *his parsicular case “ecavse of the
failura to implemert the county prosecutor's position
more tﬁan Snce.

Ard here, I Peliave the Sixth Clrcuit has
corfused two lines af cases.

QUESTION:s May T ask you 2 Qquesticn tefere ycou
rroceed? Tha telephone call was received by the
assistant county prosacutor. If *hars had been 2
policy, why wculd he have gone to the prosecuter
himsel€?

MR. ¥ANLEY: Well -~

QUESTION: FKe certainly would have known if
th=re had been a pslicy.

8
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YR, YANLEZEYs I *“a14

i

v2, there acxin, as T read
Yon2ll and Owen, w2 have 3 county policy when the person
Whc his the authority acts, ani if he has +ha auythorizsy
tc take an acticn on dahalf of the cocunty, that therety
hecomeslpolicy.

QUESTIONs Just once?

2UESTION: A sinjyle action ~--

PR. “ANLEYs A single action.

JUESTION: A single action made orn the spur cf
th= morment in respanse to 3 t=lephcne call relayed to
him by eone of his assistants?

¥YP. MANLZY: That is exactly what happened in
CWwsne That is ex2ctly what happened ir Fact Cencarts.

CUESTION:s That is not my reading cr
Tecoa’lection cf Cwan.

MR. “ANLEY: It was a single actien. That was
tis only time they ever fired s city manaser without due
Erccess.

JUESTION: What foes the word "policy® mean?

YRe MANLEY: Well, I dbolieve that it is
defined in Tu‘tle as the s2lection fran alternative
courses of acrticen, and here the county presecutor had
th= option of gettiny a search warcant -- the couney
courthouse was five minutes away -~ tellino the daputy
sheclffs to securs ths ara: and wait fcor them to leave

9
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at th2 close of tha business lay if thay wvere there, or
having the deruty sheriffs go cut o the hemers of the

irdividuals, shich is whers the capiases wsre adressed.
Yau kncw, the record shows the+ tha cagpiag fer N»

Maulden was icsued 20 days befcra the breaki

e )
& |
e o
m
14
-
1)
[+ %

20 lays in whiczh ty --

QUESTION: W®hat policy do you think the county
attorney atopted hara?

MR. YANLEY: The county attorney adcrted --
¢id two things. First of 1ll, he artiqulated wha+ hoth
he and the shariff believed to he the long-s+tanding
F2licy of the county. Narcly, you can brazk down a deer
t3> make an arrest, and thot is based upon an Chie
staitute which says you caz kreak down a decor “oc make an
arrest; It is bas21 upon a Sixth Circuit decision I
believe EcKinney, which is citad in our briaf,

dut tha* Sixth Tircuie decisicn refers tn an
arrest vhere thare has been a warrant issuesd for :rrest
for a crime. "™his is a capias, a body attachmont, an
ori2rc that a nstary publis can issue in the state of
Chlo without any kind ¢f prior Julicizl review, and o€
course this Ccurt in S+eagald has ciezrly indicated what
th> county thoucht the policy was was --

CUESTION: You s3y he ar«iculated a
longstanding county policr. Dces that sugrest it had

10
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not keen articulated rafora?
YRa. FEANLFEY: 4ell, i1+ hz2 never teer written
dovnie

QUESTIC: YRy wouldn't

H
“t
1
1
w

cug*tom, then,
if not a policy?

MR. YARLEY: The reccrd shows that the sherisf
ard the deputy sheriffs testificd that thev hai served
capiases on third pacty --

QUESTION: Well, at the time it was guite
constitutional %5 rsun searches this way, wasn's i+?

¥Ra YANLEY: ©On 2 capias? 7T dor'+ think SC.

ry

QUESTION: Nc, st T mean a search cf a third

PRIty was not vrnconastitutisonal at that time.

¥R. ¥ANLFYs With = search warrant, but nct
withou*t a search warrant. There is no case that I can
find that says that you canr use a capias --

<UESTION: What 1id Stesyald hoal4?

YR. ¥YAVLEY. Stragald held *Pat vcu cannct use
2. arr2st warranrt a5 a substitute, bu* we are pot
talking akcut an arrest warrant. W%e zre talking akcut a
¢capilas, which is 3 1iffersnt kind of breed of cat under
Chio law. It is not -- in the YcYinney czsce the Tixth
Cizcuit held +hat you have extraoriinary circumstances

tecause there has sgon a judicial 2eterminaticn that

wr

there is prob=zria

0

#0=e thit a crime lkas teen

m
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committed. Ycu d3n't have any of that*t wi*h respect tr a
carlias. &ny ¢itrnsss who Coesn't pperr iF suldect to
being pickaed ur ac in -- after the Tanner cf n foretnuwirh
surpoena, and that kind of an order cin be fven lssued,
as T say, by a notary public, without any kinc of gpric:
Judizial 3d2tamination that thare is probable cause that
thera has been 2 crime committed. €S9 that is an
entirely 2iffcrent thirg, and I krow of nc¢ casge that
sa2ys vcu can us2® 31 siplis 1s 3 substitute for a search
wairrant.

CYESSTION: 2ut in this cese <the Six=h CTircuie
held that its “c¥innay came, vwrich I gither w»g tezed con
a cearch usr:antrzni net 3 Cca;ias, extnerated Waylan.

¥R, YANLEY: Th: i: correct, bu* you ste,
there, Yt. Justica2 Rahnguist, “aylan ir sut ject to a
gocd fuith immurity defense, whereas "wven is -- under
Dwel the counh®y is ncte T3 that n1iylan can te herestly
miceaken, and te frea of any liability, hu* the ciunty
dzes nct have a good faith immunity defense, ani ro t at
-= by~ th2 Mz¥innay -ase iavolved an arregt warrant, nct
a cearch warrant, tut not a cifiaz. Thers if nc cace
thai* we have founi where 3 carias has beern cred as 3
surstituts for a smarch wacrant.

QUESTIONs Pr. Yinley, they had =c have scre
equipment to break in the ioor. T ascum?2 *hey had

12
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equipmant to '*reak in the docr.

“Ee. YANLFY; Well, they -- havino failed wizk
thzir shoulders, 2 pslicsran want *o & neartry firahoeouse
and acquice¢ 2% a¥ and a sledgeharmer, again
demonstrating --

QUESTION: Yas that before he called the
prosecutor?

MR. MANLEY: RAfter Pe called the prosecutor,
an? so there wouli have beszn 2rough time a¢ that pericd
to have gotten a szarch warrap+.,

QUFESTIOF: V¥r, Vanley, le+« me read you twe
sertences from the Court ¢f hppeals opinion on 52 of the
cetition for writ of certisrari. You zre pretably
familiar with the opiniern. It is talking atout Waylan's
acrion:, and it says, “"Waylan's actions therefore did
no<t viclate any claarly astablishes censtitutional
right. TIn fact, his instructisns te tha of ficers
accord»d with the law as it stcod in 1977.%

Now, that sounds as thcuch the Court of
Rpreals didn't agree with your distinction betweer
capriases andi search warrarts. :

MR. YAYLEY: They didn®+ discuss that
distinction. They Fust aczume?d =--

QUESTICON: Sut *hey said -- they announced
that it was nct --

13
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MR. ¥ANL¥Y: Thzt's righ+%.

)

UEETION: == nat forbidden by clearly
esrablishal law.

MR. MANLEY: They announced tha* ¥Ec¥inney
would justify this.

QUESTION: Iet®s assume that was the correct
view of federzl constitutiocnal law.

YR. KANLEYs All right.

QUESTIO&: Then wherz do yau go?

¥R, *ANLcEY: Well, assuming that sere the
ceorrect view of feleral coastiwutional law, with which,
of course, I don'+ agree, then that 3+3il) makes the
Sixth Circuit incorract in Its detsrmination of +the case
for the following reasecr.

QUESTION: Well, if that were the case, at the
time this =earch vas made, at the time they krockzd the
door dcwn, it vas guite censticutional +c 1¢ so on that
assuﬁ;tion.

ftRe ¥ANLEY: But that dces nct excuse che
county frem liabilitvy.

QUESTION: WwWell, you aroue that recause cof
Ow=n, T take it.

¥R, FYANLEY: Of Cwen.

QUESTION: Yes, but Cwen wasn't a Fourth
Amandment casse.
1u
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“R. YANLEY: That's ccrrect.

SUESTIOM: I%'s = due preces

th

caces Anad 1

st

Aidn®t -- let "z assune that as a2 resul+ of thisg

L

earch
there wag 2 criminal case brought againet the doctor,
Le+"s zssume that.

MR. YANLEY: VWell, there was.

QUESTION: Cr against the owner of the
office., Was t+there? Do you think the evidence that was
seizad would havelbeen admiesitle?

“BE. YANLEY: Wwell, as 3 matter of fact, in
this pasr*iculezr search, ncthing was s=ized, nething was
found.

CQUESTICLe Mell, assume there had teen, and it
was relevant ¢ the case. Po yvou think it wouli have
besn aémissibl&?

¥ke MRANLEY: That didn*t haprpen in this case.

QUESTTCN: Well, T knew, but if it had
happened, it secems to ..e it would re admissidble e;en in
sci.e of Steasald, because the Fourth Amendment casas
like +his 1are noct retrcacstive.

MR. ¥ANLEY: 1In *his particular sitvation, T
den't believe that there is anythiny revoluticnary about
the concept that you should not bre2ak down a door
without a search warrant. Certajinly in Steagald the
Court made it clear that -- this Court macde it clear

15
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that it vwas no* piosneering.

QCUESTION: Don't ycu agree that new decisiens
in Fourth Amerdment law ar2> not retroaciive? At least
for purposes cf thz exclusionary rule?

MR. YANLEY: For purposes c¢¥ the exclusicnary
rule, but this is not -- that 1s in conflict with the
policy enunciateﬁ in the -- by Congress in the Act of
1871. It defeats the deteTrent purpose of the statute,
which is to discera;e people from using the colcr of
ilaw from violzting constitutionzl rights.

QUESTION:s I know, but 1+ dresn 't doter much
if the municiral authoritiss thoucht thay were acting in
accordance wi+h clearly c<stabliuvhed lzw at that tine.

MR. MANLEYs Well, ivn other circuits the law
wasg to the contrary. We cited thosa in our triefe. The
Sixth Circuit was bty far a minoriey viawpcint.

QUESTIONg YNow ydovu are attackire thz Siyth
Circuit's view. Do you think that ig essential foir you
to win?

¥B. MANLEYs I do not think it is essantial
for us to win, because the purrose of the statute, cf
171 statute is to deter this kind of behavior on the
Fart of pecple -~

QUESTION: The purpose of the eaxclusionary
rule is tec deter, too. And vet Fsurth Amendment

15
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decisicns we bhave held are nonretrcactive.

ME. FRNLEY; I baliave th=e compensatory
asoacts of 19%3 ars retroaztive. I holjeve they are
retroactive. *rd Owan is 2 sitvation where it was
retroative, and Cweh gces on to explain in great detail
vhy it should te retroactive, and it refars by --
incorporates cr quotes the case from Pcstcn.

QUESTION: I would think your policy Argument
-= if you accest -- the best argument for ycur policy
aragument for a county polizy is to accept *he Tixch
Circuit's statoment that it was not cocntrary +to law at
the tire, becavze vou would think tha+t the county
officers would be carrying out procedvres that the
constitution rpermitted.

¥Re. MANLEY: Well, as a matter cf fact —--

QUESTION: And that is exactly what they
testified to.

¥R. YAKLFYs That is 2xactly what the sheriff
trrtified to, that he was of the cpinicn that this was
permissble --

QUESTION: .But if 1%t were contrary *o clearly
established law at the time, T think ¥ycu would have a
toush time es*ablishing a pclicy from a single act,

"Re MRANLEY: Well, 2¢ that particular time it
was the sheriff "s belief and *he county prosecutor's

17
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belief that this was a lawful course 5f action.

QUESTION: Figh«.

YRe ¥ANLEY: Thare is no guesticn ahcut that.
An?! the prosecuter wes articulating what both he and the
shariff believed t> have bzen the longstanding peclicy as
incorporated in the statutes of Ohio and as reflected in
the McXinney case. '

QUESTION: You say they were just mistaken.

MR. MANLEY: I b2lisve they were mistaken.

CUESTION: At least yocu say “ha*,

MRe. MANLEY: They ware mistaken. That is
correct. And so0 that we have a situation where wz have
2 policymaker Jdoiny on< of two things, either, B,
articulating a longutanding practice or pclicy, what wuas
believ21 to be th2 lawful -ourse cf acztion in hi=
cfficizl capacity as the county prosecutor, or taking an
act which constitutes policy.

In either event, he is shuping rolicy for the
county, and that policy directly resulted in b:reaking
down the door and the illeval search without a search
warrant, and under these circumstances, we respectfully
subtmit that the Sixth Circuit should %e reverced, and
th2t the county should be heli accuun*able for the
irplementation of this policy in breaking 2cwn the deccr
and searching the pramises without a cearch warrant.
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QUESTION: Do yo1 fistinzuish policy fronm
rr=ctice?

YR. MAKLEYs W2ll, that is why T started to
say the Sixth Circuit, I think, gect of€ on the wrong
track,., but if you are trying to prove policy 'y means of
a longstanding practice or custom, T think Ycu have te
show more than one time, rapeated odcourrances, and maybe
even as in Rizzo 20 cases is not enough.

But on ﬁhe other hard, a policy dcesn’'t have
to be proven v circumstantizl evilenca. A pclicy can
E=2 proven Ly the statements or the wri*ings c¢r the
actions of a pclicymaker.

WUESTION: P single act.

MR. YANLEY: & single act 'y a prolicymaker in
ny opinjion.

CUESTIOR: Tf the single act were a resolution
of the governing rtody instructing an officar, tha* would
be cne thing, Lut _here is nothing like that here, is
thzra?

fR. *ANLEY: There iz nothing like that here,
but for this rartizular arsa »of activity, the governina
tody has -- cecunty commissioners would have re rovar to
PS5 3uch 31 resolutisn. The aniy people “hat have the
FOWer to set policy in thir arca are either the county
Prosecutor or the county sheriff, and they uecrk together

19
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&5 a teanm.

CUESTION: FKell, leave off the governins
kedys. R memorandum, intersffice memoranduer sayino this
is wha¢ you shall do hereafter.

¥Po MRNLEY: Or 2 policy manval. Eut there is
a state statute that says you may hreak down » door to
e€effect an arrest, 2rd then you get inteo an arbiguity,
does that apply ts capiases or not, so that certainly
they were follewing, and they relied uron *his state
statute throuchecut the multiple agppellate procescags in
various ccurts, sco to that extent *he cta*ute was
articulating a2 rolicy +hat applied in the ccunty =and was
imrlemented by the Lsurnty prosecutsr.

QUESTICN: ¥r. Vaylan, assume that the
assistant prosecutsr couldan‘*t find tha county
crosecutor, and okviously vou had exigant circumstances
here. Would the aszistant prosecutcr have had the
authority to dc what he dii after he had talled to the
Frcsecutor?

YR. ANLEY: Happily, we don't have that
sitgation, and I dzn't know what thelessistanﬁ
prosecutor would havs done. T know that i€ I had been
assistant prosecuter, I think I wculd have said, wait 15
minuta2s and I will -ome up with a cearch warrant, and I
dorn’t know wh=ther the couaty prosecutor has a policy of

20
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leaving an assistznt in cltarge if he is absent, CSome
orcanizations dic. %o T r=2illvy dea'* krnow what facts in
th-s record woul: m:ke it possitle ¢3 AnEWar that
qu=sticn.

CUESTION: €c there was no policy that weulad
have guided the assistant vrosecutesr.

MR. MANLEY: Well., that is not correct. The
assistant prosecuior could have looked at the Chio
statute, and if he had, he weuld have said, tased upon
the 2hic statute, break dawa the door. He cculd have
diccussed it with the ceuns sherilff, who wculd have
s:id, wall, it is >ur poliszy =c use forca %o effect ar
arrest, failirg to make a distinetion tetween a carias
and an arrest warrant, so that if he hzd dcne that, i+
would ﬁot have fallen under the singls act policy
formation.

Tt woul? have fallen undar tha acticulation of
a2 longstanding policy as r:flected ir the {hic Keviced
Code, and as reflazted in the custonm of the sheriff's
department. So that far hs could have gone, tut T Fust
== what I am having difficulty with is whe<her er nect,
if those other thinas were not present, wculd he be able
by a single act to be able to create a nev rclicy, and I
honestly don'% know the anpswer to that guestien.

CFIEF JUSTICE BURGFRs ¥r. Friedmann.
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. ! ORAL ARGUMENT OF ROGER E. FRIEDYANN, ESQ.,
2 L% REWALF CF THE RESPCLTENIT
. 3 ¥R, FRIEDMASYN: #r. Chizf Justice, and may it
4 please the Corrt, on behalf cf the respcndent Hamilton
5 Cotnty, Chio, we would urge this Court to zffirm the
5|| decision of the Sixth Circuit Court of Appeals, which
? found that the petitioner had suff=ered no ccnstituticnal
8 deprivation because of a policy o»f Hamiltor County,
9 Dhio.
10 J Refcre proc2eding into the argursnt, I thint
N i+ would be well ¢3 clarify savaral points that vere
12 raised on the retitioner's argument, =cpecially with
13 regarl to some of Lh2 facis. The rzcord tafore +the
. 14 Ccurt does indicats that Deputy Weldb tecstifizd that

ISI‘ there had been other instances where the third parcty

16 premises had teen searchel in effectuating =n arrest
17 warrant.
18 Howaver, the record zlsc reflec% that WYeltl
19 testified that he had never had to use force rafore
20 te2cause he had never been denied entry tefore. When te
21 Fl had the arrest warrcant £or someonz, the person sho owned
2 the premises 1lst him in the doer.
23 Alsc, in resporse to a quastion frem Justice
{

. 24 ’ Marshall, petitloner indiczted that the pclice had

25_ talked to the prosecutsr before they went tc get the

* | ;
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fire ax. That in fact is not ccrrect. Trhe peolice
decartment, the Ciscirzati polica dupartmsent Taver 114
t3lk o the prosecuting atzorney in Fwmilscn County,
Nhio.

T+ was a 1eputy sheriff who contacted hic
sugerviscr, who in turn connec+-ed tie deputy sherif?f tc
the prosecutor®s >ffice, 2ani the 1:¢puty sheriff Iirse
talked to an 2ssistant prosecuting attcrney whe went in
and talked to the grosecuting attcorney. and the rassage
vas r2layed tack to the dezputy sharlff.

~ne other matter, and this is a nincr matter,
rut or Fage 3 in Footneote 4 of the petiticrer®s raply
brief he indicates that ths respondents have changed
their »roument fro® the Court of Appeals in that in the
Court ¢f Appeals w= ve:ce ndt arjuing that {¢ was not a
policy of HYamilton Cournty which caused the dercivatiocn.

1 telieve that the s+atemen: that is in the
foctnote in the petitionur's raply brief is actJ;lly
takan out of ccntext to the entire paragraph in our
priaf hefore the Cour: of Appaals, and w2 have not
chang24 our pcsition in this matter.

Petitioner would have this Ccure --

JUESTION: Do you airee that the Frosecuter
has line authcrity over th: sherliff?

vR, FRIEDYANNs I cersainly do rot, Your

23
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Bonor.

QUESTICN: Fcotnote P of the petiticner's
brief that councsel referrad tc, i1+ says t e LroFecutor
1s alse the leégel sdvisor for all counsty cfficers. s
that the extert of hics muthority, do ycu think?

"R. FRIEDNANN: I lelieve i+ is, Your Konor.
The stztute clearly proviias -- I ¢think it is Section
309.09 of the Ohio Revised Code ~~ that she prosecutor
by statute has ths dity to render iivice %o other coun:y
cfficers vhen they reguest such legal advice. Tha* §c
his duty as the prosecuting atsornzy with regar! to
trose 2ther ccunty officers.

CUESTIONs It may be Le Zoesa’t “av: line
authority, but that loesn't necessarily mesan that he
couldn‘*t and didn‘'t set poli:cy.

MR. FRIEDNANR: Your Honor, I belleve that
there grobably are situvationes where the presecutirng
attarney a3y s2l policy £27 c2-tain items or carctain
arsas. I don't believe, *!ough, that *hic ic a
situztion where thz prosecutirg attcrrey --

COESTICN: I surpross you “efend the Court of
Appeals statement that the prosecuisr®s advice was
consistent with the existing ccnstiturional law a+ th=t
time,

YR. FRIEDMANN: T woul? agroe with that, Your

24
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Honor.

QUESTION: If that is the cace, 4¢ you kave a
very ~=- T suprese the county or ths state cculd have a
rolicy cf monitering searches more clccsely than the
Constitution regquirss, bu* surely no rule of law fcrbade
this particular invasicn of these premises at tha+
time.

¥R. FRIEDMANN: 2As the prosacutor understood
ths law &t that time, Your Honor, that is ccirect.

CUESTICY: And you Jefen? that view.

“Re FRIEDMANY: T would defend that view for
his d2cision --

CUESTION: And now ycu woulfn't defend it
tccay because of Steagald,

| MR. FRIEDMANN: Tf the question were to arise
today and T were the prosecutirg attorney, I would say
Steagald says T must get a seavrch warrante.

QUESTION:s Do you arguz or if not, why not, do
You argue that Steagald should no*t be applied
retcoactivaly?

MR. TRIEDYANN: T think ¢thz* in thoso
exclusicnary cases and the search -ases in eriminal
proceedinas tha Fourth Amendment decicions generally are
net appliel retroa-tively.

QUESTION: And o if thsre had been an

13
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evidentiary problem and ths guestion of the arplicaticn
of the exclusisnary rule, the ruyle woulin ‘'t hava
appli=d,

¥R. FRIED¥ANN: T think that's correct, Ycur
Horor.

QUEST10N: But you -- d¢ You concede cr dc ycu
not concede that Steagald is retroactive in this casa
fcr these purgoses?

YR. FBIéD!ANN: In the sanse that it prevides
2 basis of potential ceonstitutional remedy under 42 UsC
1383,

QUESTION: Well, Steagald, if ycu assume it
wie a completely naw rule of law, would nct be
retroactive fer the deterrent purceses of the
exclusionary rule, would i-?

EF. FRIEDMANN: Under the criminal
procasdings, I thiak that ie ccrrezt, Yeur Horor.

QUESTICF: You think that for 1962 rurposas
the ccunty shculi asvertheless he liab.e even though at
th: time it was acting completely consis+tznt with
constitutional law?

¥R. FRIEDMAKN: Your Honer, T den't know that
I would conceds liability on +he cart of the cournty in
that position.

QUESTICN:; If there is no censtituticnal

25
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wreng, then ycu don®+ have tc werry abeout ¥clicy or
anything 2lse, beciuss ths action depends on t*he
existence of a2 vonstituticrnal violation here.

YRe. FRIEDMANN: That is correct, Your Honor.
The District Court found that there was a censtitutional
derrivatica, I think, in light of the Steagalad
decision.

QUESTION: Yes, and vou didn‘e challenge that
anywhere, did you?

IR FRIEDEANN: Truthfully, ro, we did not,
Yeur Hono:;

CUESTIONz  And ysu haven's vet.

YRe ERTEDMANN: That's correct.

CUESTIOR: I hopa you woulil like to.

¥R. TRIFDEANN: If we could.

Your Honsr, in +his action, the petiticner
wculd have thec Court imposa 3 liatility vron the ceunty
because cf the t:tions it helieves have been taken by
the prosecuting attorney. The petitioner had thisc Court
imrose liability becauvse, and cnly because, the
prosecuting attornzy gave legal advice to one =2f the
deruty sheriffs, and as we nave already said, which
advics was proper at the time.

RAfter this Ccurt's decision in Cklahoma City
versus Tuttle, I think if the county is geing to be

27
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liable, the petitioner must shew that thers wzs an
existing unceonstitutional policy which cacsed a
cornstitutional deprivation, and I don'+ believe that the
petitioner has don2 that ia this action,

QUESTICNs ¥ay I ask you, on that score,
supposing just befurs thesz phone -alle teck rlace, the
sheriff and the praosecutor talked to one arother and
sajd, what will we do in this Case, and instead of just
saylng, go ahead énd hreak in, they hagd sa2id, w2li, T
thirk in cases like this we shcuyld break in, and then
they went ahead ani broke in, would it be 2 different
casa?

YRe FRIZDMANN¥: I don't think that it would Le
at that time, Ysur "snore.

QUESTION: Supposing they said, w. shouylad
adopt a policy for cases like this, we shculd break in,
and w2 should do it today. Would that be a different
case?

¥B. FRIEDMANN: T think at the *.me they could
have adopted a policzy, ani T a= speaking about -~

QUESTION: Just the two of +henm tcgether now.

¥YEe. FRIEDMAKN: T anm Speaking about the
sheriff, though, adopting a policy.

QUESTION: Tha sheriff ani the presecutor talk
it over togethar.

28
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MR. FRIEDMANN: Tt is nct the orligstian cf
th= rrosescutor *o 3%o2pt thzt pollicy, tecause the
gregsecutor i :ét going tc lte the rerscn £sced with the
responsirility or tha 2uty or the aathority te
effectuate that capias or arrest varraat. 7That is not
the prosecutor®s function. His functicn is to give
advice to the county sheriff.

QUESTION: W§ell, say hie advice 1=, I think in
cas2s like this you should bresak in, and he says, I
agree, in cases like this we will trea% in. “ould *hsre
be liabiliey?

#Rh. FEFTEDYARK: "n the part of the county?

COECTIONS VYes.

*R. FRIEDEANN: T think when we are talking
abcut the time frame that this occurred, in 1977 ==

QUESTIONs Correct.

YRe FRIEJYANN: -- 1€ the prosacutor h=1d sgaiq,
my advice bag .i upon vhat *he Tixth Circui+ Ceurt cf
Apreals has szid in the United States versus Mc¥inney,
if you have tc use force to effactuate an arroest warrart
on the thirTd terson -- pranises 2f scre third person to
effectuate that arrest warranst --

QUESTION; This is net an arres* warratt, a
carias.

¥R. TFIEDMANN: Vell, Ycur l'onor, the courts

2%
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have trecated s+his capias here ag the equivalent of ap
2rrest warrant. The capias 1t=elf is an order fronm two
judges of the Ccurt of Common Fleas saying te the
sheriff, 3o out ani arrast thase iniividuals and hring
them before the Court. The word “arr=st™ is used in
that capias,

QUESTION: Well, ansver nY Juestion if you
would. Supposing they said exactly what T gave to you,
that the sherisf says to the prosecutor, what 3> vou
think we should do5, and he a¥s, I think in cases like
this vou should brazk in, the sherifs says., I agree,
that is what I will tell *he officers to gc. Yould that -
th=n be 2 policy that wuyli be actionadle?

MR. FRIEDMANN: I thipk it would have Yzen a
policy of the sheriff, but I 3on*+ think it woulil have
been actionable at that time.

DUESTICN: Would the county he reczponsitie?

JUESTION: What de You mean, 2t that¢ tima? T
would suppose Justica Stevens wouli ask ycu ths same
guestion. Suppose it yas ione today, ifrer Steagald.,
Th2 sheriff gces to the prosecutor and Says, what shoulgd
w2 1o, and the prosecutor says, vell, iet's fcryet +that

te2gald case, lat’s just -- this is 2 policy we are
going to go ahsai #ithe. Whrat aboyt thae?

HR. FRIEDY¥ANiN: Your Honer, T tkink in that

30
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Situation if *he sheriff makes the policy decision tc
forze that dcor without 2 sSeacch warrans knowiny of the
Steagald decicion, I think *ha+ there could Possibly tre
& policy of the county --

wUESTION: So it is a policy. So it is no
less a policy in this case.

MR. FRIED¥ANN: But that's not the facts that
occurred in this case.

QUESTIOﬁ: The oaly Qiffsrance is, they didn't
$aY¥, what will we 30 in cases like th2t? "hey said,
what will we d3 in this case? Tha+ is the only
difference.

MR. FRIEDMANNZ Su+ T +hink it is a big
difference.

CUESTION: One is a pelicy, =2nd one is not.

¥R. FRIFDYANN: T think it is a big
differance. This is the ©1ly evidencs of that one
incident where fo.ca ever had to havé.been used, where a
search ever tcok place that was ncet permitted, and there
is no evidencs in the record to suppor* otherwise.

QUESTION: Is s+ fair to say the issue in this
Care is whather a policymaking officizl car make
policy?

¥R+ FRIEDMANN:Z I am ROt surTe hew to ancwer
thnzt, Your Hornor.
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QUESTICH: T take it from your ansver that if

thls were the thir? srceourr

Ty

Lce, it micht tz & Cifferent
sitvation,

FR. FRIEDKAKN: Tf i+ wera the third
occurrence today, Your Honer, or “he third cccurrence
back in 19772

CUESTIOFs Answer both.

MR. FRIEDNANN: T think if it occurrel today
in light of Steagald, I think *here clearly weuld have
been 3 constitutisial daprivation. 7T¢ it had bzen the
third occurrence back in 1977, I ar rst svre that that
voulil have been a policy. T+ may have teen a Fractice.
It may have beecn a Custonm in the county tha+ weuld have
been supported by soue evidence, and +here may have been
sore basis to impsse liability on the county .n that
situation, but those aren't the facts tha+t cane abcut in
this case.

QUESTIUN: Well, then, the fact it ig a first
occurrence really isn°*t Very relevant.

®R. FPIEDFANY; T +hink it is very relevant,
Your Henor. TIf liability is to be imposaed cpen a custem
Or practice, if it is +the first inrcident that is
Surported by any ¢vidence, the only way *hat anyone in
any authority is 79ing to kXnocw of 2 cuctomer pract+ice is
Py repeatad iﬁcidents cf some type of activity, not by
32
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ons incident, but the gquestion that is before us is
whother or no< it is = palicy, and T icn'4 belisve that
it is a policy on the pars cf “arilten County.

YUESTION: The sheriff S2¥S to twthe rrosecuter,
should we bresk jin, is it lawful for me tc¢ treak in, the
prosecutor says, of zourse it is, that is what the 1aw
is. )

MP. FPIEDMANN: Are you speaking ¢f the
present time, Your Honor, o5r acain ¢ocing back to> 19777

CUESTION; I don®+ think i* makes any
difference in view of the fact that you have never
chzllanged the arplicalility of S*eagald <o these
facts.

¥R. FRIEDN¥AKN: T think in ligh* of Stezgalqd,
though, and krowinzy what Steazyald says, I think the
sheriff has scme responsilility in that ares also to
krow what the decisione of this Court, the Sixth
Circuit, and th. courts cf Ohio have teen as they relate
to his execution of arrest warrants or search warrants,
and I don't believe that he in his positicn would be
acting as a reasonable man in not knowing *he decision
ir the Steagald case.

As we said tefore, I don't telieve that the
Frcsecuting attorney was & policymaker in +his
particular cas= with regarl ts the search of the

33
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petiticner's rremisa2s, Thz capias was issped by two
sararate judges of the Court of Cocmmon Pleas,

QUZSTION: Ccould it have been issved, as your
Cpronent says, by a nctary purlic?

MR. FRIEDXEANN: I believe that there is
provision in Chio law for that situaticn, but that is
not what occurred in this case. The two employees of
the petitioner had been suhpoenaed to appear tafore the
grand jury. They failed t2 aprear pursuant tc the
suhpo2nas that vwer: served upon them. And the foreman
of the grand urcy went before two separate Jjudges of +he
Cocurt of Commcn Pleas advising the court that these
witnesses were necessary and 4that the crand jury desired
them to be precent, and on that basis of that, two
separaée Judges issuzd the capias for their arrasst, to
be brought before the court.

QUESTION: VWhen you say two separate, you mean
orz for each ¢f the witnesses?

MP. FRIEDMANNz That's corract, rour Konor.

QUESTIC¥: You don't go to one judge, and then
you go Jdown the hall to ancther onne.

MR. FRIFDMANN: &As z matter of fact, Your
Honor, it vas beforz twd szparate judiges. In Hamilton
County there is a system wherely every month the
presiling judge changes, and the presiding criminal

3k
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Sulge is the judge who decides whether or nct, if
gu=stions arisc with regserd %2 ths 3rind sJury, what is
geing to hapeen, and as i4 was, this cccutred in twe
different months of the y2ar, of ths calandiar yv2ar, and
th2t is why tlere were two separate judges whe had
issued the cagpiases.

As we stated before, the prosecutor is not the
policymaker ir this area because he was required to give
legal advice to ths 3hpfi€f. not direc<ions toc the
deputy sheriif. He had no authority te centrsl the
activities of *he deruty cheriff, and it is even clearer
thit tha precsecuting attorney cou’d nes ccntrel the
activities of the Cincinnaz+i city police department.

I believa that the rendaring of legal advice ~--

QUESTICN: ©Did you represent the city?

MPR. FRIEDMANN: I 2id not, Your Honor. I
rerresented KHamilten Counsy.

QUEL.ION: Did the =ity hava its own
ra2presentation?

MR. FRIEDMANN: It 1id, Your Honor.

QUESTION: Frnd it did not object te it teine
held 1iabla?

YR. FRIEDMAK¥: I think it objected
vehemently.

QUESTICN: I know, but thay didn't come here.
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MR. FRIEDMANNZ Your Honor, 2s I understand
th~ proceading=s, the Ccrrt of lppezls raversed and
remanded back *c the District Ccurt fcr further
procezdings with rezgard tec the city of Circinpati. Why
the city of Cincinnati decided not to seek a petitien
for writ of certisrari on its liability, T can't answer
for the city.

JUESTION: They 1ccepted -- their liability
was finally determined in the Ccurt of Apreals.

MR, TRIEDMAKK: The Ceuzs oFf Apreals
dstermined --

QUESTION: The cf liabilicy.

(2]
[ | bod
b= S ¢
i (24

2R%. FTEIEDYANuas Court of Appaale
det2rmined tha*t th2ie may be a policy of the city which
was reéponsihle for the censtitutional deprivation.

QUESTION: I se=.

YR, FRIEDY¥R%Ns: And remznded the case to the
District Court for that pucposa.

QUESTIUN: The title of the case her: is a
little peculiar, isn’t it, with t¢h2 city of Cincinnati
as th2 lead name on the down cide?

¥YP. FRIEDMAM¥N: Yes, Your Honor, and tha+t is,
I =hink, simply because that is the way that it was
always charactarizasd in all deccumsents that have Leen
filed since the initiel complaint.
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QUESTION: TIs +ths city a party h=are?
¥YFo. FPILD¥ANY: ™hey are noz, Ycur ¥oncr, not

before this Ccurt.

QUESTION: W=ll, under cur rules they might be
clzssified as a r=sponden+.

YR« FRIEDMARN: T think they may te, Your
Honor. I think, though, that that is lrest left to the
city 0 declde whether or not they want to Le a
respondent in this action. Agz2in, the rendering cf
legal advice ty the prosecuting attorney which the
deputy sheriffs ware not raguired 4o be f£iled and which
was in accord with the law at that time should not be
elzvated to the positicn of an unconstituticral efficial
policy for which Familton Zounty ==

QCUESTION: ¥r. Friedmann, can I ask you abkout
the statuta that you gquote in Footnote 1 ¢n Fage B of
your rrief, "The¢ duties of a prosecuting at+crney,” and
then they refer to the fact thzt other members, the
commicsioners and so forth, “may require written
opinions or instractions from him."

what significancs do you attach to the word
"iastructionsg?”

MR. FRIEDMANN: I would view instructions as
lecal advice <n hovw *to handile certain matters that may
conm2 hefore those pirticular county offi-ials.
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QUESTIGN: YWould the manner in which one
serves a capins be something with raspect *o whirch he
could give instructiosns?

¥p. FRIEDMANN: T think that cculd te a ratter
for which the sheriff could seask legal advice, an? that
in fact is what the sheriff's department did in this
action.

QUESTICN: Eut under the statute, cculd the
sheriff have =sid, what ar2 my instructions, 42 7 or do
I rot use an ax to break down the doo0r?

MR, FRIEDKAKNN: Your Honsor, I don't view
instructicns in that mannar.

QUESTION: I see,

MP. FRLIEDWANN: A= directory instrrctions. 1
think it would be ~nnsiderazd in the same ligtt 2as any
other legal advice, that that is all it is, leqgal
adviza.

QUESTIUN: A recommandatioan.

¥R. FRIEDEARN: If I as a lawyer .ive advice
te my client, that client is certainly free tc disregard
thit advice, and T think clearly *he sheriff is in that
same position here. He& is nct required tc fcllow the
adviz2 of tha county prosssuting attcrney, nor certainly
are his deputies.

I think the practical result of adcpting the
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procition of the petitioner in this case weuld be *hat
th= presecutinT attorneys 2r districe attcrneys or
whatever in lcca2l govarnment units will bte scmewvhat
ccncerned and reticent to zive legal advice <o their
clients if the ultimate result is tha+ the entity can te
responsible and liable if there is some censtitutional
deprivation.

QUEETION: May T ask you one other questicn,
becauses you called attention to Footnote 4 on the reply

brief, and you indicated that your brief had teen ~-

[§]

portions had t=en taken out of contaxt, and they
indicate, they quote from your brizf saying there is a
distinctisn. They seem t3> suggest that you drev a
distinction between a policy of the county itself on the
one hand and & policy of either the sheriff er the
prosecutor on the >ther. Do you maintain that there is
a ¢ifference, that the county rrosecuter or thre county
sheriff cculd have a pelicy for which the ccunty would
not be respoansibla?

¥R. FRIEDHAXN: Your Honor, I balieve that the
county prosacutor could have 2 rolicy perbhars with
regard to the operation of his office for which the
county itself does not raco>gnize him as the final
repository of authority. In that situation he could
have a policy that is not necessarily the pclicy of
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Familton County. <Zonversely, he rould have a pelicy if
he has +he ultiwats respoasibility in tha+ arcee whare
that is i2he pclicy of the county.

SUESTION: Supposing that the sheriff or the
prcsecutor or both collectively had a pelicy regarding
service of capiases such 23 this. Would ycu cuastion
that as being county policry but were their policy?

MR. FRIEDMANN: Tf +the prosecuter had i¢?

QUESTION: fay if the == or say 1f +he
sheriff, after coasulting sith the prosecutor, zoncluded
that i+ weculd ke his pelicy teo do'axactly what thsy did
hers, if that werz true, woulld that bz coun<y policy in
your view?

¥B. FRIECHANN: The uvltimate dacieicn with
requrdlto the execution of an arrss*t warrant that is
directed to the sheriff, I believe, ths ultimate
responsibility liss with the sheriff +o effec+tuate that
warrant, and in that regard, uuless there .5 a spacific
state statote that rzguires him 2o dc soms<hing else, I
think he would be the ultimate policymaker in that
regard.

QUESTION: Thank ycu.

“R. FRIEDMANN: Ycur Honor, T think in cazses
such as this in which 42 USC 1963 is involvad the Ccurt
shoull be seeking to achieve responsible governmental
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units whers2 oifificers act s2nsitly ani reascnahly and
confarm their coniuct t5 =xisting law while also
protecting tace rights of individu:zls.

In the presant caise we have a situatisn where
2all persons invelved in the local governmental preocess
actad sensibly anl ra2asonably, with one exception, and I
think that is the patitioner.

QUESTICY¥; And ware entitled to gqualified
immanity?

“R. FRIEDHANNs The governmental entity?

ZUESTION: No, thae indivifuals,

VMR. FRIZD¥ANN: T cleerly believe that the
individuzls were entitled to gualified immunity and the
ccurts have s¢ found kelow.

YUESTION: The prosecutosr would protadbly do
absolute immunity.

“R. FRIEDMANNz T would make th2 arcument that
the proeosecuto. is 2ntitlsd to absolu+a imrunity, being
in that position, tut definitely gualifiad immunity
world b2 available. Again, everyona2 here a2cted sensitly
2n? reasonabkly. Subpoenas were lawfully issuved for
employees to appear before the grand jury. Crly on the
failurz of thcse witnesses to appear pursuvant to> *he
subpoana did the fora2man 5f the grand jury oo %o the
court 0 seek the capiases.

&1

ALDERSON REPORTING COMPANY, INC,
2u F ST, N.W.. WASHINGTON, D.C. 20001 (202} £28-9300




10

1"

T2

13

14

15

16

17

18

19

20

21

23

24

25

|
|

Twe separate courts issued the capiases, anad
the daputy sheriffs went to serve thoss cariazese. The
deruty sheriffs attempted service durirg norma2l business
thcurs at the known business lacation of the emrloyeeu
who ware named in the capias. When thwarted, they
sought legal advice, and the prosecuting zattorney gave
that legal advice baseld up»n the law »f the time as he
knew it to exist within th2 Sixth Circuit.

Petition2r, however, barraczded the door. It

vas only after the Cincinna+ti police 2rzivad thzt the

ot
L

dozr «as choprzd 4cwne. He was convieted for eclstructing
official business. Thzat convicticn w2es epheld, arni this
Court denied a petition for writ of certicrari.

I ¢hink auy responsible government cfficial,
evsan tsough he has immunity in this sityaticn, is nct
gecing to be satisfizil if h= krncws that som2 advice,
leasl advice that he has given might subjsct the
governmental vuvnit to liability.

For all thes forzyoing reasosns, I thinx that
the petitioner has failed t¢ estzablish an
unhconstitutionzl policy on the part of Yamilecn Ccocunty
which causzd &z constitutionzl deprivaticn fer the
petitioner, and I believe that the decisicn of the Court
of Appeals for ths Sixth Circuit should be affirmed.

Thank you.
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CHIFF JUSTICE FURGER: Do you heve any thing

£u-ther, Yre. vanley?

cRAL APGUAENT CF AGRFRT F. MANLEY, ESTe s

ON 2EHRLF NF THE PETITICNEER

NR. YANLFY: UY¥r. Chief Justice., and may it
please the Court, I have 2 fow matters. Irnitially, ¥r.
Justice Stevens raised 2 question of a dialogué between
the sheriff and the presecutcle I do rot kncw whether
or not that dialogue toock placee. I uncovered nO
eviignce of it. put the fgnctional egyuivalent of it
rock place in that afear *he avent, th=z sheriff caused 2
conplete ijnvestization to ve made, and the record in
+his case shouvs ¢hat the sheriff appreved the advice
thzt his peorle got frcm the county prosecutcrs and
‘ndicated that what his peopls did was completely
consistent with the policies of nic office at that tirme,
co *hat while we dcn*t have the ccnversation that ¥r.
Jucstice Stavens eu,gested, we nave the functicnal
eguivalent.

QUESTION: Did %he Ccurt of ippeals take note
cf that or not?

MR, ¥YANLEYs I 33n°t recall if they daid.

QUESTICY: They 1idn*t, you =ay?

wR ., ¥ANLEYs I do not recall if they did.

I pelievz that the Act =f 1871 wes passed in
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1isht of the comMID 1a¥ at that time, as this Court has
suggested in lwen =nd certainly the mpayer case, which
jg =ited in our reply briet. and Footnote 1 in Dwen
maekes it abundantly ~lear that whare ycu have
governmental 1iability. the mere fact that the law is
unclear at the timz that the colicy is made or
jmplemented should not protect Or shift the cost to
the ==

nGESTION: What if the law w=are clear tut the
othker vay?

MR, WANLSY: Well, if the law were clear but
the o-her way =~ wa2ll, the law =~

QUEST I0N: Suppcse under the existing law i«
was clear 3is a ra2ll and avarybody would agree that gnder
that 1%9 this particular caarch was copstitutional?

| ¥P. MANIFY: Hell, *hen we are in a situaticn

whoTre, &as happoned here, +nis Court then ar nCcAInCes that
what people may have thought -~ what the rcllice +hought
ehe law was was net the 1law, 2nd the came prainciple
enunciated in Thayer and Cwen should agply in tkhat
situation for =he §ame [C2250Rys that the burden shou;d
not be dumped €D +he innocent citizen, 1t shculd be
sharei by all the taxcayers vho perpetTate the WIoONge.

For thess L[E€asSONE., if ¢ha Court pleace, we
respectfully request the i xth Circulit be reversede.
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CHIEF JUSTICE EURGERS Than% YOU.s gantlemen.
The case is gubmitted.
(%“he.euprdhs at 1185€ o*'clock a«Fay +he case in

the above-entitled matter was submitted.)
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