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This is a second memc on this case. 1 gave to

you, before your departure, the first 12 pages that
reflected my editing and comments, with a memorandum in
which | made brief comments. this second memorandums
addresses Part 11 of your draft (the Monell issue).

Your organization of Part 1l. and your analysis
and quite good = (ncluding the fallacy of the Court's
reasoning and the standards or analysis that should have
been applied under Monell. If you have been falir to the
Court's opinion and | have not checked this, you are quite
right that this case eviscerates Mgngll and exposes local
governments to substantially i(ncreased litigation and
liabilicy. It makes & mockery of any normal conception of
*officlial policy” making.

Apart from my editing, and a rider | suggest for
page 17, 1 have only one major obassrvation: Part 11 im &

food deal too long and somewhat repetitive.




Particularly in a dissenting opinion, one loses
an saudisnce quickly unless (it (s concisely, clearly and
attractively written as well as soundly reasoned. Your
draft has these characteristics except for a good deal of
*overarguing®™ our case. When you return, 1 think in @
half a day; you can substantially reduce the draft and at
the same time increase its effectiveness as a dissent.

l make the additional observationa that may [
may not merit inclusion or emphasis:

1. There have been a numbe f newspape
articles (possibly 1 put one or two in the file that hawve
eaphasized the problems municipalities have faced as A
result of Monell Damage suits are now ommonplace
aailnat both clity and « inty governments, the 'z, als
thereof, and againast the boards and mmin e ¥ &
overnments - parti arly schox ards 1 am asking
Sara Sonet if she will try to f } some d mentation of
this problem, poasibly in pub ] at ion f muT 1
governeenta.

. AR ¥ hawve a4, and a my ed 3 A
emphasized, thae iraft makes rather ear tha . -
EEAaAn | Nng ia being 'l en vha term *f - | s ® re
that dice nary def it ng wi help a great deal, Dul




you might take a look. Also, are there not CA decisions
that take a more rational view of what Mongll meant by the
wme of "policy®. You do repeat twice the Monell language
that brackets “"policy® with “ordinance, regulation or
decision officially adopted and promulgated by [the city's
officers]”. Certainly the terms *ordinance®,
"regulation®, and “decision officially adopted and
promulgated®, suggest the sort of ({ormulation of policy
that you correctly Iidentify as relevant to whether an
official policy has been adopted.

There may be some other opportunity to make this
point somewhat more explicitly, perhaps in a note. 1 am
Quite familiar with how the corporate business world
functiona, as | served on the boards of a number of
Private corporations (including three listed on the New
York Stock Exchange). Ko responaible officer would make a

mjor policy decision without bringing it to the board, a

committee of the board. or perhaps to a committee o
officers. A{'l h.rx_'. off-the-cuff decisions sometimes may
Oind a corporation, but no one considers them to be
policy.

Finally. what would vyou think of "y stating

Perhaps In a footnote that jiven the Court's new and




sxpansive view of Monell | would not have joined

decislon in that case.

LaluPu; JE.
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According deference to this finding, the only remaining

question is whether the prosecutor in this case had made a

single decision in a single case - facts that are

undisputed. On its face, today's decision finds that

policy - of constitutional dimensions - is established

every time a county or city official makes a single

decision on the telephone that is within the scope of his
P

authority. The Court ignores that fact that no busines!

organization, and certainly no governmental organization,

makes binding E‘"’-—":.J--.-']:' decislons so cavalierly. T™He Court

makes no distinction between a saingle decislion -

whatever the circumastances and the normal procesaes I




establishing an "official policy® that would be followe

by a responasible private or public corporate entity.




	LFP269F10053.jpg
	LFP269F10054.jpg
	LFP269F10055.jpg
	LFP269F10056.jpg
	LFP269F10057.jpg
	LFP269F10058.jpg

