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BERTOLD J. PEMBAUR, PETITIONER v CITY OF
CINCINNATI ET AL

ON WRIT OF CERTIORAK! TO THE UNITED STATES COURT OF
AFPFEALS FOR THE SIXTH CIRCUTT

[March | e |

JusTicE PowELL, with whom THE CHIEF JUSTICE and |
JusTicE REMNQUIST join, dissenting

The Court today holds Hamilton County liable for the fore
ible entry in May 1977 by deputy sheriffs into petitioner's of
fice. The entry and subsequent search were pursuant to
capiases for third parties—petitioner's employees —who had
failed to answer a summons to appear as witnesses before a
grand jury investigating petitioner When petitioner re
fused to allow the sheriffs to enter, one of them, at the re
quest of his supervisor, called the office of the County Pros
ecutor for instructions. The Assistant County Prosecutor
received the call, and apparently was in doubt as to what ad
vice to give. He referred the question to the County Pros
ecutor, who advised the deputy sheriffs to “go in and pet
them”™ | the Wil resses | pursuant Lo the CRpIASES

This five word response to a single guestion over the phone
s now found by this Court to have created an official counts
policy for which Hamilton County is lable under § 1983
This holding is wrong for at least two ressons.  First. the
prosecutor s Fes s and the l‘li"|l'|lt|r- ll,].f”"!ril,“‘n? &t pons
did not violate any constitutional right thal existed at the
time of the forcible entry Second, no official county policy
could have been created solely by an off-hand telephone re
sponse from a busy County Prosecutor
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Petitioner’'s allegation of a constitutional violation rests ex-
clusively on Steagald v. ['mited States, 451 U. S. 204 (198]),
decided four years after the entry here.  In Steagald we held
that an officer may not search for the subject of an arrest
warrant in a third party’s home without first obtaining a
search warrant, unless the search is consensual or justified
by exigent circumstances. In 1977, the law in the Sixth Cir-
cuit was that a search warrant was not required in such situa-
tions if the police had an arrest warrant and reason to believe
that the person to be arrested was within the home to be
searched. Uwited States v. McKinney, 379 F. 24 258,
262-263 (CAS 1967). That view was shared by at least two
other circuits. See ["nited States v. Gauliney, 606 F. 2d 540
544545 (CAS 1979); United States v. Harper, 550 F_ 2d 610,
612-614 (CAL0), cert. denied, 434 /. S. 837 (1977). Another
circuit had favored that view in dicta. See ['mited States v
Manley, 632 F, 24 975 983 (CA2 19%0). Thus, under the
governing law in the applicable circuit, uncontradicted by any
opinion of this Court, the entry into petitioner's office pursu-
ant to an arrest warrant was not a violation of petitioner’s
Fourth Amendment rights.

The only way to transform this search—legitimate at the
tme-—into a constitutional violation is to apply Steagald ret
roactively. This would not be a startling proposition if all
that petitioner sought was retroactive application of & new
rule of criminal law to a direct appeal from his criminal con
viction.' But petitioner seeks something very different—

In fart. on direct appesl from his criminal convietion, petitioner did
enjoy relrosctive application of the rgle in Steagald, although it did met en
tithe him to reversal of his conviction Slale v Pembawr 9 Obio S 4
I3 WO N E 24217 (19840 While the Ohio Supreme Court did not spe
ciflrally sddress the retrosctivity mege © did clusrgss the appdecnba i
Steagaid to petitionsr’s crimiinal appeal. 0 N E B4, ot 215219 The
o reasoned. however Thal beraose o “eylmiantive offerss wgs o0
valved, bul only & comviction for chetructing Uhe police petitsner ol mt
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retroactive application of the new rule of criminal law an
nounced in Steagald Lo his subsequent civil lawsuit  Even f
one accepls the proposition that a new rule of eriminal law
should be applied retroactively to create a basis for civil b
ability under § 1963.' existing principles of retroactivity for
civil cases show that Steagald should not be applied retrosc:
tively to this action.

The leading case explaining the framework of analysis for
civil retroactivity is Chevron Onl Co. v. Huson, 404 U, 8. 97
(1971). Under Chevron, a court must assess: (i) whether the
new decision “established| a new principle of law by
overruling clear past precendent or by deciding an issue
of first impression whose resolution was not clearly foreshad
owed,” id., at 108; (ii) “the prior history of the rule in ques
tion, its purpose and effect, and whether retroactive opers
tion will further or retard its operation,” ud., at 107 and (iii)
the respective inequities of retroactive or nonretroactive
application, 1bwd

When viewed in light of these factors. retroactive apphea
tion of Steagald is not justified. First, Steagald overruled
past court of appeals precedent, and the decision had not
been foreshadowed in opinions of this Court.  The governing
law in three federal circuits permitted searches of third par
rely on the unconstitutionality of the search as o defense B8N F 34 af
1]

"If new eriminal rules are s applied it possibe That & person okl
obstain the benefit of retronctive application of & new criminal robe to hes
civil § 1990 come. sven though he could not use the new rule Lo attack his
ronvirtion collsterally A prooner iterally could be forred to remain o
P w il cvsllerting hua ey damage sward |n Shea v Lowimana i
S Cu 10RS ( 1998) the Court created s distinetion het ween red ot vl v o
direst review of & conviction and on collstersl sttack of & comviction 1t
has berome final  On collstersl sitack the principies of Soles v Shumes
M6 U 8 &8 1) apply, which make it s lkely that § new ruke woukd
LT R T A bey fartor ursler Stumes » (he svtent of | e

reliance by law snforvement sutbories on The okl st aralarda [ ot
o AL




!:
i
5
i
|
:
:

rence, so that if there is any doubt about the constitutionality
of their actions, officials will “err on the side of protecting cit-
izens’ righta.” Owen v. City of Independence, 445 U. 8. 622,
666 (1980). But law enforcement officials, particularly pros-
ecutors, are in a much different position with respect to de-
terrence than other local government officials. Cf. mbler v.
Pachtman, 424 U. S. 409, 425 (1976). Their affirmative

duty to enforee the law vigorously often requires them to

“In Dalia v. U'wited States, 441 U. 5. Z38 (1979), the Court rejected the
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take actions that legitimately intrude on individual liberties
often acting “under serious constraints of time and even in-
formation.” /bid. While law enforcement officials. as much
& any other official, ought to “err on the side of protecting
citizens’ rights™ when they have legitimate doubts about the
constitutionality of their actions, they should not be deterred
from doing their duty to enforce the criminal law when they
have no such doubts. In this case, for example, Sixth Cir-
cuit law expressly authorized the prosecutor’'s decision  He-
Calse a court engages in the same balancing of interests in &
Fourth Amendment case that is required, with much less de
liberation, of law enforcement officials, they are justified in
relying on the judgment of the applicable federal court
Under these circumstances, there was nothing that should
have caused the officials to “harbor doubts about the lawful
ness of their intended actions,” Owen, supra, at 652, and
therefore nothing to deter.

Moreover, there is a significant cost to unwarranted deter
rence of law enforcement officials. We recognized in /mbler
A strong state interest in “vigourous and fearless™ prosecu
tion, and found that to be “essential to the proper functioning
of the eriminal justice system.” 424 U. S at 427 425
Those same general concerns apply to other law enforcement
officials. Unwarranted deterrence has the undesirable of
fect of discouraging conduct that is essential to our justice
system and protects the state's interest in public safety  In
that sense, this case is different from Owen. It is no answer
to say that the officials themselves are entitled either to abso
lute or qualified immunity. It ignores reality to say that if
petitioner is successful in his twenty million dollar suit it will
not have a chilling effect on law enforcement practices in
Hamilton County

For these reasons, Steagald should not be apphied retroac
tively. Consequently petitioner has no constitutional viola
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tion of which to complain. | therefore would affirm the deci
sion of the Court of Appeals. '

Il

Even if Steagaid is applied retroactively, petitioner has
failed to demonstrate the existence of an official policy for
which Hamilton County can be liable. The action said to
have created policy here was nothing more than a brief re
sponse Lo a single question over the telephone. The deputy
sheriffs sought instructions concerning a situation that had
never occurred before, at least in the memory of the partici
pants. Amnie, at ——. That in itself, and the fact that the
Assistant Prosecutor had to obtain advice from the County
Prosecutor, strongly indicate that no prior policy had been
formed. Petitioner therefore argues that the County Pros
ecutor’s reaction in this case formed county policy. The
sparse facts supporting petitioner s theory—adopted by the
Court today—do not satisfy the requirement in Momell
New York City Dept. of Social Services, 436 U. 8. 658 691
(1978) that local government liability under § 1953 be LTy e
only when *he injury is caused by government podicy

‘The Court's anly response to these concerns is 1o note that renfmirahen?
s “never challenged and has 0 fart also conceded {hat “ Ly

i et
retroactively Lo this case We deride ths ase 10 ught of respuereient
rohcesssons. - Anie s A S The retroactivily sesoe. however is
central to this case  We newd not reach the Biffcult fecdera msues 1 hs

e if Uhe ot correctly resodves “ e dad s ref Fomct Vit y Nor are we
preventsd Pfrom deing s by any sctusl concessson of the res prwbe 1
Tr. of Oral Arg. 38-27.  JusTice WHITE doss not mbeireas the ol rract
Ly -n"_\'hn,‘n...l i L proursd Chatl Dhe comand v Ml rel relees] on i conter

e

F In my view athough we newsl red sdedress 1R Pl Pl Ve
there @ o st wn [ i ryghil ¢ b e Epecially R ovew of e
fnarreens of heling | e reapusruiend b for red ant T R P
Procumier v N amaretis LT 5B BBE m & (19T sl [ oomgrws
Labwatories | v [ meewrwity of [rmems Fowndafus W = 1 N

n (19
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Under Momell, local government units may be liable only
when “the action that is alleged to be unconstitutional impie
ments or executes a policy statement, ordinance, regulation.
or decision officially sdopted and promulgated by that body's
officers.” 436 U. S, at 690. This case presents the oppor
tunity to define further what was meant in Monell by “official
policy.” Proper resolution of the case calls for identification
of the applicable principles for determining when policy is
created. The Court today does not do this, but instead fo
cuses almost exclusively on the status of the decisionmaker
Its reasoning is circular it contends that policy is what poli
cymakers make, and policymakers are those who have au
thority to make policy

The Court variously notes that if a decision “is properly
made by that government's authorized decisionmakers. |t
surely represents an act of official government ‘policy’ as that
ierm s commonly understood.” amie, at —— and that
“where action is directed by those who establish govern
mental policy, the municipality is equally responsibie
ibid. Thus, the Court’s test for determining the existence of
policy focuses only on whether a decision was made “by the
official or officials responsible for establishing final policy
with respect to the subject matter in question.” Anie, st

In my view, the question whether official policy—in any
normal sense of the term—has been made in a particular case
s not answered by explaining who has final authority to
make poliey The question here s not “could the county
prosecutor make policy?™ but rather. “did he make paolicy™
By forusing on the authority granted to the official under
state law, the Court's test fails to answer the kev federal
question presented. The Court instead turns the st powr
into one of state law ' ndder A test that foruses on the au
thority of the decisionmaker, the Court has only to look to
State law for the resolution of this case. Here the Court of
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Appeals found that “both the County Sheriff and the County
Prosecutor had authority under Ohio law to establish county
policy under appropriate circumstances ™ Ante, at

Apparently that recitation of authority is all that is needed
under the Court's test because no discussion is offered t

demonstrate that the Sheriff or the Prosecutor actually used
that authority to establish officlal county policy in th
Moreover, the Court’s reasoning is inconsistent w
Monell Today's decision finds that policy is established be
cause a policymaking official made a decision on the telephons
that was within the scope of his authority The Court ig
nores the fact that no business organization or governmenta
unit makes binding policy decisions so cavalierly. The (
provides no mechanism for distinguishing those acts or de
sions that cannot fairly be constroed ¢ reale official e
from the normal process of establishing an officia = y that

= T

would be followed by a responsible public entity Thus, the
Court has adopted in part what it rejected in Mons i
overnmenl units are now subject Lo respondeal supe
ability, at least with respect to a certain category of emy
ees, | those with final authority to make ~a-1
Monell, 438 IU. 8., at 891: see also City of Oklahoma ity
Twuttle 1 - |95 | rejecting theories ak
L respormdenl ouper plurabit v opunor Th

hance on the status of the emplovee carries the

policy”™ far bevond what was envisioned tn M one
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at 627-629  Although this official action did not establish a
rule of general applicability, it is clear that policy was formed
because of the process by which the decision was reached
Applying these factors 1o the instant case demonstrates
that no official policy was formulated. Certainly, no rule of
general applicability was adopted. The Court correctly
notes that the Sheriff “testified that the Department had no
written policy respecting the serving of capiases on the prop-
erty of third persons and that the proper response in any
given situation would depend upon the circumstances ”
Ante, st ——. Nor could he recall & specific instance in
which entrance had been denied and foreibly gained The
Court’s result today rests on the implicit conclusion that the
Prosecutor’s response—“go in and get them”—altered the
prior case-by-case approach of the Department and formed a
new rule to apply in all similar cases. Nothing about the
's response Lo the inquiry over the phone, nor the
circumstances surrounding the response. indicates that such
a rule of general applicability was formed
Similarty, nothing about the way the decision was reached

indicates that official policy was formed. The prosecutor,
without time for thoughtful consideration or consultation.

"Apparently JUsTICE WiHITE thinks that, since Steagald had not been
decided and in view of the law in the Sinth Cireutt_ it is entirely prhmainsbebe 100
hold thet the county had & policy of forreful entry to make an others ise
el arvest  That sssumption does not square with the facts  Netther
Uhe shoriffs who hiud bewn densed srtry nor the assistant county prosecut o
knew of any such policy. (therwise, one of the sheriffs woull not have
ealled the prosecutor's office. amd certminly the sssistant prosecutor woukd
mol have thought it necsssary to put the question Lo the prosecutor  Nor
il the prosecutor when saked say that the count v's podicy was to foroe an
mﬁl-—mﬁmwr.-mmn-mm Hat her b irmpd
said oo in aned get them” —the sort of spontaneocus reply that s busy off
cial might make quite thoughtbessly  As noted sbove the Sherif] Dost e
that the proper respones would depend on the frrumstances  Maorsover
el also contrary to JUSTICE WHITE' s assumplion. the Court's opinson i
quite explicit in holding that ths ungle sction by the pervmerigtonr b
it ghuiabus] e ey Amie g
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simply gave an off-the-cuff answer to a single question
There was no process at all  The Court's holding undercuts
the basic rationale of Momell, and unfairly increases the risk
of liability on the level of government least able to bear it. |
dissent
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