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Petitioner’s allegation of a constitutional violation rests ex
clusively on Steagald v. ['nited States. 451 U/ S 204 (1981),
decided four years after the entry here. In Steagald we held
that an officer may not search for the subject of an arrest
warrant in a third party’s home without first obtaining a
search warrant, unless the search is consensual or Justified
by exigent circumstances. In 1977, the law in the Sixth Cir
cuit was that a search warrant was not required in such situa
tions if the police had an arrest warrant and reason to helieve
that the person to be arrested was within the home to be
searched. U'mited States v. McKinney, 379 F. 24 258
262-263 (CAS 1967). That view was shared by at least two
other circuits. See {'nited States v Gaultney, 608 F. 24 540
S4-545 (CAB 1979); ['mited States v Harper, 550 F. 24 610
612-614 (CA10), cert. denied, 434 U. 8. 837 (1977).  Another
circuit had favored that view in dicta. See ['mited States v
Manley, 632 F. 2d 978, 983 (CA2 198%0). Thus. under the
governing law in the applicable circuit. uncontradicted by any
opinion of this Court, the entry into petitioner's office pursu
ant to an arrest warrant was not a violation of petitioner s
Fourth Amendment rights

The only way to transform this search— legitimate at the
Uime—into a constitutional violation is 1o apply Steagaid ret
roactively. This would not be a startling proposition if all
that petitioner sought was retroactive application of & new
rule of criminal law to a direct appeal from his eriminal con
¥Viction But petitioner secks something very different

In fart, on direct appeal from his cruminel convicbon, petitsner dud
oy retroactive spplication of the rule n Steagald mthough o dud net on
Ul him Lo reversal of his convicton Shale v Fembawr § (ho 52 &
I G N E 17w While the (Mo Sapreme (Cowrt did not e
ciflcnlly address the retrosctivity meoe. it did fsruns the applcabulity of
Steaguid to petiloner s crimina ppeal. PN E B oot JIA-219 The
court reasoned. however thal becnuse e submtantive” offerie sps or
volvend, but anly & convirten for et Fartling The pediew  pet 5 s ]
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retroactive application of the new rule of eriminal law an-
nounced in Steagald to his subsequent civil lawsuit  Even «f
one accepts the proposition that & new rule of criminal law
should be applied retroactively to create & basis for civil bi-
ability under § 19%1,' existing principles of retroactivity for
civil cases show that Steagald should not be applied retroac
tively to this action.

The leading case explaining the framework of analysis for
civil retroactivity is Chevron (hl Co. v. Huson, 404 U, 8 97
(1971). Under Chevron, a court must assess: (i) whether the
new decision “establishied| a new principle of law by
overruling clear past precendent or by deciding an issue
of first impression whose resolution was not clearly foreshad-
owed,” id., at 108; (i) “the prior history of the rule in ques
tion, its purpose and effect, and whether retroactive opera
tion will further or retard its operation,” id., &t 107; and (ii)
the respective inequities of retroactive or nonretroactive
application, b

When viewed in light of these factors, retroactive applica
tion of Steagald is not justified. First, Steagald overruled
past court of appeals precedent, and the decision had not
been foreshadowed in opinions of this Court  The governing
law in three federal circuits permitted searches of third par

rely on the unoonstitutionality of the search o o defonse 88N E 24 o
ns

"I new eriminal rules are so applied. # o possible that § persen ek
obtain the benellt of retrosctive spplication of & new criminal rake to b
civil § 1990 cose. even though be could not ase the new rule to sttack B
ranvrtion mlaterully A prsoner Sterally coubd be forres) 1o reman
prison while rollecting his covil damage sward [0 Shoa v Lowwana 106
B Cr 105 199 the Court created s distinction bet ween retrosctivity on
dirert review of & conviction amd on collaters] sttack of 5 conviction Lhat
haa borome feal  On collators] sttark the principhes of Soles v Shymes
LU R o e apply wharh mahe o was Lkely that 8 rew rule wessld
b ] et e A ey fartor under STumes @ the srtent of the
rellance by law enforvement suthoritios ob the ol standards 88 17 &
w &
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ties’ homes pursuant to an arrest warrant, see supra, at
—, and earlier decisions of this Court arguably supported
such searches.' Second, the “purpose” of Steagald was to
clarify the application of the Fourth Amendment to such
searches, not to provide for money damages. Finally, retro-
active application of Steagald in this context would produce
substantial inequitable results by imposing liability on local
government units for law enforcement practices that were le-

st the time they were undertaken. See Gryfin v.

851 U. 8. 12, 26 (1966) (Frankfurter, J., concurring
in the judgment) (“We should not indulge in the fiction that
the law now announced has always been the law . . . ")
Civil liability should not attach unless there was notice that &
constitutional right was at risk. Procunier v. Navarette 434
U. 8. 555, 562 (1978).

We ought to be even more wary of applying new rules of
Fourth Amendment law retroactively to civil cases than we
are with new rules of civil law. The primary reason for im-
posing § 1953 lishility on local government units is deter-
rence, so that if there is any doubt about the constitutionality
of their actions, officials will “err on the side of protecting cit-
izens’ rights.” Owen v. City of Independence, 4456 U. 8 622,
656 (1980 But law enforcement officials, particularly pros-
ecutors, are in & much different position with respect to de
terrence than other local government officials. Cf [mbler v
Pachtman, 424 U. 8. 409, 425 (1976). Their afMirmative
duty to enforce the law vigorously often requires them to

"In Dalva v. UV'nited States, 441 U. S 38 (1979), the Court rejected the
wrpument that & separate search warrant was regquired before pobece o
enter & busiiess office Lo retall an eavesdroppng device when officers al
renddy had & warrant suthoriging the savesdropping itsell The Court
foted that “in svscuting & warrant the police may firsd it necessary Lo inter
fere with privecy rights not sxplicitly conssbered by the |udge whe msued
the warrant.” /d. ol 357 In Paplon v New York, 448 U 8 570 (100
the Court rejecied the siggesten thal & separsie searth warrant was re
quired before podce coulld @ werute i arrest warrant by entering The b
of the subiect of the warrant
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these
have caused the officials to “harbor doubts about the lawful-
ness of their intended actions,” Ohwen, supra, at 652, and
therefore nothing to deter.
Moreover, there is a significant cost to unwarranted deter-
rence of law enforcement officials.  We recognized in [mbler
& strong state interest in “vigourous and fearless™ prosecu-
tion, and found that to be “essential to the proper functioning
of the criminal justice system.” 424 U. 8., at 427-428
Those same general concerns apply to other law enforcement
officials. Unwarranted deterrence has the undesirable ef-
fect of discouraging conduct that is essential to our justice
system and protects the state's interest in public safety. In
that sense, this case is different from Owen. [t is no answer
to say that some officials are entitled either to absolute or
qualified immunity. [t ignores reality to say that if peti-
tioner is successful in his twenty million dollar suit it will not
have a chilling effect on law enforcement practices in Hamil
ton County.'

"JURTICE STEVENS misunderstands the unwque posture of this case
This s not & question of retrosctivity of & new cvil rube to cvil cases versus
retramrtivity of & Aew FraREl P Lo CTIPRIRG. CRees | SECLEL ST
dinrgssed i the Tent abmve arise o part out of The oot et e s et e of
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For these reasons, Steagald should not be applied retroac
tively. Consequently, petitioner has no constitutional viola-
tion of which to complain | therefore would affirm the dect-
sion of the Court of Appeals.’

1

Even if Steagald is applied retroactively, petitioner has
failed to demonstrate the existence of an official policy for
which Hamilton County can be liable. The action said to
have created policy here was nothing more than a brief re-

sponse to a single question over the telephone. The deputy
sheriffs sought instructions concerning a situation that had
never occurred before, at least in the memory of the partici-
pants. Anie, at ——. That in itself, and the fact that the
Assistant Prosecutor had to obtain advice from the County
Prosecutor, strongly indicate that no prior policy had been
formed. Petitioner therefore argues that the County Pros-

& new role of crimingl low to civil cases. | wow litile 1o be gained by com
paring Lhe sorwial comts of cvil and crimunal Pelroetivity s coReurTing
opinion of STEVENS, J., ante, st 3, & 1, because they can be severs in
withor case.  Today's openios could result in even & non negligent mstaie
i jadgme i mmposing heavy babilty on unts of keal government e
clally aow in view of the shy rocketing oot —or wnavailability —of habdiny
eurance.  See slso Malley v Briggs, — 1! 8 19

"The Court's only response 1o these concerns s Lo note that resporadent
has “never challenged and has in fart also conceded that S teagaid apgled
retroactively Lo thes case We decide this case 0 ight of respordent »
neessions.” Asls, 8 —— 0 b Thwnl.'lj e howerer w
tentral to this case  We need not reach the diffeult foders) meues = this
e if the Comart l'w“j' e e .‘fillF-l-fl et Pty Nar §fe e
preventsd from doing s by any srtusl oneessson of The respendent e
Tr of Oral Arg 35-27  JUwTicn WHITE dons not address the retrosctis
‘]“ﬂ*“_lhmwiherhdrntﬁhdmahumm
bon  (n my view athough we need not sddress this Fetrosctivity e
thers is ne question as to our right to do so—esspecially in view of Lhe un
fuirmeas of hoiding the respordent Lable for et anlscipating S teagald
Procusier v+ Noveretle, @ U 8 555 550 5 6 (1978: Bionder T oomgras
Laksratorws [ue U'miwwrwity of [llimos Foundation 2 ' 8 113
B s 400971
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ecutor’s reaction in this case formed county policy. The
sparse facts supporting petitioner’s theory—adopted by the
Court today—do not satisfy the requirement in Momell v
New York City Dept. of Social Services, 436 U 8. 658, 69)
(1978) that local government liability under § 195 be imposed

only when the injury is caused by government policy

A

Under Momell, local government units may be liable only
when “the action that is alleged to be unconstitutional imple-
ments or executes a policy statement, ordinance, regulation,
or decision officially adopted and promulgated by that body's
officers.” 436 U. S, at 680. This case presents the oppor
tunity to define further what was meant in Monel/ by “official
policy.” Proper resolution of the case calls for identification

the applicable principles for determining when policy 1
created. The Court today does not do this, but instead fo
cuses almost exclusively on the status of the decisionmaker
Its reasoning is circular: it contends that policy is what poli
cymakers make, and policymakers are those who have au
thority to make policy.

The Court variously notes that if a decision “is properl
made by that government's authorized decisionmakers, it
surely represents an act of official government ‘policy’ as that
term s commonly understood.” amte, at ——, and that
“where action is directed by those who establish govern
mental policy, the municipality is equally responsible -
ibid. Thus, the Court's test for determining the existence of
policy focuses only on whether a decision was made “by the
official or officials responsible for establishing final policy
with respect to the subject matter in question® Ante,
| e

In my view, the question whether official policy—in any
normal sense of the term—has been made in & particular case
5 not anawered by explaining who has final authority to
make policy. The question here is not “could the count y
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prosecutor make policy™ but rather, “did he make poliey?”
By focusing on the authority granted to the official under
state law, the Court’s test fails to answer the key federal
question presented. The Court instead turns the question
into one of state law. Under a test that focuses on the au-
thority of the decisionmaker, the Court has only to look to
state law for the resolution of this case. Here the Court of
Appeals found that “both the County Sheriff and the County
Prosecutor had authority under Ohio law to establish county
policy under appropriate circumstances.” Anie, at ——
Apparently that recitation of authority is all that is needed
under the Court's test because no discussion is offered to
demonstrate that the Sheriff or the Prosecutor actually used
that authority to establish official county policy in this case

Moreover, the Court’s reasoning is inconsistent with
Monell. Today's decision finds that policy is established be-
cause a policymaking official made a decision on the telephone
that was within the scope of his authority. The Court ig
nores the fact that no business organization or governmental
unit makes binding policy decisions so cavalierly The (ourt
provides no mechanism for distinguishing those acts or dec
sions thot cannot fairly be construed to create official policy
from the normal process of establishing an official policy that
would be followed by a responsible public entity.  Thus, the
Court has adopted in part what it rejected in Monell local
gFovernment units are now subject Lo respondea! superior |
ability, at least with respect to a certain category of employ
®es, i ¢, those with final authority to make policy. See
Momell, 438 U, 8., at 691; see also Cuty of Oklakoma City v
Tuttle, — U. 8. —, —— (1985) (rejecting theories akir
to respondeaf superior) (plurality opinion). The Court's re
liance on the status of the employee carries the concept of
“policy” far beyond what was envisioned in Monell

B

In my view, proper resolution of the question whether offi
cial policy has been formed should focus on two factors (1) the
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nature of the decision reached or the action taken, and (i) the
process by which the decision was reached or the action was
taken.

Focusing on the nature of the decision distinguishes be-
tween policies and mere ad hoc decisions.  Such a focus also
reflects the fact that most policies embody a rule of general
applicability. That is the tenor of the Court's statement in
Monell that local government units are liable under § 1953
when the action that is alleged to be unconstitutional “imple-
ments or executes a policy statement, ordinance, regulation.
or decision officially adopted and promulgated by that body's
officers.” 436 U. 8., at 680. The clear implication is that
policy is created when a rule is formed that applies to all simi-
lar situations—a “governing principle (or] plan ~ Webster's
New Twentieth Century Dictionary 1392 (24 ed. 1979)°
When a rule of general applicability has been approved. the
government has taken a position for which it can be held

Another factor indicating that policy has been formed is
the process by which the decision at issue was reached. For
mal procedures that involve, for example, voting by elected
officials, prepared reports, extended deliberation or official
records indicate that the resulting decisions taken “may fuirly
be sald to represent official policy,” Momell, 436 ! S at
6. Owen v City of Independence, 456 1. 8. 622 (1980

"The forus on & rule of general applicability doss not mean that more
than one instance of its application is required  The ol Fovernment unt
may be liable for the first application of & duly constituted unconstitutonal
Py

An exampie of sfficial policy in the form of & rule of genersl spplienbs
Ry s City of Newport v. Pact Comoerts, Ine_, 453 U 8 247 (1981).  While
the Court in that sase was nol ralled on to define the wope of the weord
wr"ihrw-umanlm.--fm“-ph-ﬂnhh The
City eanceled & schoduled concert pursaant 1o its rule of net Blrwing freh
roneeris.  Plaintiffs wlleged that the genersl rule AguInAl P coRee et e
ated thewr b irwt A mwriereent rights Even if the rancellation was the Arsi
mprmeniation of the ryle * was clear that the (y hawl commemit teed tnelf
o & peneral pmition that would govern Plure cases
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an example. The city council met in a regularly
. Ome member of the council made a mo-

tHiN
Eglf
5
i
i
gt
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]. 8.,
Although this official action did not establish

applicability, it is clear that policy was formed
process by which the decision was reached

these factors to the instant case demonstrates
polbicy formulated. Certainly, no rule of
was adopted. The Court correctly
“testified that the Department had no

respecting the serving of capiases on the prop-
of persons and that the proper response in any
situation would depend upon the circumstances
Ante, st ——. Nor could he recall a specific instance in
which entrance had been denied and forcibly gained The
Court’s result today rests on the implicit conclusion that the
Prosecutor’s response—“go in and get them™ —altered the
prior case-by-case approach of the Department and formed a
new rule to apply in all similar cases. Nothing about the
Prosecutor’s response to the inquiry over the phone, nor the
circumstances surrounding the response, indicates that such
a rule of general applicability was formed."
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i
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“Thers is nothing in the record to support the inference relied on by
JusTcEs Wirme and OCoswos.  Nor has this Court ever held that be
couse § policy has been sdopied by one Aty or county we may ases = that
& similar policy has been adopted by neighboring cities or counties  After
all, the ety ard county in this case are separsie governmental entities

Maorsover and again contrary Lo the views of my colleagoes this | ourt
i never hebl sl st o my inowiedge  (ha! we may ssswre that am
ply bornuse rertain ronduct is permitied by ruisting law 11 must have heen
adopled s county poliry The undisputed facts i this case refule Lhes
asrwmpruens by JURTERS WHITYE and O oswon Neither the sherif
whe hael been derued entry nor the sssmstant rount 5 prrseculor knews of any
sarch policy  (Mherwise ore of the sheriffs woukd not have called the pros
erutar's offire, srel corfainly the pasistant prosecytor would et have
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