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BENCH MEMORANDUM

To: Mr. Justice Powell November 12, 198°¢

From: Mike

. 84-1160 Bertold Pembaur, M.D. v.

Hamilton County, Ohio

’ et al. Cert to CA6 Set to be argued Monday, Dec. 24
QUESTION FPRESENTED
Can a -lﬁi_]t decision of an elected county Drosecuror

advising a Feputy sherref to
®arth~oF 5 Private Blsiness

engad® In ON URCARSETPUL (onal

Tilrly be said to represent

of t{EINT pollicy 0 as ¥o tender a county liable under 4.
USC § 19837
l.  BACKGROUND

Two deputy county sherifts it s .
Stachasnt (called CAPlases imn Ohio naming two of petr's
-ployees and giving their home addresasss Ale o .
office and demanded entrance. Petr refused, and barr oo
e dooe . The deput les called the Asmsisrant ne
Prosecutor, who In turn called the ot o s "




instructed the Assistant to tell the deputies to "go in and
get thes.® J.A. 213=15. The deputies attempted to batter
e —

down the door, but could not. A Cincinnati police officer
ctalned an axze and chopped down the door. The persons

—

maed in the capiages were not found.

Fetr brought this §1983 action in DC (S0 Ohlo)

against MHamilton County, the City of Cincinnati, and
mainst the individuals involved. The DC held that the ° Nc
- f

individual defendants were entitled to qualified immunity,

—— - I"

and that the County and the City were not llable b-c-uui

the petr had not demonstrated that the violation frc’urr!d:-

o

porsvant to an official policy. The CAé aff‘'d as to the

County but rev'd as to the City. The i:'_ivr,.r did not appeal.

The CA6 decision characterized this as an “obvious
MItitutIGﬂI;Hinl;Hnﬂ.' Pet. App. 6a n.l. Rowever, the
-‘:M: mtrd that a County is not liable under a theory of

mapondeat supscior, but that a §1983 plaintiff msust

demonstrate that the constitutional violation occurred
& L

pursuant to an official cusatom or policy. Although "."‘-- CAG ” o
stated that “"there appears to be no d-l,npuir' that both the
Prosecutor and the Sheriff establish county policy. Pet.
Np:. Ta n.3d, it reasoned that the '::nT'll- fTI'I‘I.'!I.f'l:l of the
County Attorney here did not amount to such a policy. The
crux of the CA opinion appears to be that petr could only

point to this aingle, isclated incident of such a decislon

by the Prosecutor, and that was “insufficient, by (tself,




to sstablish that the Prosecutor ... [was] (implementing a
overnaental policy.® Pet App Ba.
M. QLSCUSSLON

Section 1981 establishes liability against *every

person® who, under color of State law or custom, violates
the civil rights of another. In Mopell v. Qepactment of

clal Services of the City of Mew York, 436 Us 658 (1978)

the Court held that local units of government not protected
by eleventh amendment immunity (such as counties) are

Persons® within the meaning of §198)1. The limiting

principle in that opinion was that local government units

— ey

Gannot be held liable under §1981 based on theories akin to

gespondeat superior. Instead, the Monell Court stated that

local governing bodies can be sued directly under §198)
only when “the action that is alleged to b
Unconstitutional implements or executes a policy statement,

ordinance, regulation, or decision officlally adopted and

Promulgated by that body's officers,® 437 US at 690. The
Court concluded:

[Lit is when execution of a government's policy or
CUsSton.” whether made by its lawmakers or by tHGSe Whose
oJiCts or acts may fairly be sald to represent official
Policy:, inflicts the injury that the governmsent as an
mtity is responasible under §1981.

xher than those general gquidelines, the Court 414

& ‘-ﬁ-‘-;
not specifically address the e of local governmsent
I-lvlt"llltl.l"_i'+ 1t has nOe added much [ 28] thoae general
guidelines over the intervening vyears. intll last Term's

decision in City of Oklahoma City v. Tuttl » 8.Ct. 2427
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(1985) (you took no part in the decision). In Tuttle the
challenged i(nstruction permitted the Jury to i(nfer an
official city policy of inadequate putlc- training from an

. iy, B

isolated incident of excessive use of force by a police

oftficer. Justice Rehnquist writing for a Plurality noted

that "the Inference allows a $198] plaintiff to establish
municipal liability without submitting proof of a single
gtlﬂn taken by a municipal policymaker.*® 1058 S8.Ce. at

35. In its actual holding, Tuttle simply reiterates the

Einciple in Monell that a local government unit cannot be
mde liable based on the actions of nonpol icymakers.
Bowever, both the plurality opinion of Justice Rehnguist

and the concurring opinion of Justice Brennan answer in

—_—

dicta an important question in this case--whether a single
™ Nt o, g :
&t of » policymaking official is sufficient to establish

§1983 liability. The answer lppnuru to be yes.

- T T Y

In Justice amhnqullt*l opinion, while he stated

that proof of a single incident of unconstitutional
activity by a nonpolicymaker was insufficient to establish
Mability, he suggested that proof of a single incident
could establish liability if the proof were that the
incident “was caused by an existing, unconstitutional
policy, which policy can be attributed to a municipal
Policymaker.* Justics Brennan was even clearer:
:l $1983 cause of action is as available for the first
ictim of a policy or custom that would foresesably and
"’"“'-d“’ll" Cause an individual to bep subfected te
depr ivation of a constitutional right as it is for the
second and subsequent victimas.®

There are compelling logical rationale that

pport the dicta in Tuttle. The foremocat of thease




pointed out by the ACLD in (ts amicus brief, where they
explain that the CA® opinion confuses “policies® with
'ﬂ!!L“-' The CA& holding reflects an unwillingness to
rely on evidence of a single incident of unconstitutional
activity to establish liability. That unwillingness would
be proper in a case where the pPlaintiff is alleging that
his rights were violated under color of a state “custom,”
ecause a custom, by definition, depends on establishing a
history of prior actions. But in this case the plaintiff-
Rtr has alleged that the unconstitutional action took
Place under color of a state *policy.* 1If such a policy

emisted, it is irrelevant whether this is the first

manifestation of that policy: “Obviously, it requires only
ane application of such a poelicy such as this to satisfy

fully ngﬁlyl requirement that a municipal corporation be
a

held ¢ only for constitutional violations resulting
from the municipality's official policy." futtle, 108
8.Ct. at 2436.

I conclude that a local government wunit can be

Liable under §1983 on evidence of a single incident of

nconstitutional action taken pursuant to official county
policy. In the present case, petr has demonstrated Just

Such an instance of unconstitutional action. There can be

|
™ dispute that the action was unconstitutional. ®

! Resps contend that At the time the Prosscuting Attorney
advised the deputies to *go in and get them® that advice may have
tmen consistent With the state of the law at the time. It was
ROt until four years after the actions complained of by petr that
thia Court held that authoritiea may not legally search for the
Subject of an arrest warrant in the home or office of a third
PRrty without first obtaining a search warrant, Steagald v.
L'i_'l_ll'_:_l_'"i__._'ir't_g_trl. 431 D8 204 (1981). Petr counters by arguing that
[ Footrnote cont | nued)




also undisputed that both the Sheriff and the 'countr
Prosecutor hold pnum@_:clm- in the County, under
state statute and holdings of the Ohio SBupreme Court, see
feter Br. at 8 n.8. The CA6 reached the same conclusion,
#ee Pet. App. 7a & n.). If the actions alleged amount to a
“policy.* then petr has demonstrated a §198) violation by
the County. The sole remaining Qquestion is whether the
facts in this case establish the existence of a county
policy sufficient to impose §198) liability.
8 Petr heavily relies on the language in unul}}_thit
it is when the execution of a government's pollcy or
Gustom, whether made by its lawmakers or
cts the injury that the government as an

¥ I8 responsible under §1983.° 436 DS at 694
(emphasis added). Petr contends that the advice of the

’Mllcutln' Attorney to the Sheriff, both of whom were in a
policymaking position in the County and acting within the

(Pootnote 1 continued from previous page)
hever could be rightfully viewed as the equivalent of an

Srrest warrant, even though the Ohio Court of Appeals only
recently so held, in a criminal prosecution arising out of thess
same facts, see Petr Br. at ) n.l. Resps point is buttressed by
the holding of the courts below that the individual defendants,
Prticularly the prosecutor involved, were entitled to qualified
immunity because their actions Aid not violate any clearly
established constitutional right at the time they were made,

;%Llﬂ!.“' titagerald, 457 us 800 (1982). In any event the

OSecuting Attorney's qualified immunity is not in dispute hers,

&nd under Qwen v. GiLty of Independence., 445 US 622 (1980)
LHability against the County only depends on a showing that the
challenged Policy was later determined to be unconstitutional. a
fact that (s not in dispute here. You dissented froms this
“strict liability® for constitutional torts In Qwen. If that
issue s not foreclossd in your mind, 1 will be happy to pursue
further the notion that the County should not be liable in this
case because the action may not have been patently
Unconstitutional when taken.




scope of their asuthority, neatly fits within the language
of Monell about “edicts or acts® of those who represent
official policy. The gist of petr's argument is that the
analysis focuses on the authority of the actor. If the
challenged action was taken at the instigation of one Iin a Lroer

e e T S, S — h F

ﬁltirl!:ﬂ:ﬁiu. and that policymaker was acting P

within the scope of his authority, then his “edicts or Orafe,—

acts® constitute official policy. Cmandadads
Mesps contend that petr has failed to show the “"‘*f“"-‘-r’

existence of a policy. While resps concede that both the

Fosecutor and the Sheriff were in a policymaking position

in the County, resps would require more than just proof

that a decision was made by a policymaker. Specifically,

resps rely on the argument that the Prosecutor had no

suthority to order a forcible entry or to in any way direct

the activities of the deputies.
Petr clearly has the better of this argument.

Reapa miss the point--it (s not essential that the

Frosecutor be in a position of control over the deputies,

or that he have direct line authority over them. The

@ncept of "policy® is not coextensive with the concept of

"control." T™he point (s that the Prosecutor made a

decision about the proper reaction to a refusal to allow

Wtry to deputies armed with & gaplas, and the Prosecutor

was the person entrusted by the County to make precisely

much decisions. I conclude that a decision by one in a

policymaking position Iin the local government unit, made
"




within the scope of the decisionmaker's authority, Iis
sufficient to establish a "policy” as that term is used in
Mnell. It is not necessary to show a history of such
decisions, nor is it necessary to establish a written,
proaulgated rule. In practical terms, | suspect that many
of the decisions by local government units that have the -
J'H.L-A’\.-L-
greatest impact on individoal civil liberties derive from z

informal decisions of policymakers, as opposed to formal il .
f‘tmr

rules. M Nt

Resps make a final argument derived from dicta in ;,_L‘_ ader
Justice Rehnquist's opinion in Tuttle, where he suggests fq‘_f
that “a policy that itself is not unconstitutional ... [may hw
fot satisfy] the policy requirement of Mopell.* 105 5.Ct. A A
at 243 n.?. 1 support Justice Rehnquist's attempts : L'T":
@erive some principle that protects local government units _ .
from theories of §198) liability based on policies that are G )
ROt themselves unconstitutional. But | think that Justice .1.:..‘-..-;:

Rehnquist was talking about facially neutral policies, and o TP

im ¥
ot policies that are later found to wviolate the »"f""“

constitution on their face. Justice Rehnquist suggests

that the less clear it (s that a policy existed, the
greater the evidence that plaintiff must produce in order
to establish an affirmative 1ink between the policy and the
alleged constitutional wviolation. These are wvalid
concerns, but they are not Strictly presented by this case.
Justice Rehngquist {as actually writing about cases 1llke

Juttle where the policy 1is never determined to be




unconstitutional, but plaintiff alleges that some action by
4 nonpolicymaker taken pursuant to the policy was
unconatitutional. This case pressnta a very different
Question--a policy that is admittedly unconstitutional, but
that 4id not appear to violate any existing constitutional

Morms when it was given. This case raises the “strict

liabiligy*® issue that formed the subject of your dissent in

Owen, and which | mention in footnote 1.
I11.  COMCLOS LON

Tis case (nvolved a decision by a County
Prosecutor, in a policymaking position in the County and
within the scope of his authority, to advise a forcible
try of a third-party business based on a capias that 414
ROt name the owner of the business nor list his business
address . That advice was given to a Deputy Sheriff, also
in a position of policymaking in the County and acting
within the scope of his authority, who acted on that advice
in & manner that directly violated petr's constitutional
rights. I conclude that the decision about what advice to
9ive, and the decision about what to do with the advice,

constituted formulations of County policy. Because the

]

challenged actions were taken pursuant to policy and not
Custom, | conclude that petr need only demonstrate a single

incident of violation of rights.
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