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instructed the Assistant to tell the deputies to “go in and
get them.® J.A. 23-25. The deputies attempted to batter
down the door, but could not. A Cincinnmati police officer
obtained an axe and chopped down the door. The persons

N Si—
mamed in the capiases were not found.

Metr brought this $198) action in DC (50 Ohio)

—

against Hamilton County, the City of Cincimnati., and

nst the individuals involved. The HI:IC held that the
individual defendants were entitled to qualified immunity,
and that the County and the City were r?o.t liable because

the petr had not Ademonstrated that the violation occurred
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pursuant to an official policy. The CA6 aff'd as to the
-"'_"-.._._--W

County but rev'd as to the City. The City d4id not appeal.

The CAS decision characterized this as an "obvious
constitutional violation,"™ Pet. App. 6a n.l. Rowever, the
CAé noted that & County is not liable under a theory of
Isspondeat supecrjor, but that a §$1983 plaintiff must
demonstrate that the constitutional violation occurred
pursuant to an official custom or policy. Although the CAS
stated that “there appears to be no dispute® that both the

Prosecutor and the Sheriff establish county policy., Pet.

ANpp- Ta n.d, it reasoned that the single decision of the

County Attorney here did not amount to such a policy. The
. . -
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crux of the CA opinion appears to be that petr could only
point to this single, imsolated incident of such a decision

by the Prosecutor, and that was “insufficient, by itself,




to establish that the Prosecutor ... |[was| (mplementing a
governsental policy.* Pet App Ba.
11. Discussion

T™e issue in this case turns on the interpretation
of a (wingle phrase “in Monell v. OQepacrtment of Social
Secvices of the City of Mew York, 436 0S 658 (1978), where

the Court held that local units of government are “persons®
within the meaning of §1981, The ;Iriultinq prlnr‘lph.- in
that opinion was that local government units cannot be held
liable under §198) based on theories akin to teapondeat

Siperior. Instead, in the key phrpse the Court concluded:

[Llt is when execution of a government's poliey or
custom;,; whether made by its lawmakers or by those whose
edicts P acts “may falrly be sald to represent official
policy., Iinflicts the njury that the government as an
entity is responsible under §1981.

This case involves ®"acts”™ by a "lawmaker,” that
is; one in a position to make policy for the county. But
the question is not as simple as | posed it in the first
mo . Monell's limit to local government liability under
$1983 requires an examination to determine If the “acts®

here can *"fairly be said to represent official policy. In
this case, the anawer |s r_w.

To ANAwe whether someth | ng Can fairly be
described as a officlial policy requires some definition
policy. Justice Rehnquist hinted at msuch a definition In
-~ — -
ity of Oklamoma CIty v. Tuttle, 10% 5.Ce. 2427, 24136 n.6,

“Ofe well-known Jictionary, for example, defineas “polilcy®

a8 "a definite course or method aof action chosen from among
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alternatives and in light of given conditions to gquide and

Sternine pressnt and future decisions.” Webster's Ninth

Mew Collegiate Dictionary 910 (198)) (emphasis added). The

key point is that a policy is intended for a more general

—
—

application than an ad hoc decision; it (s intended ¢
- e - S

cover a class of cases both present and future.

for the “acts® of a “lawvmaker®

repressent official policy® requires

those acts intend to determine the

in all similar cases over a long

in this case demonstrates such

that what happened here | mwe

decision, not a general policy intended

response in a large number f cases.

The acrgument might
decisions by policymakers

suthor ity do not ame

themae lveas froms




tact,; the question preasented (s phrased (n
concede “custom® liability.

Perr has not ~1tnc:ﬁn!ruh-i that
suffered was caused by a city *policy.* The a
sherrif and the county prosecutor cannot fairly
represent officlial policy. I recommend affir
for reasons different than those expresse

opinion.
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