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UNDER §1983: A LEGAL AND
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Corporations arce a legal fiction representing a network of legal,
usually contractual, arrangements. “Corporations™ thus do not act,
do not make contracts, sell property, or commit torts; their agents
do. For convenience, we sometimes deseribe the acts of such agents
as acts of the corporation. But if an agent commits a tort and the
tort is said to have been committed by the corporation (meaning
that damages will be paid out of the corporate treasury), the cor-
poration’s liability is necessarily vicarious.

Vicarious liability may be imposed on any number of theories.
At common law, corporate vicarious liability typically rests on the
ductrine of respondeat superior, which holds principals liable for tores
committed by their agents within the scope of enmiployment.’ In
Monell v. Department of Social Services,? the Supreme Court held that
the doctrine of repondeat superior is inapplicable 1o municipal cor-
porations in suits brought under 42 U.5.C. §1983. “Instead,” the
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Court explained in a much quoted passage, “it is when execution
of a government’s policy . . ., whether made by its lawmakers or
by those whose edicts or acts may fairly be said o represent official
policy, inflicts the injury that the government as an entity is re-
sponsible under §1983.™

Like the “scope of employment rule” or the “independent con-
tractor rule™ at common-law, the “policy rule”™ of Alouell limits the
circumstances in which a municipal cmplover may be held liable
for tortious acts committed by agents or employees. Unfortunartely,
the Court in JMowell did not define the concepr of policy: elaboration
of the policy rule was left w future litigation.* 'The result has been
confusion about the limits of municipal liability under §1983. The
factual patterns in which issucs of §1983 municipal liability arise
arc extremely diverse, involving everything from employment de-
cisions to licensing decisions o police misconduct. Even a small
sampling of the numerous lower court decisions applying Monell
reveals the absence of any clear understanding of what policy is or
means.' Recent Supreme Court decisions have oaly added 1o the
evnfusion. In each of the last three Terms, the Court agreed to hear
cascs for the purpose of claborating the policy requirement, but
was unable to put together a majority in any.*

‘That such uncertainty remains and indeed is growing suggests
that a reexamination of the policy rule is in order. The policy rule
has been extremely difficule to apply coherently, and there is no
reason to continue the exercise. The Aowell Court read the language
and legislative history of §1983 crroncously. Rather than define the
precise limits of liability, Congress intended to create a federal
common-law tort remedy for deprivations under color of state law
of federally protected rights. That conclusion raises the question
how the federal courts should exercise their common-law power in
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L MUMICIFALITIES AND §1583 s

determining the scope of municipal Bability, We contend thar this
question cannot be answered without due regard for the cconomic
consequences of municipal liabiliey, and that cconomic analysis may
be dispositive. We conclude that Mawell's policy rule—w hich has
the effect of immunizing the municipality where there is no policy
and making it strictly lable where there is policy—is cconomically

incflicient.” We ssgee—f the adoption of a negligencd rulc for the
impaosition of municipal liability, requiring the plaintiff to show
that the municipality (i.e., municipal officials who supervise the
tortfeasor) failed to take reasonable (fe., eost-cffective) measures to
avert the tort] With respect to cases in which the individual ort-
feasor enjoys immunity, we tentatively conclude thar Immunity
ought also to extend to the mumicipality,

Lorid roral

I. A Reexaminvation oF Mumicwar Liasiary Unper MoweLL

A. THE POLICY RULE

The Court’s post-dfonell efforts have produced two eompeting
views of what constitutes “paolicy™ for purposes of municipal lia-
. bility under §1983, neither of which has been aceepted by a majority
of the justices.
One view, developed in Part HB of Justice Brennan's opinion in
Pembanr v. City of Cincimmat® (a part joined only by a plurality”),
: focuses on the status of the decisionmaker. This view conceptualizes
h’ “policy™ as encompassing decisions that are made by persons des-
ignated to speak the last word for the municipality. A sceond view,
implicit in Justice Rehnguist’s plurality opinion in City of Oblaboma
City v. Taetfe™ and claborated in Justice Powell’s dissent in Pembanr,
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Imemfie™ analvsis as it is pencrally pracriced aml is the comcep of cfficioney tvpscally cmplioyal
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emphasizes the nature of the decision and the process by which it
is made. This view limits “policy™ to formal rules, usually of general
applicability, established through careful deliberation.

Pembanur highlights the difference between these views. In that
case, county police officers sought entry to plaintiff's medical clinic
to exccute a capias (a form of arrest warrant) for two witnesses
thought to be at the clinic. When plaintiff refused to allow them
to enter, the officers contacted their supervisor, who advised them
tor call the prosecutor for instructions. The prosecutdr commanded
them to ™ “go in and get [the witnesses),” ™ a command subscyuemtly
held to violate the Fourth Amendment. The liability of the county
turncd on whether this order constituted “policy™ under Alowell.
The evidence showed that county police had never before used
foree to gain access to a third-person’s property while serving a
capias, that the police handled such matters on a case-by-case basis,
and that the practice of the eounty police department was to refer
such matters to the county prosceutor and follow his instructions, '

Justice Brennan concluded that the prosccutor’s order constituted
policy under JMMownell. 1 le understood the policy rule as intended “to
distinguish acts of the wunicipality from acts of employeer of the
municipality, and thercby [to] make clear that municipal Liability
is limited to action for which the municipality is actually respon-
sible.™* Decisions by some municipal employces are acts “of the
municipality” while other decisions are merely acts “of employees
of the municipality.” Liability depends entircly on who makes a
decision: “where the decisionmaker possesses final authority to cs-
tablish policy with respeet to the action ordered,” the decision can
fairly be said t represent a decision of the municipality itsell and
the impaosition of liability is not vicarious."'

Justice Powell argued in dissent that the plurality’s view consti-
tuted nothing less than a partial overruling of Menefl. By focusing
exclusively on the status of the decisionmaker, “local government
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units are now subject 1o respondeat superior, at least with respeet o
a certain class of emplovees, fe., those with final authority o make
policy.™ Justice Powell argued that the Court should focus on the
characteristics of the decision at issue. Thus, for Justice Powell,
“policy™ is established “when a rule is formed that applics to all
similar situations—a ‘governing principle [or] plan . .. When a
rule of general applicability has been approved, the government
has taken a position for which it can be held responsible.™* In rare
mstances, a rule not of general applicability may constitute mu-
nicipal policy aceording to Justice Powell, but only il that rule was
formulated through a properly deliberative process.™ Beeause the
prosccutor’s order was dirccted to the specilic case only and was
“an off-the-cuff answer to a single question,” it did not constitute
policy for purposes of §1983."

Both the plurality and the dissent in Pembaar read Aonell as
holding that municipalitics eannot Le vicariously liable under §1983,
and Jreason that municipal liability is dircet rather than vicarious
only when a tort is committed pursuant to policy. “The argument
in Pembanr thus turns on whether a particular definition of policy
successfully limits municipal liability to situations where the mu-
nicipality is dircetly responsible for the torr or whether it has the
clfeet of imposing liability vicariously.

Justice Powell is surely correct when he characterizes Justice
Brennan’s approach as imposing a form of vicarious liability: the
municipality must pay for the wrongful acts of certain of its em-
ployees. But exactly the same thing can be said of Justice Powell's
approach. The only difference between the two formulations is that
Justice Powell would impose viearious liability only if the cmplovee
whose acts are to be atrributed o the municipality expressed himself
in general terms or chose his course of action carcfully.

The problem is that municipal action is alwayvs—ean only be—
carricd out by persons emploved by the municipality. Municipal
liability is necessarily vicarious, and there is no such thing as *pol-
icy” that can make a municipality direetly rather than vicariously
responsible for a constitutional tort. “Policy™ is merely a conclusion

TS ULE. e, 106 S.Cr, a1 308,
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abour which activitics by which municipal emplovees should be
vicariously attributed to the municipality for purposes of §IVH3. It
is therefore senseless to try and define policy as the Court has done,
as something thart distinguishes acts “of the municipality”™ from acts
of “employces of the municipality.”

But Alonell did not hold that all forms of viearious municipal
liability are improper. Monell held only that “a municipality cannoe
be held liable solely because it employs a tortfeasor—or, in other
words, a municipality cannot be held liable under §1983 on a res-
pondeat superior theory.™™ ‘Ihus, the proper question is not whether
we can defing policy in such a way as to prevent imposing vicarious
liability, but whether we can define policy in such a way as to
prevent imposing a particular form of vicarious liability—respondeat
superior.

This refinement does little to solve the problem of defining “pol-
icy.” There are several semantically plausible defipitions of policy.™
The prublem is to chouse which of these definitions best serves the
purpuse underlying the “policy™ concept as it is used in the context
of 51983 municipal liability. But Monel! tells us only that municipal
liability must rest on morc than respondeat superior, and all of the
competing definitions of policy satisfy this requirement. For ex-
ample, Justice Brennan's approach in Pembaur is more than respondeat
superior, because the municipality is not liable for acts by every
municipal employec; it is respondeat superior “plus,” with the plus
factor being the limitation to those employees who make policy.
Similarly, Justice Powell's approach limits the scope of respomdeat
superior to a particular kind of act by policymaking employces.
Indeed, every definition of policy that in any way limits the or-
dinary scope of respairdeat superior will satisfy Monell by not imposing
liability “solely because [the municipality] employs a tortfeasor.™
It is, therefore, not surprising that courts have had difficulty im-
plementing Monell’s policy rule. By limiting municipal liability to
acts pursuant to “policy™ without saying anything more than policy
is something different from respondeat superior, the Supreme Court

Xxum U5, st #0: see also i, o8 492 % nuf7,
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established a vague category susceptible to many plausibile defini-
tions.

Should the policy rule therefore be abandoned? The Court in
Monell deliberately chose not o claborate the meaning of policy,
amdd it may be that the reasoning which led the Court to rejece
respondeat superior suggests wavs of refining the policy rule, Reex-
amining Moewell, however, demonstrates only that the Court’s rea-
sons for rejecting the use of respomdeat superior under §1983 were
mistaken.

B. MONELL

dMonell offered two propositions to support its conclusion that
Congress did not intend municipalitics to be liable under §1983
unless a tort resulted from action pursuant to nwnicipal policy.
First, the Court suggested that this limitation was implicit in the
language of §1983. Sccond, it contended that the application of
respandeat superior to municipalitics would be inconsistent with §1983's
legislative history. v

L. Monell’s Analysis of the language of §1983. Scction 1983 holds
liable “[every person who, under color of [state law] subjects, or
causcs to be subjected” any person to the deprivation of a federally
protected righe.” Mowell overruled the holding of Aowroe ©. Pape
that municipal corporations are not “persons™ within the meaning
of this language.® At the same time, the Court found significance
in the phrase “subjects or causes to be subjected.” According to the
Court, “that language cannot be casily read to impose liability vi-
cariously on governing bodics solely on the basis of the existence
of an emplover-emplovee relationship with a tortfeasor. Indeed, the
fact that Congress did specifically provide that A's tort became B's
liabiliey if B "caused” A o subjeet another to a tort suggests that
Congress did not intend §1983 lability to attach where such cau-
sation was absent,"

mins entircty, §19H pran ides: “Fvery person w has, umder colir of any statuce, ondinance,
regulation, custeen, or usspe, of sny Stare or Terrory, subijeces, or cawses o by suljpeorald,
any citiden of the Uniied States of aothor T wutlinn the .F.If-l'ldlﬁ.i.ll'ﬂ thicrond e the
ibeprivation of any rights, privileges, or munitics securcl by the Constitatam and Lows,
shiall s lialabe to the party injured in an action st Lo, suit i cquity, or ather propes proccoding
foor redeess.” 42 ULS.C B1vsEd (1os])
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The Court does not explain why the municipality “causes™ the

constitutional tort only if the tort is committed pursuant to official
policy. The practical effect of the policy rule is to limit vicarious
liability to cases in which high-level municipal employees partici-
pate in the tort. But even if there is reason to treat the acts of high-
level employees differently from the acts of lower-level employecs,
that reason has nothing to do with causation and thus nothing to
do with the language upon which the Court focused. The munie-
ipality has not “causcd”™ the tort more in vne situation than in the
other.

More importantly, the Court was wrong to suppose that the
language of §1983 conveys such subtle limitations on lability, ‘That
language, which was proposed and debated as §1 of the Civil Righes
Act of 1871, was borrowed from §2 of the Civil Rights Aet of
1866.% The wording was given little thought or attention by its
drafters, who were primarily concerned with the more controversial
provisions of sections two through four.” For similar reasons, §1
was largely ignored during the bitter and extensive floor debate
concerning the 1871 Civil Rights Act.* Supporters said only that
§1 was to be “liberally and beneficently construed™ by the courts. ¥
The only opponent of the Act to address §1 in any detail was
Senator Thurman, and his chicf complaine was that ies language
was vague and raised more questions than it answered. ™

‘The reason so little attention was paid to the wording of §1 is
suggested by a colloguy between Senators Thurman and Fdmunds
about another provision of the Act at a later point in the debate:
Edmunds (who sponsorcd the 1871 Act) responded to Thurman's
charge that the Act omitted certain essential safeguards by stating
that these necd not be included by Congress since they were already

*Mulickes v. S.01. Kress & Co., 998 ULS. 144, 162-63 (1970), Cong. Clole, 420 Cong.,
Iat Sesa. app. st 68 (1871) [hereinalier Clobe] (statement of Rep. Shollabargerk, Nabamnl,
e T smpew, ot §1.03.

¥ the histewry ool the { Gvil Rigghes N of 1871, s Fairman, VI | listory of the Suprcme
Camury o the Umitel Staves ch. 3 (1997 Commment, 46 UL Chi. 1. Bev, $02, H57=17 (1979
sex generally Cihidee, nate 14 rupra.
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provided by the common law.™ In other words, the language of
§1983 was not intended to define fully the extent of liability, which
would be determined by the courts through common-law adjudi-
cation.

2. Moncll’s analysis of §1983's legislative bistory. "T'he holding in
Alonell doces not rest solely on the Court’s textual argument. Indeed,
the Court relied “[plrimarily™ on a secomd proposition: that the
limitation of municipal liability to action pursuant to official policy
is mandated by the legislative history of the Civil Rights Act of
1871, in particular, the debate over the so-called “Sherman amend-
ment.”

The history of the Sherman amendment, which was twice mad-
ificd by conference committees before being passed, is recounted
in great detail in Alowell.* "The relevant portion of that history is
the | louse debate in which the first conference report was rejected. ™

S Clluhe, note 24 sapar, 3t 77 1. Senstor Thurmon respomaded that ¢ Lo lictrine
slwimibl posr log resad intes 3 stxture, T, Sew abso the collispuy Ietween Scnaters. Sherman,
Falwwurals, 1haormsan, sl Frelingbw vsen in which Sonatesr Sherman explains rthat an amend-
mcnt i his propescl amendmeni i unneccisary boecoose the commmen=law: alfesdy contains
such a prosision. L, ot T07,

*In sdhdreaing other questions umler $1945, the Court has reognizal thar the st
shawdil e “resd againet the lackgromnd of tort labilioe™ Moneee v Pape, 365 UK. 167,
IR (161D Morsed Carey v Fiphus, 433 UK. 147, 258 013 (1978); Imbler v. Pachoman, 424
ULS, #92, $1R{1976). Soc alse Malmsl, Scotion 1985 anad the “ackgromnad ™ of Tore Liahility,
S0 el Do ). 5 (1974) Comment, 46 U, Chi. 1. Hev, 935, 939 (1979 Cooment, 37 U,
C(hi. 1. Rev. 494, S07-0R (1970).

Whoo Meanbawr, 106 5.0 1292, 1298 {19846).
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March IX, 1KT1. Clolse, note 14 spra, at 117, Scnavor Shorman introsduced his smendosene
mmoilintely prioe to the vote in the Sonate. Jfd. a1 663, 886, As propesal, the Shorman
smwcidmont would have sddal & pros ision te the et making any inhalitane of 2 municipalitg
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rights. Jd. a1 641, Under the Scnate’s rubes, mo discussin of the annodiment was allmal
am i prassed witheut delmte, o st T04-0F2,
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b the Senste v TLIL 3200 fd, ar T25. Despite the svors hohming rejection of the Shorman
amerwlinent by the | louse, the Senate veted most b0 recale aml agreed v conler. M st 727=-
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give the victim an sction against the municipaliny itsclf, was thas the first opan debate in
Crmmgreas on the merits of the Sherman smemlment.
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This report proposed adding to the i871 Act a section that would
provide victims of injurics inflicted by “any persons riotously and
tumultuously assembled together™ an action for damages against
the municipality in which the injuries were infliceed. The munie-
ipality, in turn, was given an action for indemnity against the
wrongdocrs.

As explainad in Mowell, the Representatives who voted against
this proposal—in particular, the moderate Republicans whao held
the balance of power in the | louse™—did so because they thoughe
that it was unconstitutional.” Congress sought in the 1871 Act to
stop groups such as the Ku Klux Klan from using violence to prevent
“ individuals from excrcising their constitutional rights. “1he Sher-
man amendment went beyond the Act’s provisions for federal in-
tervention and sought by imposing liabilicy to compe! municipalities
to assist the federal government in this effort. Opponents of the
Sherman amendment contended that, while Congress could create
federal mechanisms for enforcing constitutional rights, it could noe
obligate state and local governments to allocate their resources to
the task.™

This understanding of the limits of federal power was consistent
with then-existing Supreme Court precedents such as Collector ©.
. Day"™ and Prigg ©. Pennsylvania,™ In fact, the moderate Republicans

The Senate agreal w the eonference fopeert by @ vete of 12-14, cusentislly wlantical
the 38-24 vete that had spproved Scnater Shorman’s initial progeeal, & ot 707, 779, The
I hisise again voted the amendment dosan, this time I the somes har climer mangin of T4-
106, fd. ar E), N\ soooend conforence was held aml the smemlinent was drastically alteral:
the swermd cvnference version disd ot meition mmicipaliticn; it impesol Balility on imbi-
vilualy whe Lnew that 8 wrong was i be coammitted aiml had pesaer v provent it bat Bilal
e gt [ ax BOVE, POQ, RID-20, “TThis version casily passcl Ussth § branses ol ‘ngTER, Id. e
B, WO, K31, i is owrrenily cofificd as 42 ULS.C Fivms,

“Sew Uimniienit, nobe 24 supes, 46 U, Chi. 1. Rev., st 414=-20

" Aancll, 436 U.S. st 649-K).

SChole, st 24 mpea, st 795 (statciment of Rep. Baick This pesithen was esposod iy
all of the Repubdicans wiw spoke against the Shoerman amcnadment. Sox i, ar 791 (starcmont
il Reps. Willarelk, &, st 793 (siaterneni of Wep, Polamd); of. ot U5 (sraremwont of Rep. Hurchanly
id, at TP (marement of Rep. Farnsvawrrh),
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1250124 (DRTIL
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whose votes defeated the first eonference report cited and diseussed
these cases as the source of their opposition, ™

Although the Sherman amendment had nothing to do with §1
of the 1871 Act, Justice Brennan found the reasons for its rejection
pertinent to the imposition of municipal liabiliey wnder §1983, le
argued that respondeat superior impuscs an obligation on employers
to prevent their employees from committing torts that is much like
the obligation to prevent Klan violence imposed on muinicipalitics
by the Sherman amendment.* It follows, therefore, that “creation
of a faleral law of respondear superior would have raised all the con-
stitutional problems associated with the obligation to keep the peace,
an obligation Congress chose not to impese because it thought
impaosition of such an obligation unconstitutional ™

This reasoning proves too much. Justice Brennan asserts that
respondeat saperior under §1983 would have raised the same consti-
tutional objections as the Sherman amendment because it 1o jm-
poses an obligation on municipalities. Bue if all such obligations
suffer the same constitutional infirmity, why was it not also un-
constitutional for Congress to impose an obligation to obey the
Constitution on individual state officers? The only difference be-
tween requiring an individual officer not to violate the Constitution
and requiring a municipality to insure that its employvees do not
violate the Constitution is that the individual officer is made re-
sponsible only for his own behavior, while the municipality is made
responsible for the behavior of agents. But that distinction has

"Soe, e, Glolwe, moste 24 smpra, at 795 (lisgussing Mrigy amd Colbootor v, 1y ) {statomant
of Wep. [laick; i, ac 793 (isgussing Calleerer v 1hav) (statemont of Rep. Polamdl: &, se 7990
tiliscussing Callecter v. 1)ay) (stavement of Rep. Farmsworth),

=436 U.S. a0 8934,

“0d. In a forone, Justice lirenman sl thae the Sherman amcmbment was the vy
form wf vicarious Fahility prosented m Congress and conelubal that “ommlsinal with the
alence of any linguage in §1983 which can casily be cmstrun s ereare reipendcal tuperiar
liahility, the inference that Congross did mot imienad o impese such lialsiliey s spuite strvomg.”
436 U5, st ) 057, Omithe omstrary, any such inforenoe depends ion crismens ansurptins,
The nature of the liabilitr e b inpesal by the Sherman aawndnsent was significant]y
ifficrent From ropesdea speriae, amd its rejoction canmit reasimaldy be micrpronad o say
e thiong at all sl the gquestion. The Shorman amuemdoent weosld have nade the munic-
ipality lialde fisr wnloa ful scts cvmmminnl by anyone—citinona, emplimoo, o arangore—
within municipal leundarics. Although a fow staves snd FEnglamd muy have haad similae “riot
scts,” soe Cilolee, nete 24 smpra, 2t TE-41 (statcment of Sen, Shormank il ot 792 (starement
of Rp. Burler), this wan an unusually severe form of vicarious lialilivy, Reprdcar i,
ot the oihicr hamd, was an slresls lemrg-ablishual sl uneserprionable cmmmmn-lae rule.
See City of Oblshesa City v, Tuttle, 471 LS. 800, $15-39 (1985) (Sewvens, )., dissenting).
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nothing to do with the eonstitutional principles that made the Sher-
man amendment objectionable. Indead, the cases relicd upon by
the opponents of the Sherman amendiment—Callecior v, Day amd
f'ﬂl@ T ﬁ"ﬂl:lit'ﬂﬂ;d—;ﬂ'ﬂlll'm:l federal efforts wo il'li]hm; durtics on
individual state officials. The Sherman amendiment’s opponents
were able to make their argument only by claiming that munici-
palities were identical o individual officers as regards the principle
of dual sovgreignty recognized in these cases.

Thus, if Justice Brennan is right—if Congress would have found
the imposition of a duty on municipalitics to prevent their em-
ployees from violating the Constitution subject to the same objec-
tions as the Sherman amendment—then Congress would have also
opposed the imposition of an obligation to obey the Constitution
on individual state officials. Yet everyone agread that §1983 was
intended to do just that.* The moderate Republicans whose votes
defeated the Sherman amendment voted in favor of §1983.+

These votes can, however, be recomciled. The opponents of the
Sherman amendment distinguished between imposing an entirely
new obligation on a state officer, and requiring a state oflicer to
discharge obligations already imposed by state law in accordance
with the Constitution. “The federal government could not add to
the dutics imposed on state agents by state law an additional duty
to prevent Klan violence, but the federal government could require
state agents to dischargre duties the state had already placed on them
in aceordance with the Constitution.* In other words, the argument
that the federal government had no power to impose obligations on
state agents did not include the obligation to obey the Constitution
ir the pursuit of cnds established by state Jaw.,

“Hoe, r.g.. (o, moe 24 ropree, at 795 (statement of Hep. Wairk =l was hehl also in the
case of Prigg v. Ponayvivania (1 speak frem recodleetion only) that it was ms within the
power ol the Congress of the Unital States 1o lay duties upen 3 Suate offser; thar we oot
cvmreraral a sioie el’lkﬂ (1] dll any dut_q.' 'Il'l.ﬂ‘rl'\l.'r. EL] n]&r; ml 1 :pi Fnlhmnl i b moe
tha Jilferoree Dactw oon that and cummanaling 3 municipality, which s oyually the createre
uf the State, oo perfoem a dur™

“emell, 434 U5, ot ARI=RY: soe, g, Clole, mte 14 smpra, 2t 134 (staterment off Hep.
sk il ar 365 (statcment of Bop. Arthor); i, ot J67=68 (sstomont of Rop. Shehbm); il
at IRS (satement of Rep. Lewis)

S amparr Clobe, note 24 mprew, st §17 1wivh if. se SO0,

T his distinctmsm wes deran 'h‘\: & gl ool eI thse Slcrman aascom o, Sew,
., Cilde, meste 24 nopew, ot 794 (stotcent of Rop, Polaml); il st 799 (statcment of Rep.
Wairk; il (stavement of Rep, Burchandy if. ar 799 {stacement of Rep, Farmswaorth) £F Lovia,
The: Secviown 1983 Municipal Inmsanity octrine, A3 Caorgetenn 12 ). 1483, 15I0=31 (1977).
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This distinction may sound hollow to the modern car. After all,
requiring a state officer not to violate the Constitution while per-
forming dutics imposed by state law is still imposing an obligation—
the obligation to obey the United States Constitution. In both cases,
a state officer is being required by the federal government to act in
a particular way. “The distinction may be justified, however, by the
difference in degree of intrusion by the federal government into
the operation of state government. In any event, and however weak
or strong the distinction may appear today, it was recognized and
accepted by the members of the Forty-Sccond Congress.

What this means, morcover, is that the constitutional objections
to the Sherman amendment have no bearing on whether a munic-
ipality may be liable under §1983 on a respondeat superior theory.
Under Collecter v. Day and Prigg . Pennsylvania, it was thoughe that
Congress could not impose obligations on individual state officers.
But there was no constitutional impediment to holding such officers
liahle if they violated the Constitution while performing tasks del-
cgated tw them by the state. For purposes of Collector v Day and
Prigg, there was no distinction between individual and corporate
agents of the state.* Thus, by analogy to these same cases, Congress
could not impose affirmative obligations on municipalitics. 1 low-
ever, still reasoning by analogy, there would have been no consti-
tutional impediment to holding municipalitics liable for constitu-
tional violations committed by municipal emplovees performing
tasks delegated to the municipalicy by the state.

Il. Mernooovocical Issues v InTeErPRETING §1983: TowarD A
Cosmmon-Law Founpamion ror Municipal Liasrry

What Fellows from the conclusion that Mewells analvsis is
unsound? Does the inadeqguacy of its reasoning imply that n:srpum-’cﬂr

*=This was Representative Blair's srpunwet cited spes ot nete 42, This conelisionn is sl
amsistent with the prevailing logal thesry, which el that 2 mumicipsl corpwseation is mwerely
an agent of the state tis which somne of the duties iof prverning have been awignal. Soc, e g,
Shearman & Redfchl, The Law of Nagdigenoe 18116=27 (3 al. 1050 Dillen, The Law
ol Municipal Ciwporations $§29-39 (187 1); Cambey, Camnstinuptiomal Limiratiens, 211 (18463
Camidey, Gioncral Primciphes of Crmstitutional Daw M4=45 (1250),

Interestingly. Justice lronman reficd s the dontity latacen imfividual and oorpesrate
mpenes in Part | il Manell to explain why the sdijoctinns i the Shorman smwmlment (il s
suppurt the crwclusion that mnicipalities combhl never le lialde umber §1993. Soc 434 U5,
StAMD; Mo, 47 US.C §198 3 Musvicipal §ialilio: The Memell Shosch Boomes 3 | Raorned
Picture, A3 MN.C. 1. Rev. 517, 535=06 (1987),
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superior should be fully applicable to municipalities? Other enm-
mentators and one Justice have reached this conclusion, arguing
that if the lainguage and legislative history of §1983 do not preclude
municipal liability on a respondear superior theory, then the fair as-
sumption is that it was intendad to apply to suits under §1983,¢
These commentators note that the doctrine of respandeat superior was
used against municipalities in 1871 and argue that the members of
the Forty-Second Congress were familiar with common-law prin-
ciples and presumably intended them to apply.

This is a conventional method of statutory construction. Courts
often assume that if the language and legislative history of a statute
are silent on a question, the legislature intended to incorporate then-
prevailing rules of law. |lenee, it is certainly plausible to interpret
§1983 w incorporate nincteenth-century  principles of respondeat
Friperiar.

Theargument is plausible, but incomplete. “To be sure, municipal
corporations sometimes incurred lability under respoudeat superior
at the time §1983 was enacted.* Bur mare commonly, municipal
corporations were insulated from liabilicy by various immunity
doctrines not applicable w private corporations. For example, mu-
nicipal corporations were not liable for wrongs committed by mu-
nicip:" employees performing “governmental™ rather than “corpo-
ratc” (we would now =a v “proprictary”™) activitics. ™ “This limitation
on municipal liability is significant here because, while the classi-
fication of municipal activities as “corporate”™ or “governmental™
was often controversial, ™ the vast majority of §1983 claims probably

Hee, ., Pembanr, 475 US. ot —__, 106 5.Cr. ar 1303 Sy onn, | CCNrTing B part
anul comcurring in the judgment); Mead, mote 46 mpra, st SI=42; Mum, From Monre i
Moncll: Defining the Scupe of Municipal Liability in Federal Coures, 51 Temp. 1. Q. wr,
A1 0 05 (10TRE Cimnmient, 47 Mok, 1. Rev, 517, FE2=5T (11 Cammmncnt, nete 30 gprw,
4 U, Chii 1.. Rev. at 952=55; Comnvent, 64 Jows [ Rev. 032, NHS=5T (1979 MNore, T
1 hisfsora 1. Bev., #U3, 917-20 (1979,

=t Ciooley, The Law or Tors 61917 {1877 (citing caseal; 1ilkon, mewe 6 smprw, at
§E752=002 ll.'ilil'lg cascal, Shearmen & Modfichl, mae 44 ruprd, ch. B {l:ill'ns' casea). Sew alss
Pembour, 473 U.S. 3t —, 104 5.Cr. 1292, 1303 (19%6) (Seevens, )., dixsenting); ity of
COklabwwna Ciry v Turtle, 471 U.S. at R34=34 (Siev e, |, dimsentingh: Moul, note 44 mpes,
ar 517 Blum, mote 47 smpra; Comment, mote 30 ppew, 46 U i 1. Mew. v 954-61.

FSee illin, note 46 supea, ot §5753-55, 764, TTR-NIK Camsley, mote 48 rmprar, ot 619=20%
Shapes, Municipal Liability for Pulice Torts: Am Analysis of 2 Strand of Amserican Vgl
Wlistory, 17 U, Miami L. Rev. 475, 478=79 (1963); Note, 10 Am. St. Hep, A4 (182 citing
cascaly soe alss € aen v, L-H'?. ol Tr'uh'lu-mll.'ncr. 5 ULS, &2, Add=47 [ 1mn),

Shee illon, nate 44 smpea, §766 a0 724,
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involve municipal Tunctions that were tradiconally classificd as
governmental " .

The “governmental functions™ immunity apparently was not
available if the wrongful act “was expressly authorized by the gov-
erning body of the corporation, or where, without such special
authorization, it . . . has been ratificd by the corporation.™? “This
is rather similar to the policy rule of Manell. Conseyuently, and
somewhat ironically, proponents of the view that §1983 should be
interpreted consistently with commuon-law principles in use when
it was cnacted may find themselves reaffirming the poliey rule after
all. In any event, advocates of this interpretation of 1983 must
cxplain why municipalitics can no longer rdy on the common-law
immunitics.”

Simply posing this question suggests another: why should la-
bility: under §1983 depend upon—or have anything to do with—
the common law of 18717 Why, in ather words, should congres-
sional silence on the issuc of municipal liability be interpreted w
incorporate and freeze then-existing common-law rules?*

“levin, nute 45 mpra, ot 1521 0,156,

2 Wl maste A e, §770 a2 TI0 & m.2 ',t':ting casgsl), Sew alsn f:ll"k'."‘, e 448 pra,
st A21; Shearmon & Rolchd, mote 46 mpra, §120 ot 148, Shearman and Ralich! went
farthicr than this aol asserved in 1862 that the distinction between grvernmental and cvsporate
activitics had bevn -E‘I'I'ﬁﬂ't‘h I“l.'luh“:l!nf." T, 1 loss over, tlll.'!’ alid ot st wlves d s T i
with any suthwity, and, in light of the eases citald by Dillom, Cimsley, amd wthers, it appears
that Shearman aml Redichl were trying te shape rather than descrile law, Althosgh in-
scciirate af the time, Shearman’s and Rediichls awscrion sulsopeentle bocame the s in
mwet stares, Sec et 54 jnfe,

o (dwen v City of Imlcpendence, 445 U5, 622 (1990), the Supreme oare held thar
tha oL 'p:lﬂl:l'nml:rlal Tt ms™ 'lmmunit_'r v ot avmilalsle §ee mh‘i"ﬂlirk‘! suimal
wmaler §itm). 1 racing the ssurce of this doctring o the principle «f WACTUHN hﬂliuﬁi‘l}',
the Court explainal: “the aunicipalinys ‘guvernmental’ immamity s edwicasly alwogail
by the swereign’s ensctnment of 3 statute making it amcnable o suit. Scoton 1983 was juse
such a starute, Hll-' ilh.‘hklin‘ mumicipalities within the class of “pormwn” sulseer we lialsbicy
for viedations of the Faleral Constitution and laws, Congros—the suprome swercign on
matters of foderal law—alwdlishal whatever vostiges of the Statc's ssvorcign immuonity the
municipality prasessal.” Mo, ot G47-48 (foosteote sanited). This s e divie, The faer that
t'.nllgﬂ:ti cvrhd hmog lllﬂlﬂl":‘l this ||nm5ci|u| i-ﬂlllulnil_r ahewen pwot mcan that & Jdid = In
proecimcdy the samwe way, Congress coubl have slwgested the traditemal ommmsn-loa -
momities of imlivialual wlliciale, Y the Supwome Cinrt has bicld that {smngress disd st sleidish
et bR cﬂilﬂiu- 1R, See i G =AR, TH=HA ngﬁ‘i arml m.'lﬂ“'l’"l_';l‘ Tonl.

"The rules of mumicipal liability i the ststes hove uiulrr:lnc vl el Mﬂ im the
last 117 vewrs as @ prowluct of lnsth julicial and Tegislative efforts, Soe Prosser & Rocton,
mide | F ] nE1-52; Hlllpﬂ. e 4 Ll s S alsae { b v, l.sq' ufl [ﬂhjlunkl‘lﬁh 45
LS. at 6H0-K7 (Prwedl, ., disscntimg).
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The language and legislative history of $1983 say nothing about
a great many issues inaddition wmunicipal liabilite that arise under
the statute. To name only a few, the statute and its legislative histor ¥
do not indicate what defenses are available,”™ who bears the burdens
of pleading and persuasion,* what kinds of damages are recover-
able," or whether exhaustion of state remedics is required.™ Surely
Congress must have lieen aware that cases under §1983 would raise
many issucs not answered by the text. The legislative history sug-
gests an explanation for Congress” silence on these issues. Sup-
porters of the 1871 Act wanted a federal remedy for injuries as-
sociated with the denial under eolor of state law of federally protected
rights. Once the existence of a remedy was established, however,
the Aet's supporters were content to allow the courts to develop
its boundarics as part of the federal common law of torts, Thus,
on the few occasions when opponents pointed to the omission of
particular details from the Act, supporters answered that such pro-
visions were “not neeessary because the common law gives a
remedy.™

One can, of course, read these references to the common Taw as
evidence that Congress thought it was incorporating then-existing
common law into the statute, Far more likely, however, is the con-
clusion that Congress intended the federal courts to shape and
develop this tort as part of the gencral common law, Tt was the
hevday of Swift «. Tyson™ the existence of an evolving common
law and of federal judicial power to share in its development was
a given. Indeed, some members of Congress apparently understood
§1983 as nuthing more than a grant of federal jurisdiction over
common-=law tort actions that had previously been heard exclusively

e, eg., Tenoy v, Bramdiwee, 341 U5, 367, 376 (195 1) Picrsen v. Ray, 386 U5, 547,
JE4=55 (7).

e, e Gomer v Tidede, 446 ULS. &35 {190,

Thee, e, Memphic Cimmmunity Schend [Nsirict v. Stachurs, 106 5.0 2907 (1784)
Smith v. Wade, 441 LS, 20 (1980% ity of Newpmat v Faat Concerts, I, 453 ULS, 247
(11 g Carey v Piphus, 435 U5, 247 (1978)

*See, e, Patsy v, TRl of Regenes, 457 UK. 496 (P2,

See Cilidve, mote 24 smprer, an 707 (statement of Sen. Shermank: soc alsoid. st 771 {(stanement
of Sen. Fulmunudsk s 24< M0 amprs and scoompranying text.

=166 Per. ) (19842).
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by state courts Thus, while the issue is not free Trom doulst, thie
sounder view is that—as with the Sherman Act amd the Tederal
halwcas Corpus s:.—.um-.'—-{.:lm-gn:ss irltl:l'll.h,'l.l ok nlll_'r o allow the
commion law to inform FI1YR3, but also to permit the common-law
interpretation of the statute to evolve with the rest of the common
T,

The Supreme Court has sometimes said that it docs not have
common-lawmaking powers under §1983.4 Where the lainguage and
legislative history do not make congressional intent clear, the Court
has said, §1983 should be interpreted by assuming that the “mem-
bers ol the 424d Congress were Familiar with conunon-law principles
. .. and that they likely intended these common-law principles
obitain, absent specific provisions ta the contrary.™' Notwithstand-
ing such statements, the Court has scldom hesitated to abandon
historical inguiry into :lmg‘n:ssilmnl intent in Gvor of its own anal-
vsis of sound public policy.

Consider the cases on official immunity.™ The language and leg-
islative history of $1983 do not indicate whether state officials may
assert immunitics, and the Court has engaged in an U-I'Ii-r:i:tl-h}'-
official analvsis of whether immunity is available. In its carly en-
counters with this question, the Court simply asked whether there
was an analogous tort immunity at common-law amd assumed thar
il Congress had wished to abrogate that immunity it would have
said s0.* But the Court did not adhere to this approach in subse-

@il emator | Twrman 1""]"'“ hiis rommarks l"‘llF-HIII.;llll with the statcrment that §1 of the
IRTE Civil Righas Aet “creares po new couse of action, I whale effect is o give o the
Foloral Jificiary vhar which meew Jos et Dlorng oo it—a jurisliction that may be omsti-
tuthemally comferred upes e, | grane, bt that has mever vet een conferrad upon it” Glele,
meste 24 suprw, app. at 214 See alw Burz v, Fosmamon, 438 LS. 478, S02, n 00 (1978),
syuesting | Districe ool Cisbunboia v, (arger, 4000 UK, 418, 417=28 (1971

e, of. Malley v Tiriggs, 475 LS, 305, . 106 5.0 10ME, R (1VRGK sce also
Wiend %, Sericklamd, 420 US, o, 316 (197 5L

Dty il e et ¥, Fact Ciomcerts, lne., 453 ULS, 47, 158 (190). Soc abss, e.g., Malley
v Wriggs, 475 ULS. M35, 106 5,01 10092, M7 (1996); Drisorns v. Lal lue, 460 U5,
318, 330, D34 {190k Pierson v. Ray, 386 ULS, 47, S50-58 (1%5) ("Congress would have
specifically s prowided ol it w isheeal v almelish™ commpmmomni-law Joggrings),

"_"'“'lt [atiErmn escrilmal hore b oest Binitead o thee dssasg of odlicial illll'l'h.lllil':l- Tt can e
Femorml iny v Clmart’s seslution o othr qucstions mat resolval by the language o legislarive

sty ol BIUHE, JSew, .., cases cited 3t nees 55-58 supra.
| “Hew, e ., Tenny v Pramdluse, 340 LS. 367, 174 (195 1k Piersmn v Hav, 386 LS. 347,
FR4=35 (1AT)
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quent cases. In some cases, the Court ignored or disregarded the
common law and resolved the gquestion of immunity solely on the
basis of policy considerations such as whether liabiliey would have
an windue chilling effect on decisionmaking.® In other eases, the
Court examined the common law to see whether it provided im-
mnity, @l asked whether the considerations suppeorting  the
commun-law rule likewise warrant immunity under §1983.4 In still
other cases, the Court discussed both commuon-law and public pal-
icy considerations, without explaining how these considerations are
related. ™ In none of these subsequent cases did the Court limit its
examination of the common law to the period before 1871,

The inconsistency berween these cases and statements that § 1983
should be presumed to incorporate common-law doctrines well-
established in 1871 is striking. Whatever it may say, the Court does
not adhere to the common-law as it stomd in 1871, Nonctheless,
the Court continues to deny that it can make—and has been making—
federal common-kiw pursuant to §IVRI. This retieence is unnee-
essary. Congress left all bur the most basic questions of Hability
unresolved when it enacted §1983. It anticipated that the common
law would 6l the gaps and in no way suggested that the Courts
should not depart from the commuon-law as it existed in 1871.%

=See, e, Procunicr v. Navarctie, 434 U5, 555, S61=A2 {1978k larlew v. Fitagorahl,
457 L%, B 192y,

“hee, g, Imbler v. Pachoman, 414 U5, 87, 424-25 (1976)

=Sve. e, Vallew v, Mriggs, 475 U5, 338 (1984 Tower v Glover, 467 LS. 914 {14
Wimnd v, Sericklanad, 420 U5, 308, VIR=22 (1975% Schewer v. Hhades, 416 ULS. 232, 140-
4 (1974 Do Valley amd Tower, the ot Jid cxplain that the * initisl qoirs & whether
ain allicial claiwing ivmmomity amler §1PRY can posint fiv 8 Commerm wi-law cominterpaart o the
privileyge he asscrrs, ™ and that if sisch a priviloge is G i cxisg, = the Ciurt et consisders
whether $19KYs listoey or porpeses nenctlcloss coisel against recngniving the same im-
munity in §198 actions.” = Malley, 106 5.0 st W05 (psting Tier, 467 U5, ;0 920,
Lhilw mgh this tells us the order i which o sk questions alew histery amld pelicy, i docs
ot explain wlhag in 1981 history or prerpeses™ will trisgs the commmmn-lea or why, Mar
o this description cxplain the cases in which history bt o pedicy or pelicy Tast et
Finstowry wars velial s,

/.-a" Senbth v, Wadle, 461 U5 0 (1R, ohe Court ekl that a plainill ool rocever
paumitive damages against state oflicials who actgl with rockhos imbifloremos wo plaineifl’s
fesleral rights Hani by J'utﬂn: [ pe v+ l-pin-;nn fowr the @ imant siml Justice Hahimpriist's wlinsrmae
included carensive discussion of nincteenth-contiry sl sthorities. In 3 soparane
dissent, Justice (0 onmnar came chise to sdvocsting this approscls i imtorprcting §198 1 She
sgreed that it made sense 1o sk 1 the commmmmn-law 35 it wxistod i 1ET 1 “when ilwre was
a generally prevailing rule of commen B, far then i is reasswabile o assame thai I':_m—
gressmen were familiar with thay rule sl fmagginad thar it wenbd cover the cnise of acties

v — e e - a

".-_:. Hrd:n " d :i:_' - 1 * (TJ.
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1 An Inrrooucrion 1o The Foososc ANALY s1s

The econclusion that Meowell is unsound and that the rules of
municipal liability should be developed as part of the faderal com-
mon law obviously does not establish who should incur lalility
when a municipal employee commits a wre. Shoubd liabifiey be
imposed on the employee, the lnunn.lp:hh or bisth? We now turn
to familiar tools of ceonomie :111|\ %5 Loy explore this problem.™

Put sumply, l-lie analvsis asks how tor f.lq:stgu. a liability rule thae
will maximize the net cconomic value of muaicipal activicy—the
excess of its cconomic benefits over its conomic costs, This inquiry,
in turn, reguires attention o three components of coonomic value.
The first component is the cfficiency of the precautions or deterrent
measures that result under alternative liabiliey rules. This is really
a rather simple notion: liability rules create incentives o take pre-
cautions against accidental injuries and stand as » deterrent to in-
tentional harms. These precautions and deterrent measares priduce
Lenchits in the form of a reduction in the number and magnitude
of injuries, but they also inmpose costs on the indisiduals and in-
stitutions subject to liability, Economic analvsis undertakes to iden-
tify the net gain from prccautions or Jdeterrent measures under
alternative liability rules and, other things being equal, prefers the
rule for which the excess of benefits over costs is at a maximum.,

'Il'lt':r e m‘:lil'l'".. it sh cvmstimumal, “wlen a -E:Frvii'u;ant \llht in mﬂhrl'l_r x-ulhh-d, o
strains eredulitny e argue that Ciegress simply: assamed that one view rarler than the ather
womilil powerm. o .o O it is ostalilishad that the commem Lo o 1871 prsceles us with ne
real puilance o ihis question, we shomdhd ten e the podicies moderby o BERE o derormine
w hich rule hest sooends with twee peodiics.” &d. at 95,

A mumleer of reoot papers analvee rules of vicarisses lialaliny froom the comweemic per-
spoetive, Lt dhe ot Jirectly shlress dhe Rabilioy of municipalities. See Kraakman, Corpesrare
Lialsility Strategics aml the Cists of gl Conerds, 93 Yale 1. ], 857 (1984 Kroskman,
Cistckerpers: The Anavsny of 3 Third-1%ny Enfircoment Stratepy, 2 ), 1. Fom, & Org.
53 (el lamdes & Pvsner, Josio amd Mubtiphe Torfeassrs: A Fononie Analvsia, 9 |
logal Sewl, 517 (1990 Svkex, The Fovmwmnics of Vicarsws Liabilicy, 93 Yale 1. ). 1281
'“"ﬂl'l “llrn'u'l:l'lcr The Fovmwwnas ool A bcarswrs !',-I-ullhj "'n ken, “The swmwlarses of Vi

- =2 A Fovawmnic .-‘Imlllnn ol the Sowpe ol ?Jlﬂﬂiullu.ru‘ Rule amd Holamd
”r-rl e, 10 | larv. 1. Bevw, 1 [hereimaitver | e Peamdaries of % carions
Lintulits | S of the principlos devehymal in this licrature apply diecaly o the puldic
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Nonctheless, some readers may find our analysis incomplete as
a normative basis for policymaking duc to the omission of expross
attention tn “compensation” or some other concein able policy ol-

jective. In any event, the issues that we address are by all accnunts
central to—if perhaps not exhaustive of—the policy debate,™

V.. RuLes or Ornicias hasusrry

The vicarious Liability of emplovers in the private scctor is
almost always juint and several with their emplovess. With very
few exceptions, plaintiffs cannot reach the cmplover of the tore-
feasor unless they can also establish the tortfeasor’s individual lia-
bility. OF course, the individual Fability of the injurer is not suf-
ficicnt to allow the plaintiff to reach the injurer’s emplover—rules
like the scope-of-cmplovment rule and the independent contractor g
rule act as limitations on the senpe of the emplover's vicarious
Kability. Thus, depending upon the circumstances in which an
employee commits a tort, the cmplovee may be liable afone or the
employer may be jointy and severally liable with the cmplovee,
but lability on the emplover alonc is extremcly uncommon.

“The existing rules of liability that apply o municipalitics and -

heir emplovees under §1983 are often
[ g —m—

the plamtiftt cannot recover from the mumcipalicy without also
satisfying the policy rule of Mawell, In these cases, the policy rule
functivns like the familiar limits on vicarious liability mentioned
alwive,

Another class of §1983 cases finds little parallel in the private
scctor. Rules of official immunity sometimes allow public officers
to escape individual liability under §1983. But Ower & City of
Independence™ provides that municipalities cannot raise official jm-
munity as a defense to their own lability. As a result, municipalitics

A plantf ma mages
From +he Wﬁ. commife) |
L B‘t A in e P"‘""*—-&‘*‘}
‘#t Ifllnﬁy;_& ‘“M M};
hiert £ mupicipe |

There s, of cowrse, much muwe that ookl be ssil slewst the robe of commamcs in
devehoping kegal rules. See. e, Durwrkin, Is Weakth 3 Ve, 9 ). logal Sewd. 191 (190%
Rrmnen, Wealth Asvimizsten a3 3 Normative Principle, % |. logsl Sewl. 227 (1o
Perencr, The Value of Wealth- A Commment en Dwisrkin smd hrmmuan, 7 ). Logal Soed. 243
(1o Pouner, Utilitarianism, Fommics, snd 1egal Thery, & J. Legal Stmd. 100 (1979,

=Y US. £22 (1,
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may incur liability under §1983 even il the individual wrtlfeasor is
immune. | lere, ton, of course, the uulnici!:;tlﬂy's liabiliny 15 con-
tingent on the plaintiff's ability o satisfy Mowell's policy rule,

Qur analysis will not question the efficiency of these rules of
immunity where they apply. The doctrine of official immunity
raiscs a number of difficult legal and cconomic issues,™ but we shall
assumie that rules of official immunity are immurtable and direet our
inguiry to how the rule of vicarious liability should be designed
given the existing rules of immunity. We muse Lligrl:xs briclly, there-
fore, to sketch the limits of official immuniry,

Cerrain classes of individual defendants are “absolurely™ immune
from damages actions under §1983. Specifically, absolute immunity
has been conferred upon state legislators when acting ina Il:gi.ﬂl:ilit'l:
capacity,™ upon judges when not acting in the clear absence of
jurisdiction,” and upon prosceutors when acting as advocates in
the eriminal process,™

Otherwise, all public officials can asscrt a defense of qualified
immunity under §1783.™ At first, this qualificd immunity  hadd
both a subjective and an objective element; an official could be
held liable for committing a constitutional tort if the official “knew
or reasonably should have known that the action he ook . . . would
violate the eonstitutional rights of the [plaintiff], or if he ok the
_action with malicivus intention to cause a deprivation of consti-
tutional rights or other injury. . . ."™ Because this formulation,

S, ex.. T"lwtl.-iu, Private Law Nealcls lor € Wicial vy, 42 1. & l'JlIIIl:llq'l. Priskw
FR(197H)

ey v. Mrandhene, 141 U5, 367 (195 1% see alss Lake Cammtry Fataigs, lsc, v Taluwe
Itp':inllul Manning Agoncy, 440 LS. v (19T (alwobute ity fore I'I.'Filllll'l.ﬂ '!.'El'-\-'!“ W
acting under authority of interstate compact).

“Sewmp v. Sparkman, 435 US. 3499 (1978 Pierson v Ray, 386 LS. 547 (1967)

“imider v, Pachtman, 424 U5, #f (1976). In leah febier, 414 U5, st 430-31, aml
Frmbgur, 475 L'.5. &t
jusdgment on whether o proscouter s entitled m absolure immunity whon he scts o an
malvibmiseragaer o if“nl-iF:lur rather than s an sdvocane,

L U040 an 1295 n.2, the Sepeeme Conrd exprossly Feseril

= Although the Supreme Court has s imsuenl 3 Dikanker hedling thar all stsie aod hecad
wlficials are entithed b at beaar cpualificd nwmiey, ic has extendal soch immumry e coery
pulslic wificial who has sught i, See, cg, Pierson v. Ray, 386 U5 S4T (19ATH fpwshice
nificersk: Schewer v. Rhawles, 416 U5, 117 1197 ) [ovecutive sl hicials ) Procumicr v, Mmarcric,
434 LS, 555 (19TRY (prason aslficeals); (10 o v. Dvnallson, 412 U5, 63 (1975) foncnial
Hwrsprinal sdiministratoraly Wiwal v Sorscklamd, 410 U5, R {07 8} (schwwd Bmmarad snconlscre).
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kg, Proicunier v. Mavarctie, 434 U5, at $41-A1; sor also | larkm « Filf!rl’dlﬁ'. 457 U.s
RONE, BOE, n 2E (1OND)
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particularly its subjective clement, made it ditficult for public
officials to obtain summary judgment, the Court revised the gual-
ificd immunity standard in Harlow . Fitzgerald ** Harfee climi-
pated the subjective dlement and made the objective clement maore
favorable to defendants. Government officials now enjoy immunity
from liability for civil damages “insofar as their conduct does not
violate clearly established statutory or constitutional rights of which
a reasonable person would have known.™ Public officials have a
duty to follow clearly setthed law, but are immune from suit if
their actions were of uncertain legality under an objective standard
when they were taken.™ Qualificd immunity is also referred o as
“good faith™ immunity: acts that satisfy the Harlow test are saidl
to be acts in “good faith™; acts that do not meet the test are said
to be in “bad faith.”

As noted, municipalities cannot claim the same immunity as their
officials under §1983. This is true whether that immunity is ab-
solute or qualificd.® The vast amjority of municipal liability cascs,
however, involve aets by officers who are entitled only to good faith
immunicy.*

MRT LS. RO (1D

wfd ar RIK, See also Davis v, Scherer, 468 LS. THE (1954,

Y. Mitchell v, Formvth, 472 LS. 510, SI=A% (jmit) Monmis v, Elalde, W23 F.2d 723,
TU2=18 (0] (e PORTY Ddagrueses v, Mingeey, 763 F. 2 1560, [565 (Feh Cir. 199 5), Sov penerally
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s hwen v, Uity of Imbependonce, 45 U.5. 21 (19,
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ol Lalavee, f41 okl i i, =120 (Sih Ui, IR
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N, Uik Score oF Mumcran Laamiry vor “lan
Farrn® Acts ov Mumiciean Fyruovees

Seiting aside for the moment any consideration of “goaod
faith™ acts, and assuming that a cause of action against the individual
official for bad faith acts is efficient,” we now examine whether
the policy rule of Mowell is an cconomically sensible criterion for
the imposition of vicarious liability on municipalities. We conclude
it is not. The application of common-law ageney principles, in-
cluding the doctrine of respandeat superior, would likely produce
improvement. Moreover, we contenwd that a negligence-lased ap-
proach to municipal liability Tor bad faith acts might do beteer still.

A. THE SIGNIFICANCE OF THE CHOICE BETWEEN PERSONAL LIABILITY
AND VICARIOUS LIABILITY

Itis perhaps tempting to assume that the choiee between vicarious
liabiliey (a regime in which emplovers and employees are jointly
amd severally liable) and personal liability (1 regime in which only
employees are lable) is always important on the premise that a
judgment against the emplovee under personal liability will have
little or no impact on the cmployer. Recent work on the ceonomics
of vicarious liability, however, suggests that the choice between
vicarious lability and personal liability has no economic conse-
quences if two conditions prevail: (1) the employee has suflicient
assets to pay any conceivable judgment against him in full (perhaps
with the aid of insurance or contractual indemnification from the
cmplover), and (2) the transaction costs of emplovment contracts
that include terms to allocate liability between the employer and
the emplovee are small. ™ The intuition that underlies this propo-
sition is (uite simple.™

Suppose that a rule of personal liability prevails, so that only the
emplovee incurs liability for the employee's torts. In negotiating

“The assumpion that the cause of sctim against the imlividnal empshoer s cfficknt
implics that eoonemic welfare is grearer when the cavse of sction is albwcal thest w lwn i s
barrcd. Withour this assompstion, potentially diffeeule seonad-lar isses coamplicae the
analy sis

=Ser Sukes, The Fiommmics oof Vigarioars |ialaliny, me 70 spea, ar 1270-4 i

|l analvsis assumes that there are no svadematic erns in the sssignment welf lial mlitw
o the p.-u“';umm ol damages umder cither pecrsenal lialwliny or vigarims lialsility: in cither
reginwe, expectad liabiliny is equal e the actual costs safferad by injural partics.
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an emplovment agreement, the cmplover and the emplovee ean
nonctheless include provisions that allocate the risk of liabiliey jucdg-
ments against the emplovee between the emplover and the em-
plovee. Perhaps the emplover will agree to assume some or all of
the risk of liability, or perhaps the emplovee will agree to bear this
risk in exchange for higher wages or other benefis. The precise
terms of this agreement will depemd upon each party’'s attiowde
toward risk-biearing, upon the nead w create proper incentives for
the emplovee, upon each party’s bargaining power, amd so on,

Now suppose thar the liability rule is changed o vicarious lia-
bility. The emplover and the employee must renegotiate their em-
plovment agreement to take account of the Dt thar judgments may
now be rendered against the emplover. The total amount paid to
the plaintift by the emplover and the emplovee remains the same,
however, for il employvees can pay adverse judgments in full under
personal liabilicy, all judgments will be sansticd under either lia-
bility rule. Thar being true, the rencgotiated emplovment agree-
ment under vicarious lability con exactly replicate the division of
liability agreed to by the emplover and the emphoyee under personal
liability.

Mowrcower, if the second condition alwwe is mer, if the transaction
costs of replicating the division of liability and all other terms and
incentives contained in the emplovment agreement negotiated un-
der personal liability are small, then the emplovment agreemente
under viearious liability = tend w replicate the preferred agree-
ment under personal Baliline.™ Ar least the change o vicarious
hiability is unlikely to have any systematic or predictable effeet on
the employment agreement.

Whichever rule prevails, then, injured partics are fully compen-
sated, the incentives facing emplovees are likely to be the same,

= W comarse, il ama |_i wig wowrks ion roversae ol e ’iﬂ'ﬂ'll_\ rule I."I'\Jli!.[l." TP vscarsss |i.1l|-i||!_\
tos prersesnal halsdiny, thins estalsdishang the oopon alomoe s the e rogrimecs, Bormal nwslcks of
bargaining devehypal by game ihowists tvpically. emlealy an assumpiion—Emean as the
“imalepemilence sof irrclevamt sliernatives"—that lesds divectly b this result, See, ep., Nash,
Ihe Bargaining Probdem, 18 Fomwwtrica 155 (1950 Sy bes, The Foswmases of A wcarons
|.iahi|i1_\., TR |".-l-la?1- i the Foomemined ol | aa [lrrl1 sl llishaad 1", 10, dlisseraria 17,
(e can alser shern thiat if complovess can pay all jidgmenes i full wmler poerssnal lalalin
el ilse Framvasciiosn cosis ool i Facting arc |1|.~|_:|'|1:r|ﬂ\.'. tlwn any wrnnpeben, mawi aprveeT thisr

is Parcto optimal froan the peespoctive of the emplover aml dw emphnce malor poresal

laalwliry is alsan Pargcten |1winul Tever thgir |||.fl1|urliu.' wiiler v armsus |1a.|||'|31:|. Fhvad ; honsrmi-
havsgr, mste 71 prd
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and the ultimate allocation of risk (in comtrast to the inial allocation
created by the legal rule) is likely to be the same. It follows that
the efficieney of resource allocation is invariant to the lability rule.

This analvsis scems @t first to be equally applicabile to employ-
mient relationships in the public and private sectors. One necd only
assume that the cmpluj. er amd the employee cach have preferences
among the alternative emplovment agreements thar juintly deter-
ming, fong with each party’s bhargaining power, the terms of their
agreement. 1 hen, if the mutually preferred employment agreement
under one liability rule can be reconstructed at lictle cost wder the
other rule, the choice between the two rules is unlikely o have any
svstematic effect on the terms of the emplovment refationship or
the resulting allocation of resources.

This conclusion is at odds with recent literature on governmental
liability and immunitics. This literature implies that, even if em-
plovees are able to pay judgments against them in full, and even if
the transaction costs of emplovment agreements are low, a rule of
pcr:umal liability will have a perverse effect on the incentives amld
productivity of government workers.” Employees in the public
scctor, the argument runs, perform tasks that benefie the public as
a whule, not just themsclves or the organization that einploys them,
Personal liability, by contrast, is a cost that is borne entively by the
cmplovee. Personal liability thus encourages overcautious behavior
or inaction by the employee: while the employee enjoys all the
benefits associated with his reduced exposure to civil liability, the
costs of excessive caution or inaction fall on the public as a whole.
Proponents of this argument conclude, therefore, that personal li-
ability is undesirable, and implicitly assume that the adverse elfecrs
of personal liability will not be eliminated by enntract {For example,
by the use of mdemnity agreements). They recommend greater
immunity for government emplovees, couplad with expanded gov-
crnmental habiliey,

T'his analysis is flawed. All emplovers, public or private, face
incentive problems. It is usually too costly for ecmplovers to observe
the behavior of cach emplovee at all times, and thus impossible to

“Hew, e, Mashaw, Civil Liability of Concrnment (Mo Proguerey: Wigghus aol € Wlicial
eoountalelioy, 47 1. & Coemp. Prole. 8, J6=18 (1978 Schuck, Hﬂi""g the: {Gamwermment
RS 'h'"l.uq_"l,. Saing Char Servants: The Court, Comgross, aml the Visliliny ol Pulslic
{Mfwials for |Damages, 1980 Suprome Coner Review IR,
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design an incentive structure that perfectly harmonizes the behavior
ol emplovees with the interests of the empliver. The result is the
Familiar problem of *agency costs,” the costs of shirking, of im-

prudence, of overcaution, of inaction, and so on. To a large extent,
these costs fall on the emplover whether the emplover is public or
private,

Because emplovees” ingentives are sclilom perfectly aligned with
cmplovers' interests, the imposition of p;;rs.nn;:.l liability on an em-
plovee may lead to an exercise of caution that is excessive from the
cmployer’s perspective:”® the employvee will perecive henefits from
exeessive cantion in the form of reduced exposure to Tabiliey, while
the costs of excessive caution—decreased producetiv itv—Fall, in the
first instance, on the emplover. The emplover can respond to this
problem by altering the employec’s incentive structure to encourage
him or her o perform more desirably, For example, if a truck driver
for Scars is personally liable for his or her motor vehicle toets, Sears
can discourage ov creautious driving by rew arding the driver for
timely deliveries or penalizing late deliveries. Sumilarly, if a po-
liceman for the City of Chicago is personally liable for the unin-
tended use of excessive foree, the City can try to discourage timidity
or imaction in the pursuit of suspeets by rewarding policemen with
distinguished arrest records or penalizing policemen whose arrest
records suggrest ineffectiveness.

Of eourse, some incentive problems are more difficult than oth-
ers. It may be casy to determine when a defivery is late, but fuite
difficult to ascertain when police conduct is timid. Thus, in our
hypotheticals, Sears may find it casier to remedy the incentive
1_1n>hh:u'| than the City o (:h'u::ll__ru I[l'lm.lgll Chicago can alwavs
amcliorate the problem by indemmnifving its policemen). But that
observation 15 irrelevant: the fact remains that it is in the interest
of any emplover, public or private, to utilize w hatever cost-clfeetive
incentives are available to eliminate the undesirable conscyuences
of personal lability,

Morcover, as uxltlﬂillul above, the ultimate allocation of risk—
and the attendant ser of incentives facing emplovees—will not be

I his |1|'|I-1||-L'|l|| Ay e arisg il persomal “Jlllilrf_\ attaclis omly v e that the emploce
intcds to cavse. Pecanse the emplovoe monld only refram from Wlilmerate s wsluct 1
avosial Balsility, he o she has ne ncentive i bocome snvercautious. Comseuently, there ey
Lo v il e efTioen s emvplinee producrivity. The possiliiliog of Fras o lasuits prodicanal

v inaentivnal misernsluct, hewever, might mdisce onoorcautae cven viimler these cyroumsianoes
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affected by the choice between personal liability: and vicarious li-
ability so long as judgments would be paid in full wnder cither
Habitity rule and the transaction costs of contracting are low enough
o permit the employment agreement that would prevail under
prersomal liability 1o be reconstructed under vicarious liability (or
vice-versa). Under these conditions, the initial locus of liability
simply does not affect the mutwally preferred set of contractual
incentives,” including the ultimase division of liability between the
employver and the enmployvee,

T be sure, the incentives contained in the cmploviment contract
may not be sacially optimal. In the public sector, for example, poor
performance by governmental emplovees may impose eonsiderable
costs on members of the general public while imperfections in the
political process insulate public agencies from any substantial pres-
sure to climinate these costs. Consequently, employment agree-
ments in the public sector may work poorly at mutivating employvees
to serve the public interest. But such problems with the perfor-
mance of public sector emplovees are not affeeted by the choice
between personal liability amd vicarious lability when employees
are able to pay adverse judgments in full and the transaction costs
of contracting are low—the terms of employments agreement, in-
cluding the existence or non-existence of indenmificationf agree-
ments and the like, will be the same under cither regime. OF course,
these rwo conditions may not be satisfied, in which ease the choice
between personal and vicarious liability can have significant effcets
on resource allocation, problems w which we now turn.

B. THE EFFICIENCY OF VICARIOUS LIABILITY WHEN TIIE EMPLOYEE 15
JUDGMENT =-PRUDF

: . municipal emplovees are often
& . - .
unable to pay adverse judgments in Tull. Judgments in §1983 cases

*I'he comcepr of “incentives™ here is wquite birveml, Fow example, sspywise that a vigarwsaly
lialele :I'iln|l|-l1_tn' eciales #o estaldish 2 |r.i-r|-il|-g Mg L sty ll!ll"'ll“. U i pru.'a-“ri LY
against sccmlents. The empaser fimls the prosgram desirslde bocase ins oma s bess than ihe
revluctn

v in his expoertel labilioe. Wkl the lni-mng' program slss b desicalde wnlor
perswnal liabiliny # 17 cmplovecs can pay jusdgments against thom in foll, the amswer is ves,
|'J||'|4wu ves can hnance the program through g roductee in wages, amd i is s antapcrar
fer ghverm o o oo bemuse the ot is sgain less than the rolsction n thoir copecied lialiling
Unless tramsaction costs prevent the complacess from bargaining for ihe program, thon, i
il b ctalshshe] wlhaiever the Iiuhuilir} ruls
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M are sfeuite large; amounts in excess of several hundred thousand -

dellars are not uncommon.™ Plainly, such judgments will -J-l-l.l»—t::'i_

cxcecd the persenal assets of municipal employees.™

The fact thar municipal emplovees are often judgment-prool may
have profound cffeets on resource allocation. It can affeet the scale
of municipal activity; the degree of supervision, training, and other
incentives that discourage constitutional torts; the productivity of
municipal employvees; and the efficiency of risk allocation. 1o un-
derstand these effects, and their implications for the chvice between
personal and vicarious liability, it is instructive to begin by exam-
ining the incfficiencies that arise when emplovees are judgment-
prool under a regime of personal liabilicy.

V. The inefficiencies of personal liability. a) The private scctor. In the
private sector, the incfficiencies of personal liability for torts when
emplovees are judgment-proof may be readily identificd. Under 3
such circumstances, a rule of personal liability allows the business
enterprise to “externalize” costs of doing business by passing off
all or part of the losses oceasioned by the commission of a tort onto
the victim.™ One result of cost externalization is that the incentive
to exercise care to avoid the oceurrence of torts may be inadeyuate,

cither for the emplover or the emplovee. %wn?cwn though -
Alhd—-—‘:wl.’f{

1\. = Mahowsl, e § mpra, st B0,

=M oomrse, nmenicipal emploces expesal tothe risk of lange judgmenes winder 3 rule of
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wrilinate. Faphvces may suceced in olaaining indemnification for liztaline that arises from
s by lschan jesr. II;\ a‘fuﬁnﬂ woninderminal s q,'ll'l'l_‘lll.l_i v, the ovamicigaliny (o irs \HII.'FH"L“II'!HTIH
i elfeet inpwises vicarus lislulity awn iesedl by comnrace. oy imlg'lllt'l'll will generally b
satisficn in full, aml, a3 segppestod alwse, the cloice erween porsmal Taliliog aml vicarsas
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a judgment-proof employee does not bear the full cost of the injurics
that he causes, the prospect that a judgment coukd render him
bankrupt may motivate the emplovee to exercise an inefliciently
high level of care if he is risk averse, 10the emplover cannot climinate

—}—ﬂm-ﬁm"ﬁrr for excessive care except through indemnification—
potentially very costly to the employer—the employer may decide
sinmply to tolerate the excessive level of care.

In addition, if cither employees or prispective injured partics are
risk averse, the allocation of risk under personal liability may be
incfficient, Risk allocation could be improved if the risk of injury
were shifted to a more efficient risk bearer such as an insurance
company or, in many cases, the employer.

Finally, in a competitive market, the added profitability that re-
sults from cost externalization attracts new entry amd encourages
the expansion of existing firms until the prevailing price falls to the
level of private marginal costs. Because the externalization of Tia-
bility implies that private marginal costs are below social marginal
costs, the resulting scale of business activity is excessive.”

Despite these incfliciencics, the externalization of liability can
prove worthwhile from the perspective of the emplover and the

L emplovee. The resulting increment in expected profits to the busi- _ —+
. ness enterprise can be divided between the employer and the em-
plovee (in the form of higher wages) to make them both better off
at the expense of the injurcd party whose judgment gocs whaolly
or partially unsatisfied. For this reason, rational profit-maximizing
or utility-maximizing cmplovers and employees will often enter
employment agreements that do not provide the emplovee with
indemnification and that expose the employee to a risk of bankrupeey.

b) Tbe public sector. "To a considerable extent, the inclliciencies and
incentives for liability externalization that arise in the private sector
under a rule of personal liability also arise when the employer is a
municipality. But there are important differences as w ell.

Consider first the incentive to externalize liability. As explained
above, cost externalization is often profit-maximizing for a privaw
firm. With the possible exception of certain independent, propric-
tary government entitics, however, municipal agencics are not usu-
ally motivated by the desire to maximize profits.

Tlhast see e 111 uﬂ-l'
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Vet municipalitics (or, more accurately, municipal officials) are
to some extent mativated by a desire to provide public serviees at
minimum cost. Most clected officials confront demands for both
increasad Tevels of public services and lower taxes. Although the
response to these pressures may be somewhat un|“'1.'1|i1.'1=lh‘|'t amd
im|u:rfl:1:t vpportunitics for cost reduction are likely to be explored.
The externalization of liability is ene sueh opportunity.
OF course, any costs that are “externalized™ will fall o a large
extent on citizens of the municipality—the voters. For a varicty of
reasoms, however, voters may not act as an effeerive check on lis-
bility externalization and the incfficiencies that may accompany ie
even if they bear the brunt of the externalized costs. Injuries caused
by municipal employees may be relatively low-probability evens
about which most voters are poorty informed, and which conse-
quently do not have much influence on u-unb \Iurum:r even
well-informed vorers probalily view s WIS Causeu
by municipal emplovees as unimportant by nmupnrwm to uther
issucs, amndd thus of lictle muoment in lh‘tuhng bt vore. 1y
contrast, the tax assessment is all too Familiar to most voters, mamy
of whom will reward oflicials who minimize it.
. - Finally, and perhaps most importantly, the costs of uncompen- -
; sated injurics may fall disproportionately on segments of the pop-

ulation with limited political power. The costs of police misconduct,

for example, may fall primarily on the poor, on minorities, and on

individuals with prior convictions, while the costs of compensating

such injuries through tax revenues will be more broadly dispersad.

The result may well be that a majority of the clectorate, even if

well-informed, will prefer liability externalization despite the at-

tendant inefhiciencies.

Consequently, even though municipalities will rarcly be moti-
vated to externalize liability by the pursuit of “profit,” powerful
incentives to take advantage of the opportunity to externalize lia-
bility: may nonctheless arise. The Tact that labiliey externalization
veeurs in the public seetor rather than the private sector warrants
no presumption that it is efficient or otherwise in the overall public
INterest,

Given the incentive t externalize liability that may arise on the
part of municipalitics, then, will externalization lead 1o the same
inclhiciencics as in the private sector? The answer is ves, and no.

$b publem o
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First. as in the private sector, cost externalization by municipal-
itics and their employees may result in imadegquate incentives o
take precautions against wrongdoing, Emplovees may excreise in-
chficiently livtle care in performing their dutics or, with Fespect
intentional harms, the level of deterrence may be inadeguate.™
Similarly, as in the private scctor, the externalization of lability
dimpnishes the incentives of municipalitics o institute tfuiniué,
supervision and monitoring, or otherwise to dissuade wrongdoing
through injury-contingent contracrual penalties. On the other handd,
it is conceivable that municipal emplovees may exercise incfficiently
high levels of care duc to the conjunction of risk aversion with
personal lialuliey, or to the fact that the burden of overcautious
behavior falls on the general public and not on the cmployees, As
noted, municipalities have an incentive to correet this probilem, amd
the most obwious way to do so would be by indenmnifying employ-
ces. But the costs of indemnification may be too high from the
municipality’s perspective (it requires forgoing the benelits of cost
externalization), and cffective alternatives to indemnification may
not exist. o emieirian paan

Adthough tltﬁ-pmhlmn}:um]}' exists in the abstracr, we doula its
significance with respect to “bad faith” constitutional torts. Many
of these torts involve intentional harms, and others involve reckless
behavior or other conduct that reflects complete inattention or in-
difference to constitutional reguirements. It thereflore scems un-
likely that personal liability for such torts will often induce over-
cautious behavior or inaction, as the cmplu}'m: can avoid liability
with minimal eflfore.™ Rather, the problems of underinvestment in

“Baud faith constitutional twts may b cithor intengionasl or mgligenn. 10 a siperyises
diu'h:ryw a sulwwdinare on the lasis of race, for cxanve, or 8 |||-u|u-m-,ul dulilmrare Iy
Irruralizes 3 suspecy, the e s ainaly imtentissnal. By comtease, il 3 pobiceman carclisshy
evevnls his aurhority umber a search warramt, of a superyiser anthinkingly dischanges an
emph e wiihoat an sleouate hearing, the injury i< ot inrcitinal T ncglgent or rockless.

*1'his s true of the Factial issoe om s hich 51980 clajms are tvpriwally Dersesl o well o= vhe
aquestivn of immunity wder flerfe, The Gaenmal compenent in § 19 cases imariably cme-
cure . intentivnal actien b a3 state oificial, sech s whether an olficial searchod @ plainnilTs
. The uncertain element i such cases i the Fl.-!'ll elleet o thies imtentissal scrivm ssml
the sitscial’s ke bobge of the law: shoubd the offscal have ks thet he lsckol prsbalide
cawse tiv seareh? Uil recently, eladinal deprivitans of die proaccss sofe an coocpinm b
this rule and comibl e Tased on allegations that 3 grwvernment official setal negligemly.
IRarrart . .I.J:\"I'll'. 451 ULS, 127 (L In Damicls v Willinms, 1066 S 0 5 442 { 198), heomaover,
the Suprome Conert swerrulod Parvarr simd luhd dhan injarics imihicrad by goaornmental scg-
Tigumce do mes viodate the Due Process (Clanse. The Court reserveal the gquestion = bether
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care anmd underdeterrence are probably Gar more serious incllicien-
cies of personal liability for these wors,

A seeond consequence of cost externalization that may arise in
the public sector as well as in the private sector is ineflicicney in
risk allocation. The costs of injurics fall on the vietim and the
individual wrongdoer whoe, as in the private seetor, are often risk
averse. | lere v, then, the efficiency of risk bearing can be im-
proved by shifting the risk to a risk newtral (or less risk averse)
entity. OF course, even a risk averse wrongdoer is an efficient “risk™
liearer in eases involving intentional injurics™ amd, as noted ™
many bad faith constitutional wees involve intentional misconduct.
But if the wrongdoer is unable to pay judgments against him in
full, the risk still falls on the risk averse victim in many cases, and
risk allocation remains inefhcient.

With respeet to the third pessible inclRciency of personal liabiliey
in the private sector, distortion in the scale of activity, the situation
in the public sector s significantly different. \s noted above, ceo-
nomic theory predicts that cost externalization in a competitive
marker will lead (other things being equal) to an incfliciently large
scale of activity as prices fall below social marginal costs of pro-
duction. No such prediction can be made about the effects of cost
externalization on the scale of governmental activity for the simple
reason that economists have no generally accepted theory of how
the seale of public sector activity is determined in the first place.

Il the seale of activity is determined by majority vore, for ex-
ample, the preferences of the “median voter™ nughe be decisive, "™
Whether the scale of govermment activity established by the “me-
dian voter” is efficient depends upon a variety of factors that de-
termine how the eosts and benefits of government activity are dis-

umu—flung Bess thvam apnemt senal comwloct, such as rocklossngess o IE'"“ m—iﬂ!p.mr s pim nq..""l
i iripper the pootections of the Dwe Prsccss Claose” Al st 667 n. 3. s o “poml faith™
terts, s mvtes 12232 aufrw aml svoomipany g test

U e el knes s thar particular bahavier will proaduce an sctismable ey wiih
ceriawy, anal brsas that e can sveid the ingury with cortamty by rofraining from the
bchan s i question, then the emphace does mor Taar any “rsk” oF e scurs }h-'ﬂl"llﬂ
N
existence of an sctissalsle wivang is charscteristig of et “itontiomal” pescomduct, e follea s
that aside from any risk of expemure to lascless linigation, there is no imcflicioney in fisk
albescaniomy if the wrosgibiner boars the Vull cost of sy inpury thar he “intentesnally ™ causes
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tributed among members of the voting public. If the benefits of
government activ i'."" ACCTUC Lo 2 |1|'r|'mril:.' of citizens bt the costs
are widely dispersed, for example, then the seale of activity deter-
mincd by majority vote may be incfliciently small. The reverse
possibility also exists.

To eomplicate matrers further, direct majority voting only rarely
determines the seale of government activity. More commonly, the
scale of activity is determined by elected representatives amd -
pointed burcauerats who respond to complex and widely divergent
mcentives. A variety of theories have been advanced that direetly
ur indirectly purport to explain the resulting scale of gm-urmum;:
activitv—theories of l!lulgl.‘[—ﬂuﬁ:imizing burcaucrats, theories of
vorers who "vote with their feet™ by relocating to find a prefesred
mix of public services, and many others. ™ Some of these theories
predier thar the scale of government activity will tend 1o be incf-
ticiently high while some prediet the oppesite; some vield no de-
terminate prediction about the efhciency of scale.™

Assuming, therefore, that cost externalization by the public see-
toor tends to increase the seale of government activity,™ it is unclear
whether the resulting increment in seale will enhance or worsen
the efficiency of resource allocation. In some cascs, eost external-
ization may cause government activity to expand from an already
excessive basc; in other cases, the cxpansion may offset conditions
that would otherwise produce an incflicient Iy small scale of activiry.

Thus, at least two of the incfficiences associated with a rule of
personal liability when emplovees are judgment proof are found in
the public as well as the private sector: the reduction of incentives
to avoid committing torts and an inefficient allocation of risk. With
respect to the third inefficiency in the private sector—an ineflicient

"hor 3 partial swrvey, sce Mucller, Pulidic {wsoe (1979),

" he Miskaven mwalel oof the Traclgat-mmaximicing burcamcrat, Bw cxample, prodicns sver-
prewisin of puldic services, Mucber, ot 101 rupra, ar | $6=a1. The theors of pubilic grals
by comitrase, implics swine temdeney for vndor-parom ision of palilic grmmls et Froveribor
prodslems. See, g, Malinvaud, | octures on Micrsccmsmssic Thawsrs 200=0% {1097 20

“Whatever the dersils of the puliic clwsice process, i seveons Blely that an incresse i the
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increase in the scale of activity—ne pradiction can be made with
respect to the public sector,

2. The consequences of vicarions liability. Under the common law of
torts, the imposition of vicarious Bability on emplovers usually
occurs pursuant to the doctrine of repondear superior.™ Respondeat
superior is a form of “strict”™ lability: the plaintilf need not show
that the emplover was negligent or otherwise culpable, and, once
the emplovee's liability is established, the derivative liability of the
emplover follows without more.

In some cases, however, the emplover cannot be held liable unless
the plaintilf proves that the employver breached a duty o the plain-
tilf, for example, the limited duty of an emplover to control the
conduct of an emplovee acting outside the scope of employment,™
Derivative liability on the basis of negligent failure to supervise a
wrongdoer or otherwise to prevent a wrong is also quite commaon
outside the eoployment relationship. ™ Stricthy speaking, of course,
such liability is not “vicarious™ at all, as the derivatively liable party
breached its own duty of care. For convenienee of exposition, how-
ever, we refer below to two tvpes of “vicarious™ liabiliey: strict
vicarivus liability and viearious liability based on negligence.

More preciscly, we understand “strict”™ vicarious liability to be
the application to municipalitics of the same common-law agency
principles that govern the liability of private sector emplovers. The
doctring of respondeat saperior is the must important ol these principles.

A “negligence” approach o the lability of the municipality would,
by contrast, require the plaintilf to prove that municipal emplovees
with supervisory authority over the wrongdocer failed to adopt some
cost-clfective measure to avert the constitutional tort and that the
absence of such a measure proximately caused the injury. For ex-
ample, if the constitutional tort arose in conncction with an illegal
police search, the plaintilf mighe show that the police officers were
inadequately trained or supervised or that the police departiment

Y]
" 1
==See gonerally Prosser & hoctd Law of Tawrts, mwete | ragpras, at STHI=08

=iy Mestatememt (Sepond) of Towrrs §R1T (19650
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neglected o establish reasonable internal policies o deter illegal
scarches."™ | rhe =ryligraie appessdl » (=° )

To some, klliglli seem peculiar ihn-lr;;u mumnicipality escapes
liability for the wrong of one employee, while it incurs liability for
the wrong of a second emplovee. But upon reflection, the result is
not peculiar at all,

Personal liability on the active wrongdoer operates q,liruq:[l:.' upon
his incentives, but not upon the incentives of supervisors, Aml,
lecause of transaction costs (discussed helow) or beeause the active
wrongdoer is judgment proof, personal liability may produce linle
or no indirect pressure for cost-cffective supervision. To generate
such incentves under these circumstances, the scope of liability
must be expanded.

One option would be to impose personal liability on the negligens
supervisors. We reject thar option, principally beeause it would
involve potentially intolerable litigation eosts. Specifically, although
plaintiffs might reasonably be expected w explain how better train-
ing, monitering, or supervision of the tortfeasor could have pre-
vented their injury, it might be extraordinarily difficult for them
o idenrify which supervisory officials were ﬂ.?"i'ENN'I!iItIII:,‘——-*II'II,'LI_‘l,I a
colorable claim of negligence might be advancal 1g"un'~t NUIMCTous
officials at various stages of the hicrarch v. A\ rule imposing personal
liability on negligent supervisors would thus tempe plaintiffs 1o
implead any number of municipal officials. Fach might well wane
his own attorney, and the ensuing litigation over which official was
the negligent™ one would consume considerable resources. Com-
pounding the problem is the fact that supervisors themselves may
be judgment proof, so that the imposition of personal liability upon
negligent supervisors may still fail to creare adeguate incentives for
supervision.

We therefore conclude that incentives for cost-cffective super-

vision within the mulllr:lp-ll hicrarchy ean be ereated more elli-
ciently by a rule that lmpm-u Iulul:t\ on the municipality rather
than upon negligent supervisors Huluuhl.llh. The more difficult
guestion is whether those incentives should be created through a
rule of strict vicarious liability for bad faith tors, or whether the
victims of bad faith torts should be required to show thae the tore

== Justice €V slimpred 8 variatisns of this appeeach in her dissent o the dismissal
wl thee et i fowr gortawant in 1:il_\ adl ."-Ilrlillgl'n.'ltl v, hoilslm:, 10T 5.0, 004 ()RT),
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also resulted from an act of negligence somewhere within the ad-
ministrative hicrarchy.

Either tvpe of vicarious liability can ameliorate eertain inclli-
ciencies that arise under personal lability when municipal em-
plovees are judgment-prood. “Take the proldem of underimvestment
in care by the ﬂ."lll'llll'_'h‘l."l: or the cmplover or the problem of under-
deterrence of intentional harms. If], as is almost certainly the case,
fiseal pressures produce incentives for municipalitics o minimize
the cost of delivering municipal services, strict vicarious liabiliey
will mutivate the municipality to adopt cost-eflfective measures w
reduce the incidence of misconduct.” But much the same incen-
tives for taking cost-clfective measures to prevent misconduct will
arise il viearious liability is imposed on the basis of negligence,
assuming that “negligence”™ is defined in accondance with the Learnald
I Tand test as the failure wo take cost-effective precautions.

Indeed. by singling nut negligent supervisory officials and iden-
tifving the maasures that they should have taken, a negligence-
brased approach o vicarious labelity might be more clfective than
strict vicarious lability at motivating cost-cffective monitoring,
traiming, and similar measures: negligence cases would gencrate a
bosdy of information about Mﬁﬁirnl precautionary nwa-
sures for the guidance of other municipalities.

The negligence approach also has disadvantages. First, it reguires
an expenditure of resources to litigate the issue of negligence, al-

though the total number of Lawsuitgunder a neghigence regime will
likely be smaller." Sccond, and in’ contrast o strict vicarious lia-
bility, the negligence approach places the court in the position of
second-guessing municipal officials about what measures should be
taken to gu;lrd ngninxr comstitutional torts, a process that may in-
trowluce significant error costs. Finally, although both strict viear-
ious liability and viearious lability based on negligence will aimel-
iorate the incfhicient allocation of risk that results under personal
lialulity, strict vicarious hability appears to do this better, Strict

V| e puscasures aay el ETEAMET TRy Ty ol oy *u} s, lmiery tul'ning eremranms,
mwpsremcal povaley frewoand mcenstives comalsoees o othe ssourrersoe o lange of e bect
and sov o 17 the transaction oot s of such msaseres arc high, bowocoer, shiftomg lialukiny frem
thee emapibion e 1 il empliver miay sovially incresse the i lovoe of meghigom o avtenessal
harmws, Sec Soctess 100 dufrar.

Wihee Lamles & Posner, nasie T prpew, @1 5=,




8 THE SUPREME COURT REVIEW (1987

vicarious lability automatically redistributes the risk of loss from
typically incflicient risk-bearers (victims''? and municipal emypsloy-
ces) o a typically superior risk bearer thar ean distribure the risk
broadly among the taxpaving public. Under the negligence ap-
proach, by contrast, losses are redistributed imly when the nanie-
ipality is shown to have been negligent.

. Yet another difference exists between the two approaches: they
are likely to have differing effects on the scale of municipal activiry,
In the private sector, a potential :ul-.-.-mt;:gq: ol cither strict or neg-
ligent viearious Iinhili:lv is that it increases the degree of cost-
internalization by business enterprises whose judgment-proof em-
plovees cause injurics. Other things being cyual, this improves
resource allocation by encouraging businesses to operate at a more
cfficient seale. Amd, because there is less cost-internalization under
a negligence-based approach o viearious liability than under strice
vicarious lability, the scale of private scetor activity that results
from vicarious lability based on negligence would be less efficient
{other things being equal”®) than the seale of actia ity that results
from strict vicarious liability.

In the public sector, however, it is unclear whether greater enst
internalization by municipal agencies would, other things being
equal. improve or worsen resource allocation. The problem lies in
the issuc discussed above: the scale of municipal activity resulting
from political and burcacratic decisions may be too large or too
small. We simply have no way of knowing. Therefore, even il
greater cost internalization would reduce the seale of activity, it is
impaossible to know whether such a reduction would be beneficial '

' First-party insprance i mo an entirely saticlactwy mothasl of risk rolistrilamnm, o
the injurics eawsed by comstintional torts are ofven uninsuralie in the rst-pary imsurance
market. Lins of puldic enplovment sml bss ol Fherty aml incmne due i unlsaful oo
fincimene are illustrative of these imimsarabde injurics.

WY comirse, oiher things may nest e cxpueal. {ircarer ot cimtermalizstion Iy imnjpuarers wmler
et wicarwms labwilny sccommpanns oluocd oot -imterinalization 1..5. victis, [t in smise

cases, it may b mwere officiont fir victims te roduee the scale of e sctivithes than foe
injurers b folisee the scale of their activities. See, eg., Shancll, Sirict Pislulity vs, Megli-
gomwe, 2 ). Dagal Soud. | (19809, Vet the ol sy ation in the text with respmat b the dhifforomee
Ictween the puhlbc aml pﬂ'- ale spctows romarns valil, Wiatever e .I.,-qir:hilh:q- all gumt
mternalizatiomns I victimas, the grester oot intornalizatin iy injorcs imdof siosck vicanoes
iy has wwne henetin in rhe private sector (perhape offsct D other oosts), Tuit may have

s lmemetins i hatsmver i the pulidic seetiv.
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o summarize: either strict vicarious liability o vicarions Liability
based on negligence is an improvement eaer personal liability with
respect to the efficieney of deterrent and precautionary: measures
to reduce the incidence of constitutional wores, Both would also
likely improve the efficiency of risk allocation, bur strict vicarious
liabiliry is probably better than a negligence-based approach in this
regard. Finally, the greater degree of cost-internalization produced
b strict vicarious labilicy has highly ambiguous effects om resource
allocation. It would almost certainly lead 1o a greater reduction in
the level of municipal serviees than the negligence-hased approach,
but the cfficiency of this reduction is questionable. We therefore
reserve judgment en the choice between the two approaches for
the moment, pending an exploration of transaction cost issucs.

It scems clear, however, thar either approach is superior to per-
sonal liability when emplovees are judgment-prool and the trans-
action costs of contractual incentives are low (as assumed l.'l'lrmll_.ﬂ'h
out this section). The only possible disadvantage of vicarious liability
arises from the I r_:sihﬂil:}- that, in some instances, the greater l.li.'gl‘m:
of eost-internalization under vicarious liability could inefficiently
reduce the scale of municipal activity. Yer, it is also possible that
the increased cost-internalization under vicarious liability would
cfficiently reduce the seale of municipal activity, Tenee, it scems
that the cconomic case for pockets of personal liability must rest
on transaction costs, il the case can be made ar all.

C. THE PROBLEM OF TRANSACTION COSTS

Although viearious liability: may ameliorate some incfficiencics
of personal liability by climinating cost externalization, it may result
in other incfliciences if certain transaction costs of emplovment
agreements are signiﬁu:ml_ One possible inclAciency ass seiated with
vicarious liability, whether strict or negligent, is that the employee'’s
incentive to avoid the occurrence of the wrong may be diluted, or
at least the costs of motivating the emplovee to avoid the wrong
will increase.

alun commplicares the analvsin of precautionary Do e and deterrent measuecs umdbor the
abvervative Nalsliey rl.-1_.|:i|ru.'1. In l'uﬂilcullt.. altbanm Igh cither strice tﬁnl‘i-ﬂli:lu!iﬂ'} O ViCArWMEN
lialsiliny basesd s neglipence will mtivate cost=efToctive procations and deterront measures,
it i “evet-gfloetive”™ may depeond e the seale oof activiry, il thwies oy dlifler botwoen
ilig Ewn TCEnnes We pvwpmwe 1|‘|l’ll'|‘lll wiil he & I'IJF!I"'I" pow fasllenss, Ina eveer, thar such didforecmees
dhr nwt wacigh svstenmatically in favor of one rogine o the ogher.
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Under vicarious liability, successful plaintilfs wend 1o collect their
judgments from the deep pocket (the municipal defendant) even if
the individual wrongdocr remains jointly and severally liable, Bin
if eplovees do not bear the costs of their w romgdoing, their in-
centive to avoid misconduct will decline. “The municipality can
avoid this decline only by introducing contractual incentives that
vl motivate precautions against accidental harms amd deter inten-
tional harms,

Absent transaction costs to negotiating and enforcing such con-
tractual incentives, a municipality could establish adeguare aleer-
natives to personal liability. For example, the municipality can pre-
serve the incentive to avoid wrongdoing that is created by personal
liability with a clause in the employment agreement reyuiring the
wrongdoer to indemnify the municipality for the consequences of
the wrongdoer's acts.

But the limited empirical evidenee suggests that employers very
rarely pursue indemnity actions against their emplovees even when
they have a legal or contractual right to indemmity.” “To some
extent, the unwillingness of emplovers to pursue indemnity actions
may retlect implicie risk sharing agreements motivated by the risk
aversion of emplovees or the existence of alternative incentive dJe-
viees that are superior to indemnity. In that case, the unwillingness
of employers to seek indemnity would not evidence any ineflicieney
ol vicarious liability. It is also possible, however, that indemnity
actions arce simply not worth the effort, because the costs of bringing
them and pursuing recovery thereafter may exceed the anticipated
recovery from an employee with limited assets. " Under these con-
ditions, the reduction in the incentives of employees t avoid wrong-

e The Formmmics of Viearious Lialslity, spra mesie 70, at 1241, sl swrees cival.
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doing may not be outweighad by other benelits, amd viearious li-
ability may be ineflicient.,

Morcover, even if the employer can maintain the same incentive
to avoid wrongdoing thar exists under persomal lialality througlh
indemnity actions or some other deviee, vicarious ll.lluht\ FL‘I.]HITIF
the employver w ineur the transaction costs"™ of doi Mg s, Vi ICArious
liability also adds an additional party to litigation, and may thus
increase litigation costs significantly. Unless these costs are offsct
v soene other benefit of vicarious lability, such as a reduction in
the number of wrongs committed due to greater nmnimring aml
supervision by the emplover, vicarious liability will ultimately re-
duce cconomic wellare. More generally, the ceonomic benelics of
vicarious liability (if any) are greater, the smaller the transaction
costs to the emplover of creating effeetive incentives for emplovees
to avoid wrongdoing.

L. The nature and magnitude of transaction costs. \ variety of factors
alfect the transaction costs of establishing contractual incentives w
prevent miscomduct. One important fzctor is the observability of
cmplovee performance. It is usually quite inespensive to doter mis-
comdduet that the emplover can cheaply observe before a wrong
occurs: the emplover simply intervencs to correet misbehavior be-
Fore it causcs injury. If behavior is unobservabile or costly to observe,
by contrast, ex-post rewards or penaltics contingent upon the oc-
currence or non-occurrence of a wrong may be the only options
available to establish proper incentives. Such ex-post incentives,
however, may be quite costly. Consider, for example, the possibility
of requiring the emplovee to indemnify the mumnicipality: because
litigation and other costs of pursuing an emplovee’s assets are often
quite high relative o the value of the assets, indemnity will often
bie uncconomical,

The expected duration of the employment relationship is another
factor that affects the transaction costs of establishing incentives to

" he alvshure magmitmbe of transaction osts is often o impertang than their relative
magmitide. For example, the alsolute comts of negmetiating and cnforcing 3 odlective lar-
F"‘i“'ﬂ'i! agrorinmenl ltw cem 3 wirigipaliny amd s pedice force ey Dee oomsideralile, vl the
existenee sl the syrocmsent sml of the artomlant oppesrtuniy s langsin carcfully sm s wisle
range of isues may enalibe the mmickpaliny aml s peelice sliers e agree upeen mrasming,
imariteriog, aned sther incentive mcchanisims thar cheaply smnd cffecrnely dissusde comsti-
tutienal visdaions by e emire police force
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avoid misconduct. If the cmployce anticipates a long association
with the emplover and cann casily scevre wpoally anractive al-
termative eonplovment, the emplover can incorporate cffective in-
centives againse w rllllgtll!'l!'l':! intis rotitine decisions abwut career
advancement—decisions  about  promotions, firings, salary in-
creases, and so on. Such decisions must be made anyw ay, and it
costs very little to condition them in part upeon an 1;.11'11.;_1,-1,;|;‘,q listory
of wrongdoing. If, however, the anticipated duration of .,-mpr“_.,-'.
ment is bricf, or il equally auractive alternative employment s
casily available, incentives pertaining to carcer advancement will
likely be incffeetive.

A third factor affecting transaction eosts is the extent 1o which
various emplovees confront the employer with similar or distinet
incentive problems. IF a large number of emple wees perform similar
fungctions amd pose similar risks of malleasance, a single svstem of
mcentives that applies to all of these emplovees may dissuade mis-
comdduct satisfactorily, and the employer may achieve considerabile
“cconmmics of scale” with such a system. I each employvee performs
distinet tasks, by conrrast, a costly process of customiz ng the in-
centives for cach emplovee may be NeCessary.

]'“rr'l:.'l"}'. the ::mpln_h.'cr's !;11::“-|u|gc of the risk of misconduct aml
the opportunities to avoid it will affeer the magnitude of transaction
costs. I the emplovee performs a highly skilled function that the
cmplover understands poorly, it may be yuite expensive for the
cmplover to design and enforee effective incentives againse mis-
conduct. If the risk of misconduet involves behavior that is quite
familiar to the emplover, the cost of instituting incentives is lessenad,

2. Implications for the rule of municipal liability. As noved at the
outset, the factual patterns that give rise to constitutional wrt claims
are tremendously diverse. Consequently, it is difficult to generalize
about the transaction costs of incentives to avoid these torts. Two
cxamples mav be instructive.

Example (i): Police activity is perhaps the most frequent target
of constitutional tort actions, Maost of this ]mlicc conduct vecurs on
the streets and is difficult for police supervisors to observe before
the wort occurs, a factor that increases the transaction costs of pre-
ll:"[irlg it. On the other hand, most police ollicers are carcer em-
plovees who are deeply concerned about prospects for promotion,

.Il'ItI whis CANML ene r:;1?ii|\' L] l..‘f.|t|'.'l]|:\' rl.'|1"|||r'|+.'l‘.lli\:: .|ll.{r|1::tiu:

cmployment. Cheaply administered rewards and penaltics built ot
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carcer advancement decisions, therelore, may b quite effeetive a
ilu.luvr.‘iug .-||1||rnpri;1||; Leliwvior, Lo addition, because thwye risk o mis-
conduct is similar for every police officer, customizad incentives are
probably unnecessary, Finally, the nature of police misconduct is
guite well understond by supervisory employecs, making it easy
design training programs and police manwals that establish detailed
guidelines for line ofticers o follow.

On the whole, therefore, the costs o the municipality of nego-
tiating and enforeing reasonably effective incentives o dissuade
constitutional vivlations by the police are probably modest. The
use of costly incentive mechanisms such as indemniry suits against
individual police oflicers is unnceessary, because training programs,
carcful supervision, and injury-contingent penaltics relating to ca-
reer advancement can probably suffice to prevent most misconduct.

It follows that the imposition of vicarious liability on the muo-
nicipality is unlikely to dilute the incentives of police officers to
avoid constitutional violations. On the contrary, vicarious liability
will likelv motivate municipalitics to adopta varicey of cost-effective
devices o reduce the incidence of police malfeasance. These deviees
may not be adopted in the absence of vicarious liability hecause
police officers are often judgment-prool which. as explainad above,
allows municipalities o externalize the costs of constitutional vio=
lations and thereby dilutes their incentives to cconomize on the
ensts of injuries,

Example (it): | liring and firing decisions are also common targets
of constitutional tort litigation. For conereteness, imagine a small
municipality with a city attorney”’s olfice: the oflice has a small staff,
and the city attorney is ordinarily responsible for hiring and hring
members of the staff. The city attorney discharges a female stafl
attorney, purportedly because she is incompetent. The discharged
emplovee claims, however, that she was fired because of her sex.

l{—as scems quite likely—senior municipal officials (the mayor,
the city manager, and so on) lack the expertise necessary o eval-
uate the legal skills of stalf attorneys in the city attorney’s office,
it is difficult to imagine what type of monitoring or other super-
visory measures they might cost-effectively employ to avoid in-
vidious discrimination in the hiring and firing decisions of the
city attorney. Any attempt to interfere in such decisions might
si:npl}' undermine the ill'l!ili[_"l ol the L‘il_\' aAltorney to assemble the
liest possible stafl.
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(N course, vicarious liabilicy will likely motivate the mumnicipaliny
tor ddor what it can to avoid hiving a sexist city attorney, but such
proclivities on the part of candidates for the position may b usi-
detectable during the hiring process. And, while the mumicipality
can always establish a policy of firing any city attorney wha is
successfully sucd under §1983, even that sanction may be relatively
inefleetive if the city attorney can carn a comparable income in
Prl‘-'ﬂ[‘.‘ Pr:l:[lti:"

Under these cireumstances, the impesition of vicarious liability
upon the municipality may not do much to ameliorate any pruhlmh
of unlaw ful hirings and firings. Indeed, it may exacerbate the prob-
lem i its only clfeet is to insulate potential wrongdoers, like the
city attorney in our hypothetical example, from personal liability.
Viearious liability may then be counterproductive.

These examples illustrage how transaction costs vary from job
category to job category. And, depending upon the transaction costs
ol available contractual incemtives, the impasition of vicarious lia-
bility may Tead to an amehioration of serious inclficiencics that arise
under personal liability or may actually worsen these inclficiencies.

We now return to an issue raised in the last section, whether a
negligence-based approach to the imposition of vicarious liabiliey
upon municipalitics is more or less efficient than strict vicarious
liability. What follows suggests that the possibie existence of sig-
nificant transaction costs tends to support adoption of the negligence
approach,

The transaction costs of contractual incentives are dircetly rel-
evant to a negligence analysis. Under a negligence standard, the
question is whether supervisory employees could have employed
cost-cficetive measures prevent the constitutional wrr. Where
the transaction costs of contractual incentives are high, cost-cffective
measures to prevent the tort may not exist, and thus negligence is
less likely o be found. Where transaction costs are low, eost-clfoctive
measures to prevent the tort may well exist, and a finding of neg-
ligence is more likelv, In short, the negligence approach tends to
result in the impun‘-itinn ol vicarious IF.'Ihilil"v in I'lr{"_'!l_'\l._‘l.'l." those sit-
uations where transaction costs are lowest and the economic benelits

of vicarious liability are greatest,

Strict vicarious liability, on the other hand, imposes vicarious
|iahi|'ll_\' whenever it is I.!L'tl."'rt't'lil'll..‘li.l that the un'rpln}'i::: who com-
mitted the wrong was a servant of the municipality acting within
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the scope of his emplovment, a condition that is almost alwavs
satisticd in constitutional s cases. Thus, a danger exists thae
strict viearious liability may at times reduce the incentives of mu-
nicipal emplovees w avoid misconduct, or at least inercase the costs
of dissuading misconduct, with little or no olfsctting benefirs. '™

For this reason, the negligence-hased approach is perhaps the
bietter alternative, although the choice is a cluse one. The negligence
appriach creates incentives for municipalities to adopt cost-cffective
mcasures o prevent eonstitutional wres, while preserving the in-
centives ercated by personal Labality for individual emplovees w
aveoid misconduct when municipalitics cannot substitute alternative
incentives at reasonable cost or when municipalivies have exhausted
all reasonable mcasures to [‘Ir\:\'i:llll miscomduct .

One last issuc requires attention, If vicarious liability is limited
as under the negligence-based approach, there will be more cases
in which the employee is held personally Table and must pay dam-
ages oui of his own pocket. This observation brings the analysis

full cirele toan issue addressed - 2w hether personal Tabilioy
incllicicntly reduces the productiviey of municipal conployees by
causing overcautions, self-protective behavior, I the transaction
costs of contractual incentives to avoid misconduct are high—con-
trary to the assumption embadied in our prior discussion of this
issuc—the same may be true of the transaction costs uf contractual
incentives to discourage undue timidity or inaction by municipal
emplovees. One must therefore inguire whether a rule of personal
liability might ereate inclhiciencics that cannet be averted by contract.

B cvmarse, SUFRCT VICETRMEY |i1l-n|il_h s el mecrssarily incvsistenn with an !H'l'lh.h'h LU
vicarions lighility that is sesitive o the transactien costs proldem, The ommme-lon of
agEncy sl BewEs crosics c:tq[“riri wof emplasnr r‘l."llﬂlll'l-hl-l'ﬁ., anal e wicarenrs
Fiabsiliny o vt depemaling upsom the cabegory i w hich the conplios ment relativnshap falls—
reypamdeas superior applies w the masier-servant category, (hng of the authors has angual
chaww bore thit this apspemich olton (theasgh v s means alwans) loeads g vicarwars Balsliy

whvon pramsactioen comts oof comiracting are ke anal vicarsas halsdin s rclativedy smesre offi-
chonil. 5o H:u.'kl:!., The Foammanses of Vicarmss |ialalits, nstc 0 smprw, an 125079, In effect,
thaen, an woplicst (thessgh e sacepang amal categrrical) negligence amalysin apsprars by
winderloe the comnrmmn-low categrernes

As vwsend i the test, hasoever, aloest all comstitptemal pores are oosmmitiod by sorvants
wimler the cosmme

wr-loa dlefminismn. | e ooty attormes imoonr illasstroown, lrlrnamph'. alinmet
cortamly fits the dohmitenn of & servant, vet we are wnesy almsit vicorivars labiliny wdce
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As noted alwwe, bad Gith constitutional ors usually
vl ¢ intentional harms or reckless belayior that rellecr ||“|||r“_
ence to well-settled constitutional rL‘{IHII‘LIIIl.‘T'l.I'_'i, Mot of these torts
are casily avoulable, and few municipal employvees need fear th
they will accidentally commit them. '™ The likelihomd of svercau-
tious behavior under personal ability scems small, therefore, even
when the rransaction costs of contractual incentives against it are
high. 5

In addition, the costs of any overcautious behavior under personal
liability: must be weighed against the costs of shifting liability o
the municipality in circumstances where the municipality cannot
cost-cffectively ereate equivalent contractual ncentives against mis-
conduct. Especially where the danger of inducing overcautious be-

havior under person: al liability is quite low, as is scemingly the case
for bad Faith constitutional tores, the mlance would seem to Favor
personal liability,

In short, although a negligence-basad approach o vicarious lia-
bility: would assuredly insulate the municipality from liability in

some cases, it does so in precisely those cases where viearious lia-
bility is least likely to be beneticial, and where personal Tabilicy
produces valuable incentives that may be lost or that will be custly
t replicate under vicarious liability, Serict vicarious liability, as
well as some of the alternatives proposed by other writers,'™ lacks
this important quality,

D. THE POLICY RULE

Is the poliey rule of Monell an ceonomically sound basis Tor the
imposition of vicarious lability upon the municipality 2 The above
analvsis suggests that the answer is no,

In Part 1, we noted that the policy rule is somewhat unscttled
and that recent Supreme Court decisions vacillate bhetween two
interpretations of “policyg One interpretation focuses upon the
positiom of the wrongdoer in the municipal hierarchy; the wort was
committed pursuant to “poliey™ only if the decision that lad o the

T e e eurerr vhar an ercannissss b e IHI!_"|1I P wmluicesl Viv 3 Foar oo g bess Ilr|1:.|1 o,

m|||1|c|p1i||:w-1 can avonl i 11r||l|rh.'|r| 111 agrrvormg b o tha hi pii wi cvvt s oul 1.'|||1.1llr:\n'|
sucn] B comstitutiomal  slatmsis, oo 2t least the comes of cmpdoy e a o succcssiully dofoml
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tort was made by a high-ranking municipal official in a policymaking
position., The seeond interpretation focuses on the nature of the
decision that led o the tort; the tort was committed pursuant o
“policy™ oy il that decision amounted o or resulted from a rule
of general applicability, formulated through a deliberative process.
Meither of these understandiogs of the policy rule is ceonomieally
sarisfactory.

The view that mtllirﬂ the decisionmaker to be a policymaker
with linal authority in the municipal hicrarchy obwviously excludes
the possibilicy of |111|m¢.,1]::|| liabiliey for muost torts Lauﬂ.:lj by low-
level employvees. It does so cven when traming, monitoring, or
injury-comtingent contractual penaltics provide a cost<cffective mens
tor avoid the tort or to reduce the incidence of such tores, and despite
the fact that the municipality may lack the incentive to utilize these
measures under personal liabiliev. There is no apparent coconomic
justification for this limitation,

Concomitantly, municipal liability for constitutional wres caused
b high-level municipal officials may sonctimes do little 1o reduce
the incidence of these torts (or may cven increase their incidence)
lwecause of the Ptﬂ{:l'l-l!i;l":l;’ ||ig|1 transaction costs associated with
establishing eontractual incentives to dissuade misconduct. The
higher the official in the municipal hicrarchy, the more likely that
the olficial occupics a specialized and relatively autonomous posi-
tion. As a eonsequence, other municipal officials will often lack the
expertise to monitor or supervise the oflicial effeetivel v, In addition,
Iecanse the dutics of officials high in the municipal hicrarchy are
olten unigue, a costly process of negotiating customized contractual
incentives applicable to unl:r the one oflicial will often be necessary,

Consequently, the transaction costs of contractual incentives
against misconduct are probably, on average, relatively grear for
high-level muni.:ip:ll officials in polievmaking positions. A rule of
municipal lability that limits Bability to torts caused by these of-
ficials may ar times produce outcomes oppx wite o those that would
result under the negligence-based approach that we advoecare alwive.

The alternative interpretation of the policy rule, which empha-
sizes the nature of the decision that causes the constitutional tort,
is no better. It is true that municipal lability for the consequences
of rules of genceral applicability will perhaps motivate more careful
deliberation over the formulation of these rules, and thus reduce
the number of constitutional tores that result from them. Bur no
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cconomic basis exists for limiting municipal liability so narrowly.
o the extent that the incidence of constitutional torts can be re-
duend cost-cflectively thrmlgh training, monitoring, and i injury-
contingent contractual incentives, it should not mateer w hether the
torts result from some generally applicd rule.

In sum, the policy rule of Monefl, in both of its present variations,
is cconomically unsound as a rule of vicarious lability for bad faith
constitutional torts. As noted, a number of commentators have
suggested abandoning the policy rule in favor of respowdeat superior. ™
Our analysis shows that such an approach would certainly be pref-
crable to existing law. But a rule of “vicarious™ lability based on
the negligent failure of the municipality to take measures to prevent
the tort is also cconomically superior to existing law, and is at least
arguably superior to respondeat superior as well.

Tue Score oF Musicipar Liapiumy For “Goon Farvu™
Acts oy Mumicipar EvpLovEES

Cionwd faich torts arise from actions of municipal employees
that are determined to be unconstitutional ex post but were not
i:IL‘:lrl}' unconstitutional ex ante. In many of these eascs, municipal
emplovees or their supervisors undoubtedly recognize that the be-
havior in question falls within a gray area of the law.'* In other
cases, however, the courts make new biw or reverse old law and
apply the change retroactively, with the result that behavior may
ultimately be found unconstitutional even il it appeared certainly
comstitutional bheforchand. '

As noted carlier, municipal emplovees enjov individual immunity
for goasd faith constitutional worts. But under Mawell and Owen,
ﬂllll\icfpulitiuﬁ incur Ii:lhi'it}‘ fosr gnrul faith torts commutted jur-
suant to official policy." Thus, in this class of cases, the policy
rule of Mamell docs not simply determine whether a municipality
is vicariously liable for a eonstitutional tort, it determines whether
the tort is actionable at all.

e authrities citald 0 nete 47 supes,
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Ao THE JUSTHICATION FOR INIMVIDUAL IMMUNITY

The policy rationale for individual immuniy is the amiliar con-
cern alwat sell-proteetive behavior, Without imamunity, the courts
suggest, a fear of personal liabiliny would cause municipal cmploy-
cus to become overcautious in the performance of their duties, '

This concern is legitimate where, for whatever reason, the mu-
micipal employer cannnot be suad: I the Taw is unsettled, municipal
emplovees cannot determine with confidence ex anie which ol their
actions may later be judged unconstitutional. “To subject them to
personal liability under these conditions may well encourage them
oy avoied taking actions that they belivve ercate an appreciable risk
of liability, with adverse effects on job performance anel on overall
social wellare.

OF course, as explained above, the municipality might climinate
this problem through indemnilication agreements or uther comtrac-
tual incentives that motivate berter job performance.'* But the
municipality may view indemnibeation as undesirable because it
liminates the cost externalization that accompanics the use vf
i'|,|dh_'r111|;1‘|t-pnpnr emplovees, Amd other incentives for improved job
performance may operate guite imperfectly, especially if the qualiey
ol job performance is difficult or costly to observe. As a resule, it
is possible that municipalitics will simply wlerate the adverse effects
of personal liability on joly perforn

ce. Il so, ].'h.‘r:il'lnl'l;ll |i;l|:ri]il‘:.'
could lead o serious inclfliciencies.

I3 :.li:q;nur.ugingIur;h;n"u:r of uncertain legality, of course, in:-rmrr.ﬂ
liability can also reduce the incidence of good faith constitutional
worts. “The benefits of this reduction in the number of wrts, however,
may well be outweighed by the inelliciencies of uncorrected self-
protective behavior. It may then by ex momically desirable o pro-
vide individual immunitv—at least so long as the employer is not
amenable to suit,

e p ., lmbiller v Pachtman, 424 L% at 424=2% Wiwal v. Sericklamd, 420 L5, o
=21 Schewer v, Rlubes, 416 U.S. ar 282-4%. Dn auhilivion oo this peodicy ratmmiabe, the

Suprcme Conrt has sometimes postifiod the allichal iianenity doctrime on the gros that

the FerivSpvvmnl Cimgress wouhd have eyplicitly sl melishus] wvapmwn-laan torn msmanmates
hael it inteasbesl ws ohe . S e, Temmy v Nesndhewe, 341 UK. @t 376 ersen v s
WA U S, ar S54-88, (197N At we sugrgrestend in Part 11, homever, this is an inceres way
ton iy pren §19H 3
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I the municipal emplover can be sued, however, the case for
individual immuniy is considerably w cakenad, whether or not tlwe
transaction costs of contractual meontives are 5ig:1.1'liu::l|l. (onsider
first the case of low transaction costs. As the analyvsis in Scetion V
indicates, the choice between vicarious lialility amd personal lia-
hili::u.- has o conpmic i||1|1'-url:||u

= if emiplovees can pay judgiments
against them in full and the transaction costs of contractual incen-
tives are low, Precisely the same analysis estabilishes that the choice
hetween municipal lability with individual immunicy and munic-
ipal liability withour individual immunity has no significance if
municipalitics can pay judgments against them in full and the trans-
action costs of contractual incentives are low. Because mast mu-
nicipalities gencrally can pay adverse judgments, therelore, our
prior analysis establishes that the rule of individual immunity will
have no effect on resouree allocation when transaction costs are low.

When transactiom costs are high, individual immmunity s still
largely supertfluous. For whether the employee enjovs individual
immunity or not, successful plaintiffs will wsually calleet from the
deep-pocket defendant {the municipality) rather than the employee.
Ience, even if the problem of sclf-protective behavior makes it
incfficient to place personal liability on the employee, a costly real-
location of liability to the municipality by contract is usually un-
neeessary. Alternatively, if it is efficient for the employee o bear
some amount of liability, a costly cmployment agrecment to ac-
complish that result will be necessary regardless of whether the
emplovee enjovs personal immunity.

It follows that a rule of individual immunity has no impact if the
municipality is amenable to suit. It does no harm, but neither is it
essential to prevent self-protective behavior. If individual immunity
serves some valuable purpose, therefore, that purpose must relate
tor cases in which the municipal employer is also immune. This
conelusion contrasts starkly with the conclusions of other writers, '™
who argue that individual immunity is an important component of
the liability regime, even when the municipality is subjeet to suit.

B. THE CASE FOR MUNICIPAL IMMUNITY

The remainder of our analysis will assume, as do the courts, that
a serious problem of self-protective behavior would arise il personal

ey autheoritics cited in mste W1 nepea
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liability were imposed in cases involving good Gaith tores and that
a rule of individual immunity is therefore efficient for such cases
il the municipality is also immune from set. We have established
as well that if the municipality can be sucd, the existence or non-
existence of individual immunicy is fargely a mater ol indifference.
“Fhe analysis is therchy considerably simplified, and only one ques-
tion renmains: shuuld there be a eause of action against municipalitics
for goud Faith comstitutional torts?

A review of cases involving good Faith tores suggests that many
of them involve actions which, ex ante, appear almost certainly
be legal. Cases in which changes in the law are applicd retroactively
are illustrative.'™ Olwiously, the imposition of municipal liability
for these actions will have little impact on the ex ante behavior of
municipal employees and their supervisors. It will simply impose
costs ex post that tend o reduce the scale of municipal activiey,
with highly ambiguous implications for ceonomic welfare, while at
the same time creating significant litigation costs.

‘T be sure, lability also redistribures the risk of asseciated in-
jurics, and may therefore prin ide some risk-sharing benelits il mu-
nicipalities are better risk bearers than injured partics. But risk
sharing benefits alone rarely suffice w justify the impasition of civil
liability, sinee civil litigation is ordinarily far more costly than al-

rernative mechanisms for the redistribution of risk, such as peisahe
— social insurance schemes.

Other good Faith constitutional tort cases involve actions that are
known ex ante to fall within gray arcas of the law."™ If liability
attaches in such cases, municipal emplovees and their supervisors
may well perecive a substantial possibilicy of an adverse judgment
in the event of litigation. This prospeet, in tirn, will induce some
efforts to avoid actions of questionable legality alogether and to
accomplish tasks by alternative means. The yuestion is whether
these efforts are efficient.

1" hat question is quite difficult toanswer. The prospect of liabilicy
will discourage actions that would ultimately prove comstitutional
as well as actions that would ultimately prove unconstitutional. In
other words, a problem of sell-protective behavior arises vet again
as municipalitics strive to avoid habiliey, with |uﬂuﬂti;|ll_\ alverse
effeets on the quality of municipal serviees. ltis impaossible to know
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whether the inefficiencies of sell-protective hehavior by munici-
palitics will exceed the cfficiencies associated with a reduced num-
ber of constitutional torts. But the danger of self-protective behavior
certainly weakens the case for the imposition of liability, and the
distinet possibility arises that municipal Tiability for these good faith
tores is also inclhcient.'™

This conclusion again contrasts murkm_]lv with the mml} sis of
other writers,' whe suggest that seli-protective behavior is a prol-
lem that arises mainly under personal liability, and that it can be
climinated by expanded governmental liability coupled with im-
munity for individual officials. On the comtrary, incfficient sell-
protective behavior is by no means unigue to a regime of personal
liability, and its emergence under vicarious liability may justify
governmental immunity just as its emergence under personal lia-
bility: may justily individual immunity.

In the end. because the efficiency of mumicipal ability for good
faith constitutional torts is very much in doube, a rule of municipal
immunity for such torts is perhaps as attractive as any alternative.
At a minimum, immunity would aveid some costly litigation, clim-
inate some incfficient scli-protective measures, and protect munic-
ipalitics in some cascs against liability that cannot be anticipated at
all ex ante and thar consequently would impose considerable bur-
dens on the municipal treasury ex post with no attendant reduction
in the number of constitutional vielations. "™

VI Coxcrusion

The rules presently governing the imposition of municipal
liability in constitutional tort cases are hopelessly Mawed. Contrary

1 his analvsia provides mo suppeere, o cver, for the policy mbe sl Uowell, inasmasch as
thae visk o selb-proaective lelavios i e siiallor e policy™ doctssim by high-kevel ollbcials
than for sther decisions by municipal cmplinoos

ViSer meie V1 e,

A peesalsle olgoction to ity for geesd faith oonstioutssnal eets s that o wondd
b the incentive lof Ttigathon over actisend that Gl withitn gray arcas of the liw, aid
thus perporiare legal uncertaine, Municipal liabilioy wouhl croste s incontive o litigate
s Ay sctwes gl I!Im'h:l priame the rosduimsn of poceriasmises, Mad thae resedluisn ol
uncrrtainty i el in itscll sdvantapomes, a5 the oty of svewcisted livgation may e grest.
IBesides, the mcentive to litigate s considerable cven i the slwence of municipal Talbilioe
foor gewml Faith werts, Danthe wonald bse bost, argualde, if “gesml faith™ constitatimsal terts wone
s lsngeer actissmalile.
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MUMNICIPALITIES AND 1943 mn

1o the analysis in Monell, there is no evidence in the Civil Rights
Act ol 1871 or its legislative history that the Fortv-Seeomd Congress
mtended o limit vicarious liability for the torts of mumnicipal cm-
ployees to actions that are taken pursuant o “policy.” Instead, the
historical evidence suggests that Congress intendad to leave the
stanclards for the imposition of vicarious lability 1o the federal
common law.

More importantly, the “policy rule™ of Manell serves no intelligible
purpose. It is largely incomparible with the policy objectives that
the Supreme Court itsell invokes om occasion as the basis for the
enactment of §1983, such as the effective deterrence of wrongdoing,

Thus, the Court, through its common-lawmaking authority,
should adopt an alternative approach w municipal liability. We have
developed an cconomic analysis that provides some support for the
proposal by other writers that the policy rule be abandoned in favor
of commen-law agency principles, including the doctrine of regpon-
dear supertor, hut our analvsis suggests still uther alternatives. With
respect to the nwost egregious constitutional torts, those committed
in “had faith,” a negligence approach to munieipal liability is ar-
guably as good or better from an ceconomic standpoint than respendeat
superior. And with respeet to more innocent “good faith™ torts, for
which municipal officials enjoy individual immunity, the extension
of immunity to the municipality is perhaps the best option,
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