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CITY OF ST. LOUIS Cert to CAS (Lay, ®right, Ross
(former employer) [diss.])
v.
PRAPROTNIE (§1981
plaintift) Pederal /Civi] Timely

1 SUMMARY: Petr, & municipality, contends that the courts
below erred in holding that it could be held liable in a §1983
sction despite the fact that the officials who were individual
defendants in the action were exonerated. Petr also contends that

the CAM'a view of municipal liability Iis inconsistent with the
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decision in Pembaur v. Cincinnati, 106 8. Ct. 1292 (1986).
2. EACTS AND DECISION BELOW: Resp was an emplovee of the

City of St. Louls, commencing in 1968 until he was lald off on
Decembar 130, 1983, In 1980, resp held a management position in
the City's Community Development Agency (CDA) as an architect when
he became embroiled in a dispute with his supervisors. Kindle-
berger, resp's (mmediate supervisor, suspended resp for a couple
weeks. Resp, however, sought review by the City Civil Service
Commission ("the Commission®) which determined that the suspension
was unreasonable and excessive and resp was reinstated with back
pay.

Although Kindleberger had recommended resp for a significant
grade increase just prior to the Aispute and suspension, after the
dlspute Kindleberger rated resp lower and recommended a signifi-
cant decrease In grade. 1In response to resp's inquiry as to the
reasons for the salary decrease, Kindleberger explained that Don-
ald Spald, xindleberger's supervisor and department Airector, was
*down on® resp and thought he had not been fully honest Auring the
Commission review procesdings. Rsap again apoesaled and Kindle-
berger's recommendation was overturned and resap was awarded a

grade Increase. A year later, In October, 1981 resp again re-

celved ratings lower than he had ever recelived prior to his appeal

of his suspenslon. Resp again appealed and his rating was raised.

In the spring of 1982, major staff and budget reductions were
made in resp's agency. Prank Hamaher, the new director of CDA,
Rade arrangements with Wenry Jackson, the Alrector of the Citv's

Heritage and Urban Deaign Commimssion (He&UM), and JTackson's super-
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visor, Thomas Nash, to create a position In MAUD at a grade equiv-

alent to resp's and to transfer resp there. They consolidated a

MsUD position of far lesser responsibility with some of resp's

duties and informed resp of the transfer. Resp attempted to ap-
peal the transfer, but the Commission declined to hear the apoeal
on the ground that resp lost nothing by the tranafer. Resp 414,
however, focrfelt his seniority for lay-off purposes due to the
transfer because he was the only employee in his job classifice-
tion at WAUD.

Resp was relieved of his architectural duties in his new
position, was assigned clerical tasks, and was given low ratings
in his review with recommendations by Jackson that resp's position
be reclassified and his salary decreased, On appeal, the Commis-
sion once again ralsed resp's ratings and reversed the recommended
pay reduction.

Meanvhile, resp's position had been reclassified to a lower
grade and plans were being made to lay off resp. On Deceaber 23,
1980, resp received notice he would bHe laid off on Deceaber 10,
which mseant he loat his income, accumulated sick leave, pension
and vacation benefits, and medical insurance. Resp had just been
releassd the day before from the hoapital following surgery. The
reason given at the time for the lay-off was lack of funda. Resp
appealed his lay-off but the Commission stayed the proceeding
pending a declialon in this court action.

Pollowing a trial, the OC (ED Mo. Wungate, J.) entered judg-
mant In asccordance with two forms of special verdicts returned by

the jury. Petr, City of St. Louls, was held liable to reap for




0 $15,000 on resp's claim that the transfer and lay-off were taken
in retaliation for his exercise of his right to appeal his suspen-
sion, thereby penalizing him for activity protected under the
Pirst Amendment. Petr was also held liable to resp for another
$15,000 on resp's claim that his lay-off violated due process
because it was not justified by a reason stated in the city char-
ter. The jury exonerated the three individual defendants sued by
resp-~his supervisors in CDA at the time of the transfer, Hamsher
and Rindleberger, and the CDA director at the time of his lay-off,
Deborah Patterson.

CA8 affirmed the DC jJudgment awarding $15,000 for wviolation
of petr's First Amendment rights, but reversed and vacated the

‘ portion of the judgment awarding petr Adamages for a Adue process

. vielation. Two of the CAB's rulings are challenged by petr.
First, as a preliminiry matter, TAB concluded that the Court's

decision in City of Los Angeles v. Heller, 106 8§, Ct. 1571 (1986)

414 not preclude resp's recovery even though the jury had found
the Individual defendants not liable. 1Tn Yeller, the “ourt af-
firmed the DC dismissal of a municipality as a defendant because
the jury had concluded that the city's officer who had made an
allegedly unlawful arrest had inflicted no constitutional harm.
The city's liability was solely derivative of the conduct of the

named individual defendant who was exonerated. In the {(nstant

case, however, persons other than the named Adefendants, such as
Nash and Killen, effected city policy in laying off resp and

. thereby brought to fruition resp's ultimate i{njury. The named

individual defendants were not (nvolved in the actual lay-off

——
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decislon and an erroneous jury instruction which went unchallenged
stated that liability could attach only (f the individuals were
personally involved (n the lay off. Therefore, it {s easy to
understand the jury verdicts in favor of the individual Aefendants
but against the city. PFurthermore, in closing argument, resp's
lawyer argued that Nash and Killen made the lay-off decision, that
they ware high govermnment officials, and that the city was still
reaponaible if high officials other than the named Adefendants were
responsible.

Second, CAB addressed the question of the wvalidity of the
fury's implicit finding that resp's injury was brought about by an
unconstitutional city policy thereby allowing an action against

the city under Monell v. Wew York City Dept. of Soc. Serv., 436

0.8. 658, 691 (1978). ©CA8 applied the two-prong analysis from

Williams v. Butler, 746 F.24 431 (CAS 1984), which it noted was an

approach viewed with approval in Pembaur v. City of Cincinnati,
106 8. Ce. 1291 (1986). The two relevant inqguiries are: (1)
whether the government official making the decision is Aelegated
the authority, either directly or indirectly, according to a poli-
€Y or custom established by a governing body, to act on behalf of
the governing body; and (2) whether a decision made within the
scope of that official's authority "ends the matter.® If these
two requirements are met, the official’'s acts constitute those of
the local governing body.

The requirements are met in the instant case. The jury could

reasonably have found that resp's supervisors were delegated the

authority to act on behalf of the city in effecting resp's trans-
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O for and lay-off because under the city charter and civil service
rules, “"appointing authorities® such as resp's supervisors, initi-
ate lateral transfers and lay-offs. The requisite approval by the
elty's personnel director is conditioned only on formal compliance
with the rules. The director does not assess the substantive
propriety of the transfer or lay-off.

There was also adequate evidence to support the secon? proang
of the Williams test because it can fairly be sald that the final
suthority for the transfer and lav-off rests with the initiating
supervisor. The transfer decision here was controlled by resp's
suparvisors and not by the Commission which refused to hear the
appeal on the ground that resp lost nothing in the transfer. Al-
though the lay-off decision could be appealed, the existence of an
appellate process does not automatically Aivest a decisionmaker of
final asuthority for purposes of attributing municioal liability,

See Bowen v. Watkina, 569 r, 24 979, 989-99%0 (CAS 1982) (if appel-

late body “defers in substantial part to the judgment of the orig-
inal decision-maker, the original Adecision may be viewsd as the
overnaent’as policy®). The Commission decides lav-off appeals
solely on the basis of written submissions and appears to defer In
sSubstantial part to the 4udgment of the original Aecisionmaker.
Therefore, the jury could reasonably have found sufficient evi-

dence to subject the city to liability for the supervisors' acts.

lean also sets forth its analvsis and holdings as to the mserita
I of the Pirat Amendment and Due Process arguments, the damage

Awards, the fury instructions, and the attorney fees, none of
which are challenged in the cert paticion.
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Judge Ross dissented. Me concluded that the evidence was
insufficient to support a finding of municipal liability. Under
Pembaur, not every decision by municipal officers subjects the
municipality to §1983 liability. *“The official must also be re-
sponsible for establishing final government policy respecting such
activity before the municipality can be held liable.® 106 §. Ct.,
at 1300. The employment example set forth in footnote 12 of Pem-
baur applies here. The city's civil service rules 4o not grant
appointing authorities the power to set city personnel policy.
That policy remains with the mayor, the aldermen, and the Commis-
slon. Therefore, decisions by appointing authorities cannot con-
stitute a basis for city liability. Pembaur, 106 S. Ct., at 1299-
130 & n. 12. Also, appointing authorities do not have final
authority to make employment decisions because the Comwmission s
available to review their decisions. The Commission does not
appear to rubberstamp decisions because [t gave resp relief Iin
five sarlier appeals. Judge Ross also found that the evidence was
insufficient as a matter of law to support a finding that resp's

First Amendment rights had been violated.

], CONTENTIONS: ©Petr contends that the CAS decision below

conflicts with this Court's decision in Heller, supra. Tn Hell-

er, the Court held that the DC properly dismissed a §1983 action
against a municipality because none of the Court's “cases author-
ize the award of damages againat s municipal corporation based on
the actions of one of its officers when in fact the jury has con-
Cluded that the officer inflicted no constitutional harm.® Hell-

&0, supra. The CA's basis for distinguishing Heller fails because




if the decision of Nash and Killen, or Jackson's decision to
perform resp's duties, was a suvperseding cause such that Hamsher
is mot liable for the damages his Adecisions remotely caused, the
City likewise cannot be held liable for {(njuries caused by the
policy that the CA believed Hamsher's decision constituted. The
City cannot be held to have caused an unconstitutional injury
where the City employee who allegedly formulated and (mplemented
the unconstitutional policy is exonerated., The CAS8 decision (s

inconsistent with the opinion in Oklahoma City v. Tuttle, 471 U.S.

808 (1985), to the extent that Tuttle held that the same princi-
ples of proximate causation that are applicable to natural persons
are squally applicable to municipal corporations in §1983 cases.
Petr asserts that summary reversal is appropriate in this case
because the inconsistencies are so blatant.

Petr contends that the CAB erred in its analysis of the “of-
ficial policy® issue as well. The CA8 and several other “ourts of
Appeals have held that in situations where an employee makes a
decision that (s not subject to review by other municipal offi-
clals, the local government (s liable on the theory that such acts
might be fairly said to represent of ficial policy. Other Circuits
have refused to hold a city liable in such a situation, even where
the official was the final asuthority on the decision, if the local
government had not appointed the official to act in its stead.

See, 0.9., Bennett v. Slidell, 728 F.24 762 (CAS 1984) (en banc).

The Court should grant cert to maintain conformity bstweasn this

Court and the inferior federal courts on this (ssue.

The CAS reasoning is inconsistent with the Court's holding in




(‘ JPembaur, supra, and with both of the views of “municipal poliecy*®

set forth by membars of the Court. Under the view expressed in
Part 11-B of Justice Brennan's opinion, an individual employment
decision constitutes govermment policy only where the government
has "delegated its power to establish final employment policy® to
the decision maker. The Williams test applied by the CAS in the
instant case is similar but provides that the official's decision
can "end the matter® and constitute municipal policy when the City
fails to provide an appellate process in which the appellate body
doss not defer in substantial part to the official's decision.
The CAR is incorrect because that situation does not constitute a
delegation of authority to establish government policy in the
area. Nelther the Clty's Board of Alderman nor its Civil Service
Commission had made a decision that all employees who filed ap-
peals of employment actions should be disciplined, nor d4id4 they
decide that petr alone should be disciplined for appealing, nor
did4 they decide that Hamsher should establish the City's poliey
regarding whether employees would suffer retaliation for filing
Civil Service appeals.

Under Justice Powell's dissent in Pembaur, which might be
sald to represent a view of the majority of the members of the
Court, a municipal policy (s {(dentified as rules of general appli-
cability established by official action, or decisions of specific
application adopted as a result of a formal process. Mere there
was no evidence of a rule of general applicability of sanctions

for appealing employment decisions, and the City 4id not transfer

feSP a8 a result of a formal decisiommaking process. Under the
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{'. CAS reasoning, the overvhelming majority of decisions made by city

employees would constitute city policy.

Resp contends that the CAS decision does not conflict with
Neller because in Meller the jury was not instructed on affirma-
tive defenses, including good falth, whereas in the instant case
the jury was so instructed and could have based its exoneration of
the Individual defendants on that ground. Also, the Heller dury
returned a verdict in favor of the individual defendants who rep-
resented all of the persons alleged to have committed the consti-

tutional wvioclation. 1In the instant case, the jury was not pre-

sented with each of the individuals alleged to have participated
in the systematic deprivation of resp's constitutional rights.
Resp contends that the CAB holding as to the "officlal poli-
ey* issue s also correct. The refinement of Monell's definition
of §1983 liablility net forth in the Pembaur decision supports the

CAS reasoning below. The Pembaur Court explained:

*If the decision to adopt that particular course of
action s properly made by that government's author|ized
decisionmakers, it surely represents an act of officlial
government ‘policy' as that term (s commonly understood.
More importantly, where action (s Airected by those who
establish governmental policy, the municipality Iia
equally responsible whether that action (s to be taken
only once or to bs taken repeatadly. To deny compensa-
tion to the wvictim would therefore be contrary to the
fundamental purpose of $1981.° 106 S. Ct., at 1299,

4. DISCUSSTOM (1) Petr's assartion that the CAR decision

directly conflicts with the Heller holding is i{naccurate. The CAS
correctly concluded that the instant case Aiffers from the Heller
case in relevant resapecta. In BMeller, the Yury verdict necessar-
ily indicated that the jury had concluded that the plaintiff had

not suffered a constitutional violation because the jury exonerat-




J N o4 all the govermnment officials allegedly involved in the consti-
' tutional violation and because the jury was not (nstructed on
affirmative defenses such as good falth which could have supported
a finding of no individual liability Adespite the commission of a
constitutional violation. In the instant case, the jury apparent-
ly was instructed on an affirmative good faith defense. Further-
more, the jury verdicts In favor of the individual defendants
could have been based on the jury's acceptance of resp's argument
that the City was liable based on the actions of the uncharged
officlals, Nash and Killen, rather than the actions of the named
defendants. Therefore, the record does not support petr's conten-
tion that the verdicts demonstrate that it was held to a 4ifferent

‘ standard of liability under §1981 than were the individual defend-

ants.

(2) Petr's second argument (s more substantial. Petr identi-
fies the Court's recent decision in Pembaur as the controlling
authority. The two-prong Williams inquiry applied by the CAS
below is not necessarily inconsistent with Pembaur on {(ts face,
It requires that in order for an official's decision to be treated
as municipal poliey for which the city can bSs held liable, the
authority to make the policy must be delegated to the official and
that official’s decision must constitute the final decision on the
policy. 1In my opinion, however, the CAS majority's application of
the standard to the facts of this case suggeats that its interpre-
| tation of what constitutes a delegation of asuthority and what

‘ constitutes final authority on a policy conflicts with the views

set forth by the Tourt in Pembaur. Judge Ross' analysis in Als-

———— &



sent below appears consistent with Pembaur. The history of this
case suggests that petr's Civil Service Commission does not Adefer
to the decisions of the appointing authorities such as resp's
supervisors because the Commission had already reversed decisions
by such asuthorities concerning resp on at least four occasions.
Even In the lay-off situation, the Tommission appears to retain
the ultimate policymaking authority although {t found (n this case
that the transfer had not harmed resp at the time of the appeal.
Judge Ross points out that this situation s virtually {(dentical
to the saployment sxample set forth in footnote 12 of the Pembaur
opinion regarding the policymaking requirement.? Prankly, (¢t
seems that the real problem in this case is that the Commission

stayed its consideration of petr's appeal of the lay-off decision

21n tootnote 12, the Court {llustrated what it meant by the

official being responsible for establishing final govermment

policy before the municipality can be held liable:
"Thua, for example, the County Sheriff may have
discretion to hire and fire employees without also
being the county officlal responsible for establishing
county employment policy. 1f this were the case, the
Sheriff's decisions respecting employment would not
give rise to municipal 1iability, although similar
decisions with respect to law enforcement practices,
over which the Sheriff is the of ficial policymaker,
would give rise to municTpal liability. TInstead, (f
County employment policy was set by the board of County
Commissioners, only that body's decisions would provide
& basis for county liability. This would be true even
if the Board left the Sheriff Aiscretion to hire and
fire employees and the Sherlff exercised that
discretion in an unconstitutional manner; the decision
to act unlawfully would not be a decision of the Board.
However , If the Board delesgated (ts power to eastablish
final employment policy to the Sheriff's decision would
represent county policy and could give rise to
sunicipal liabllity.*




pending the disposition of this court action. Therefore, the clty
officials with the authority to make the final employment policy
have not addressed resp's claim.

Although T bealieve that the dissent's interpretation of the
civil service rules and the city charter as they relate to the
delegation of policymaking authority is more persuasive than the
majority's interpretation, T hesitate to recommend a grant of cert
on this ilssue because the Court so recently addressed it in Pem-
baur. 1Tt would probably be better to allow other Circults to
consider the issue post-Pembaur. Wevertheless, T 4o recommend a
grant in this case because {t appears that the {ssue is a recur-
ring problem in the CAS and the CA8 is maintaining its approach
which conflicts with the Tourts' views expressed in Peambaur. The
CAB Willlams opinion upon which the CAB opinion below relied is no
longer of precedential value. That panel opinion was vacated and
reconsidered en banc which resulted in an affirmance of the DC by
an equally divided court without opinion. When the city peti-
tioned for cert., the Court GVR'd in light of Pembaur. ©On remand,
the CAB, en banc, affirmed the DC by a 7 to 5 vote with a majority
opinion relying on reasoning similar to that in the majority opin-
ion below and with Judge Ross writing the dissenting opinion which
is very similar to his dissent below. According to the Clerk's
office; there has not yet been a petition filed requesting review
of that opinion which was issued on Sept. 26, 1986, In light of
the fact that the city flled a petition last time, however, It
seems likely that thev will file one this time as well,

$. RECOMMENDATION: I recommend grant, limited to the second




. question presented.

There (8 a responaes.

Decembar 23, 1906 Brinkmann opn in Detn
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