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JUSTICE STEVENS, dissenting.

If this case involved nothing more than a personal vendetta
between a municipal employee and his superiors, it would be
quite wrong to impose liability on the City of St. Louis. In
&F{T however, the jury found that top officials in the City ad-
ministration, relying on pretextual grounds, had taken a se-
ries of retaliatory actions against respondent because he had
testified truthfully on two occasions, one relating to person-
nel policy and the other involving a public controversy of im-
portance to the Mayor and the members of his cabinet. No
matter how narrowly the Court may define the standards for
imposing liability upon municipalities in § 1983 litigation, the
judgment entered by the District Court in this case should be

Inaniertnu;ﬂ;hwhylheliewth;taﬂrnunceiam-
quhodbytthmm’apmdmu.'ithnmmmbeﬂn
'Mmﬂ.dm.humym-ifﬂuﬂwnﬁumndiudm

in Part I1 of the opinion in Monel! v New Y ' '
: 4 ork . of Social Serv-
ices, 436 U, S, 658, 691695 (1978). See id., at Tlﬁmlﬂ;.l. concur-

. Congress
Twperior to apply in § 1983 litigation. See Oklahoma City v. Tuttle, 471
U..’..f“.}? m—mumum:.,d-mh“h::.irv. ﬁ-;c:-
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with a more complete statement of the disputed factual issues
that the jury resolved in respondent’s favor, and then to com-
ment on the procedural posture of the case. Finally, I shall
discuss the special importance of the character of the wrong-
ful conduet disclosed by this record.

I

The City of St. Louis hired respondent as a licensed archi-

tect in 1968. During the ensuing decade, he was repeatedly

and consistently given “superior” performance rat-
ings. In April of 1980, while serving as the Director of Ur-
ban Design in the Community Development Agency (CDA),
he was recommended for a two-step salary increase by his
immediate superior. See 3 Record 1-51.

Thereafter, on two occasions he gave public testimony that
was critical of official City policy. [n 1980 he testified before
the Civil Service Commission (CSC) in support of his success-
ful appeal from a 15-day suspension. In that testimony he
explained that he had received advance oral approval of his
outside employment and voiced his objections to the require-
ment of prior written approval. The record demonstrates
Court’s reiteration of the contrary ipse dizit in Monell and subsequent
ﬂ;_' m' e U*T‘:*ﬂﬂfm Tuttle, supra, at 818; Pembaur

meinnati, supra, at 477-480, | shall join the !

e e iy vt s s B o
those that do not. Since it represents a departure from Congress’ initial
:mmwﬂwmﬂ-w:mmumnumm

Vor necessarily involves the Court in some consideration of “new the-
Y, see ante, at 12, n. 2 (plurality). Even so, we should be guided by the
wh“ purposes that motivated the enactment of § 1953 rather than

judge-made presumption that gives “extremely wide lat-
itude” to a profusion of “local preferences.” /d., at 11, '

"E[lr.ﬂh,m:ﬂuu,r] Mr. Praprotnik, during
Mmuh_h--&yu-mwhﬂ-mr
“A. [Mr. Praprotnik] Yes. It was established at $25,000
annually.
_;Q- All right. And were employees in CDA permitted to have second-

“A. Yes, they were,
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that this testimony offended his immediate superiors at the

CDA. :
Inlﬂ&lmpmdemmﬁﬂ-dhefuutheﬂm_tagemdUr

hlnDeaignGmmhlion[HUD}inmmﬁmmth:propud

-qm-mmnqnhﬂmﬂlmn.mmwufhmw
document?

“A. Yes. We had to fill out an employee secondary employment ques-
tionnaire on an annual basis at the time of our review of our service rating.
“Q. Now, did you fill out a secondary employment form?

“A. Yes, | did, for sach year. ;

“Q. Now. Were you then at any time suspended for a matter involving
the secondary employment®

“A. Yes. | was suspended in April, April 28th, 1980, for failure to pro-
vide information to my immediate supervisors.

“Q And did you provide that information to your immediate
supervisors?

“A. Yes, | did.

“Q. Did you fill out a form which gave, in detail, the places where you
had worked?

“A. Yes. As had always been required in the past, | had filled out the
muﬂnhmuaditudtymuphiniuthulhdprlﬂiﬂd

Q. Now, after you were suspended, did you take any action to protest
that suspension or petition anybody for correction of the action taken
against you?

“A. Yes. 1 had appealed that to the Civil Service Commission.

"Q. And after the hearing, was there a decision by the Commission?
q&.fﬂ. mmmmnﬁmn{mm
Could you tell me what length of suspension was?
*A. Itmhmmm .
“Q And were you reinstated with back pay?
A. Yes, | was." 3 Record 1-45—1-47.

“A. [Mr. Praprotnik to Ms. Ronzio, petitioner's
attormey| [ had been
mﬂ"m“m No one else, as was—in the Civil

Ca—u-,---uu-hdhhm-.hmmnm
:::-L And this was—and | had indicated the reason for that, because
.ﬁ";"“c"“r-ﬂn' 4 id., at 2-35,
for you? | And in this rating, what recommendation is made
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to acquire a controversial rusting steel sculpture by Richard
Serra. In his testimony he revealed the previously undis-
closed fact that an earlier City administration had rejected an

“A. [Mr. Praprotnik) This recommendation is—this is October 30th,
1980. This is a recommendation for a two-step decrease in salary.

“Q. Did you ever discuss with Mr. Kindleberger [Director of Planning,
CDA] the reason why you were given two ratings on almost the same day,
one for no change and one for a two-step decrease’

“A. Yes. Iu-uum.rmhw-'ﬂ“'““l"mi
performance being similar, that—at one point the -
two-step increase—and this occurring shortly thereafter with a two-step
decrease.

“Q. All right. What did Mr. Kindleberger say to you about that?
until April, 1961), is very down on you.' That was his exact words.
“Q. Did he tell you why he was down on you?

“A. He stated that | had lied before the Commission, the Civil Service
Commission.” 3 id., at 1-54—1-55.

“A.
H‘Jmnlhuuur.uﬂu.u:mluuuuum: 5
See also 3 id., at 1-57, 18, 1-60, 1-66, 4 id., at 2-94, 2-141.
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offer to acquire the same sculpture, and also explained that
the erection of the sculpture would require the removal of
structures on which the City had recently expended about
$250,000.* This testimony offended top officials of the City
government, possibly including the Mayor, who supported

Q. (Mr. Oldham] 1 want to direct your attention to a period which
involved a discussion of the Serra sculpture. Does that refresh your mem-
ory or do you have a recollection of that incident?

“A. [Mr. Praprotnik] Yes, I do.

“Q. What—could you tell me approximately when this incident
occurred?

“A. This was immediately prior to the erection of the rusting steel sculp-
ture which we have right out here on Market Street, the erection of that.
And it was a meeting of the Heritage and Urban Design Commission of
which | served as liaison from the Community Development Agency.

“Q. Were you requested to testify before the Commission?

“A. Yes, | was requested by the chairperson of that Commission.

“Q. And were you required to make some comment on the Serra sculp-
ture and its appropriateness at that spot?
“A. That's correct. [ was. And whether it conformed to the overall

“A. [Ms. Buckley, Chairperson, HUD] Yes. I do because I asked him
to attend that meeting of the Commission.

%.Fﬂpuﬂwlndthhmun&mﬁnulhdmmminmh
capacity. Thlﬂumkmmitmmhqduul:mmm. He
Mﬂﬂtthrhdhumdthmmﬂptmmbdmn

ﬂ-ﬂwur-ﬁl;-lﬁ--h-m. hthh-rh'. |
“d&nhmhwnmmmﬁ:ﬂdm

“A. There was a great deal of interest. The hearing room was always
ﬂﬂhﬂ.ﬁ-‘mnw#dw [sic] who had
“*‘“hmh“ But whenever something came in—

é
i
4
{
:
i

, too?
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the acquisition of the Serra sculpture, as well as respondent’s
agency superiors." They made it perfectly clear that they
believed that respondent had violated a duty of loyalty to the

“A. | don't know all the people in the mayor's office but, yes, | knew
from the whispering around me and from some of the faces that were famil-
iar that, yes, these were the mayor's people, or at least the City people
who came in to wateh.” 4 id., at 2-88—2-90.

'“Q. [Mr. Oldham] All right. Now, after you testified before the
Commission, did you have any conversation with Mr. Hamsher [ Director,
CDA, when respondent was transferred; elevated to Deputy Director of
Development, Mayor's Office, in June, 1982, and present at that position
when respondent was laid off]?

“A. [Mr. Praprotnik] Yes. | was called into the office immediately
after that meeting the following morning. And together with Mr.
I had stated at that Commission meeting that | should have ‘muffed it.’

“Q. You shouldn't have—

“A. Meaning that | should have concealed it, you know, from their—
from exposure to the Commission.

“Q. What information was Mr. Hamsher talking about?

“A. This was regarding the City’s original expenditure of funds for that
Hﬂmmmmmmﬂmﬁmulyﬂw.Mmdm
#M_MMWM,M&CRJWMMWtIHdew
erection of this rusting steel sculpture.

'QMMM%WMMMHL&W
Mm_dinmrumnm'?

:&-;{;.hm.* 4id., at 2-4—2-8,

- Oldham| Yﬂudidmtlhimuﬂfheﬁnﬂnmm’

“A. [Mr. Karetski, Deputy Cit \ '

l-q,‘f“':* ﬁu..am? ¥ Planning Director, CDA] That was a
Ronzio] (Ljet me make a break at this int and ask you about
WMWM&W;’T“U‘M

Development : .
mm'ﬁm Thflhiumﬂlnmdth&rnmlp-

% E; Hamsher| Yes.
mhuu-h-hm Mr. Praprotnik for
he something
nﬂ“t.hhnmmr“mm.m

“A. Ih"“““‘h*h 1
did have
hmwhm-hm yes o Sho-



SRR

0
ol

B6-TT2—DISSENT

ST. LOUIS v« FRAPROTNIK T

ture. Thus, defendant Hamsher testified:

“I'm not fond of the sculpture and wasn't then. But the
mayor was elected by the people and he made the deci-

“Q. Did you indicate you were displeased with what he had done?
“A. Yes, [ did.
“Q. Will you tell us what it was you had the discussion with him about
and what you were upset about?
“A. Yes. | read in the newspaper one morning that Mr. Praprotnik
was quoted, something about his personal opinion about the merit or lack of
merit of the sculpture. And [ was concerned about that because a decision
had been made by the City administration that we all worked for, that we
wanted to recommend—that the City administration wanted to recommend
the installation of the Serra sculpture.
“] happened to disagree with the decision myself. ['m not fond of the
sculpture and wasn't then. But the mayor was elected by the people and
he made the decision. He was going to support the installation of the
sculpture.
“Therefore, it was my responsibility and the responsibility of others who
worked for my agency to do so as well and not to express personal opinions
in public forums about what that sculpture was going to be and what it
would look like.
‘Q,Did;wuhmydhdplmm-ﬂumlprmanrm
tion in pay?
“A. No, I did not. I believe I sent Mr. Praprotnik a note about it to
_hﬁmurduﬂlndumlthouchuhhmw.htuuﬁlumy
nuﬂhthmmhdndhu@nﬁthhhn. But [ didn't take any
personnel action it. Frankly, | i further though
l.:q.ﬁid..ltl-lﬁl—l-lﬁl. s St i
(Mr. Oldham] Did you know that Mr. Praprotnik had been re-
quested to appear before the Heritage and [rban Desi ittee?
%L‘;mﬂﬂlﬂl I think I did. e
ﬂﬂﬁnﬁﬂﬂlﬂhwmhmwmmm be-
hnimmmm{ﬁ]mmﬂmmﬂ

“Q Now, when he was asked
“'_E‘Y Hhﬂu:“rlﬂtﬂmh-mu

Well, obviously, any questions of fact, one should be truthful
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sion. He was going to support the installation of the
sculpture.

“Therefore, it was my responsibility and the respon-
sibility of others who worked for my agency to do so as
well and not to express personal opinions in public fo-
rums about what that sculpture was going to be and
what it would look like.” 5 id., at 3-180.

Defendant Kindleberger made the same point:
“Well, I think the obligation for a senior management in-
dividual is to represent fairly the position of his boss
which, in our case, happens to be the mayor. And I
would—I just think that is something that is appropriate
: for senior management to do.” 5 id., at 3-250.
| After this testimony respondent was the recipient of a se-
' ries of adverse personnel actions that culminated in his trans-

- fer from an important management level professional position
| to a rather menial assignment for which he was “grossly over
| qualified,” 3 id., at 1-80, and his eventual layoff.* In pre-

“Q And if he's asked his professional opinion, what should he do?
“A. Well, if someone is asked their own personal, professional opinion,
they should render it. But one has to be awfully careful that you don't
somehow imply that is the staff's opinion or that is the agency’s opinion.
lndltlﬁntit‘l:qu-ﬁmnfjudfnwm.hutmtumduuuﬂnpﬂm
senior managers need to have is judgment.

“Q. The mayor was quite upset: wasn't he?

“A. I don't know that for a fact. He never spoke to me about it.
‘Q.thmnthﬁlﬁtmhﬂymvmimmthhf

“A. The Serra sculpture?

"Q Yes

“A. Emily Pulitzer is a person who has wanted pture
Q. She is comnected with the Post Dispateh?
A 1 believe she is married to the publisher.” 5 id., at 3-249—3-251.

Praprotnik] Yes. On March 23rd, | was called to the direc-

mﬂ"'*~'ﬂﬂﬂnnﬂnuﬂﬂul-ﬂuhw

n“-‘u"’-nl#cm And this was two weeks
pending layoff recommendations at the agency.”
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paring respondent’s service ratings after the Serra sculpture
incident, his superiors followed a “highly unusual” procedure
that may have violated the City’s personnel regulations.’
Moreover, management officials who were involved in imple-

“Q. Did [Mr. Jackson, Commissioner, HUD| make any statement to you
as to whether he had sought your services?

“A. Yes. He stated that he didn't want me in the first place, that he
had requested a historic preservation planner for that position, which was
several grades below my management position level.”

“Q. Now, just prior to [the then unknown attempt to fire respondent,
one year prior to his actual dismissal], did you receive a rating?
. “A. Yes, [ did, in October [1982].

“Q. Let me hand you that rating, which is Plaintiff's Exhibit 92, and
ask you to look at the second page thereof. [n that rating, does it make
wwmmmwmmhm
position

“A. Yes. [t states in the paragraph related to ‘Have the duties in the
m’:mmmmmhnﬁn‘w—hd.'il
m—l:.h:hmphmhthi-w'ﬂr.hprunik’nhrmpnﬂhn
Was as a supervisor at CDA . . . which included administration of his unit
and supervision of staff, Inlﬂlmnpl:itrhue.thnwhmw
dmmmm,mm.mmvmmhmhﬁ-
mmmtwtlm-mum:nmm-n
juﬂwuﬂpﬂhm-ﬁnﬁ;nﬂ:ﬂh—wﬁkﬁh.hwﬁkh
grossly overqualified.’” 3 id., at 1-66—1-67, 1-71, 179180,

“Q. [Mr. Oldham) Would i
e e you deseribe (Mr. Praprotnik’s tasks at

:ﬁ.ml.M‘y] I would.” 4id., at 2-88.

iu: [H:ml Is he entitled to know the basis on which the serv-
“A. [Mr. Brewster| That is standard operating procedure, | think, i
Any management procedure. Certainly, at CDA it was ’
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menting the decision to transfer respondent to a menial as-
signment made it clear that “there was no reason” for the
transfer—except, it would seem, for the possible connection
with “the Serra sculpture incident.”* It is equally clear that
the City’s asserted basis for respondent’s ultimate layoff in
1983—a lack of funds—was pretextual.’

“A. Well, the substance of it, as | recall, would be that the so-called
standards that they were rating Mr. Praprotnik on were standards that
could not even be measured, either quantifiably or qualifiably. So, there-
fore, there were not, in any actuality, they did not have any merit to them.

“And, as | recall, the two, Karetski, who was rater number one, and
Kindleberger, who was rater number two, actually collaborated in the rat-
ing prior to the rating being done, which, in my estimation, was completely
in violation of the City rules and regulations which specifically state that
rater number one is not supposed to be influenced in his rating by any per-
son.” 4id., at 2-106—2-107, 2-109.

"*Q. [Mr. Oldham] Did you ever discuss Mr. Praprotnik with Mr.
Jackson as to whether they needed his services in the facility?
~ "A. [Ms. Buckley] I'll have to go back a minute to the Serra sculpture
incident. After that meeting, the major meeting where the Serra sculp-
ture was approved by the Commission, unfortunately, it must have been
two or three weeks or a month or so later that Mr. Jackson called me and
-Hﬁrbnlr.Pnp;mmkmManunrmﬂuHmupnh.

, | guess | would say, i nt i
t&{hwﬂm“mmﬂ. ¥, disappointment and displeasure at
4 separate occasion shortly after that, Mr. Killen also called me and
said Mr. Praprotnik was coming and there was no reason for him to come.”
4id., at 2-90,
""Q [Mr. Oldham) What's the total (HUD) budget for [1962) then?
“A. [Mr. Praprotnik) MMhadmfurthcyurmﬂJ.m.

Qe mm&ﬁ-mm&unn
% rwwhaMMﬂm
", J ?-'MI- an increase of approximately $6,0007

% i was the reason given for your layoff?
P e ':'H"?::-:ﬁlllﬂihmmf
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Thus, evidence in the record amply supports the conclusion
that respondent was first transferred and then laid off, not
for fiscal and administrative reasons, but in retaliation for his
public testimony before the CSC and HUD.* It is undis-
puted that respondent’s right to testify in support of his civil
service appeal and his right to testify in opposition to the
City’s acquisition of the Serra sculpture were protected by
the First Amendment to the Federal Constitution. Given
the jury’s verdict, the case is therefore one in which a munici-
pal employee's federal constitutional rights were violated by
officials of the City government. There is, however, a dis-
pute over the identity of the persons who were responsible
for that violation. At trial, respondent relied on alternate
theories: Either his immediate superiors at CDA (who were
named as individual defendants) should be held accountable,
or, if the decisions were made at a higher level of govern-
ment, the City should be held responsible.
~ The record contains a good deal of evidence of participation
mtheeum_lﬁtutimdmhyrupondent'n superiors at CDA,
by those directly under the Mayor, and perhaps by the Mayor
himself." Moreover, in closing argument, defense counsel

* As respondent’s counsel put it in responding to petitioner’s motion
a directed verdict at the close of plaintiff's evidence: . "
-mmwmmmwummumc'
Service Commission. That's in evidence. That's true. El:!m;l.lll"eldl:l-ltlil"r;II
ﬁ!muh'mnd-nmphrmmupmhthnnm‘tnquiudn{uth-
ers. There's evidence to that effect. Reduced his staff from nine to
three, le&muﬂhnllhpunn. Given plaintiff a low service
rating on October Ist. There's evidence of that. Transferring him to a
whm-mjmhmm There's evidence
e hmmmm-rﬁchhemddhemnd.
hmhh M.nwhﬂgwnﬂm-pﬁmﬁm
dnmth mm-—umdmm.m

:-qhwuu-ummmcwsﬂm.m.

There "'E’lll!ﬂllll-.hh-lidul,thum"-mw

m"ﬁ-[ﬁ' Gid., at 3263 27
- Oldham) [TThere had to be
M e St o h“::h-mt;[lwmlhduh
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attempted to exonerate the three individual defendants by
referring to the actions of higher officials who were not
named as defendants.”

“A. [Mr. Praprotnik] Yes.

“Q. Now, in order to get a change of budget, who had to be invaolved in
that?

“A. That would involve the Board of Estimate and Apportionment, in-
cluding the Mayor, the president of the Board of Aldermen, and the budget
director—I'm sorry, the comptroller.

“Q. They're all high officials of the City.

“A. That's correct.” 3 id., at 1-T4—1-75.

“Q. [Ms. Ronzio] [A)fter you got transferred to Heritage and Urban
Design in April or May of '82, are you claiming that Frank Hamsher did
anything to injure or damage you thereafter once you were transferred out

his supervision?

HL T-.
Q. And how did that affect you?

“A. It affected
Q hmu'ﬁr’mﬂ“““““‘w-
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Thus, we have a case in which, after a full trial, a jury rea-
sonably coneluded that top officials in a City’s administration,
possibly including the Mayor, acting under color of law, took
I : St & aiited but Sosthinking sl

“A. mmﬂwmwwwwm

ommendations that could be made to its, you know, director at this time.
“Q. He was not director of Community Development Agency. Are you
still maintaining that he controlled their budget?

“A. I'm saying that he influenced their budget. The mayor's office
M.mnﬂn‘md-ﬂﬂnﬂuhﬁmdwmty
departments.”

“Q. (Wlhat are you claiming, if anything, that Mr. Kindleberger did to
damage you after you were out from under his supervision?

“A. He had influenced the direction of the demise of duties, all the way
up to that time, with the planner options that he had made available to Mr,
Hamsher.

“Q. I'm asking after you transferred.

“A. After the transfer? Yes, he could still play a strong role because he
was retained within the mayor's group and made recommendations to the
Board of E&A that could have influenced the funding of our agency, the
Heritage and Urban Design Commission.

“Q. You're using the word ‘could.” Do you know for a fact that he did
any of these things?

“A. Well, the budget had to go through the Community Development
Agency, the approval. I'm saying he could have had that influence.

:Q.M.Iri:hL So you don't know for a fact that he did do anything?

A. I would say it was very likely that he would have had that

|

Q. [Hlow about Deborah Patterson [Director, CDA], who is also a de-

fendant? Now, she never supervised at all: is that -
- e - you at all; is correct? You
:&&ﬂmﬁwlm

became director of CD
“A. That s Alft-'rwhldlh-drhﬂu-m?

i ¥R, if anything, are you claiming that she did to damage you, to

you?
- un D ﬂ-—-u_-:’nﬁ-um.._ [
clals, &ummhﬁﬁwum‘nﬂ?ﬁﬂ
proved by the Community Development Agency and aiso going through

§
:
i
{
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pal employee for exercising rights protected by the First
Amendment to the Federal Constitution. The legal question
is whether the City itself is liable for such conduct under

the mayor’s office and the Board of E&A." 4 id., at 2-75—2-T7, 2-81—
2-82

“Q. [Ms. Ronzio] (Wlhy do you think [Mr. Praprotnik] wasn't being
treated fairly?

“A. [Mr. Zelsman, architect colleague of respondent at CDA] [n my
opinion, it was someone above him who did not want him in that position.”
4id., at 2-97—2-98,

[From deposition; read at trial] “Q. [Mr. Oldham] Were there meet-
ings in the mayor's office which involved you and his advisors and the
mayor concerning the function and purpose of CDAT

“A. [Mr. Hamsher] [ have had countless such meetings.”

'}-[:mr.w]hdﬂwthm-'

“Q. Had Mr. Jackson requested the transfer?

“A. No.

“Q. It was done on your initiative then?

“A. It was done upon approval by the mayor of the transfer. [t was

;mhm.ﬁwmw.ﬂﬂlﬂhmmdm&mm
Public Safety], whom assigned the appropriate paperwork to trans-

fer Mr. Praprotnik.

“Q. Did Mr. Nash request the transfer?

“A. No, but he approved it.
ﬂ&mmummummmmmms
“A. That's correet.

“Q. And it was a decision that was made in the 's office -

ﬁﬂ;ﬂ:hmhmumm! i o
- tnlmnﬂn&m[uudetndumyurmduwmm

curred with it, and Mr. Nash and Mr. Jackson yself carried it out.”

4id., at 2-174, 2-177—2-178. . b

mhm"““wl “Q. [Mr. Oldham] Who would have
m!hllhhnﬂhumﬂmwmrwm

mhummw Who would have that

A Mr. Dute Well, it depends on the situation. -
The Board of Esti-

mate and Apportionment

mummﬂwmﬂ.‘hm“hm“m

" did., st 2-180.
mmwgm -u[‘ﬂm ——
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- II

In the trial court there was little, if any, dispute over the
governing rules of law. In advance of trial, the City filed a

than Mr. Hamsher, and yourself, and the mayor, who had the final deci-
sions on these matters [transfer of functions between agencies]’

“A. [Mr. Edwards, City Executive Director of Development] Well,
particularly I guess, the mayor had the final decision. As | recall the rec-
ommendations of Mr, Hamsher were adopted, you know, pretty generally.
I don't remember any major divergence from his recommendation.” 4 id.,
at 2-185—2-186,

“Q. [Ms. Ronzio] What do you do, Mr. Hamsher? What is your

occupation?
“A. (Mr. Hamsher] [ am the counsel for development in the mayor’s
office, City of Saint Louis.

(Discussion of CDA's 1962 layoffs] “Q. Did you voice your concerns to

“Q. What was his reaction to your concerns?

“A. He listened. He and [ discussed it back and forth. And he was
elected by the people so he made the decision.

“Q. He said ‘Go ahead and lay off™

"A. Yes." b5id., at 3-134, 3-167.

"q.[Tlr.Dthl [Thuhuﬁmadunm-urkhthemhthu
“A. [Mr. Hamsher] Yes.

h'ﬂ- And doesn't the mayor keep a pretty tight rein on operations within
“A. Sure.”

.q'h““'“‘ll! Mr H-mhrthlt , .
 Mr. . initiated the (transfer]
that you had sort of recommended -ta p
pushed to get it done? it through the mayor’s office, sort of
A. 1 wouldn't say | pushed to get it done. I recommended

mayor mayor mad, it to the
nﬁT:-mu-uLﬁ o hen the mayer makus & deci-
3155, 3-200, him try to carry it out.” b id., at 3-184—

not & defendant. n—uwhhnnmunmw:
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motion for summary judgment that the District Court ulti-
mately denied because the record contained an affidavit stat-
incmrupaudent“muuuﬁufedduaw*mﬁvm'of

or who was the one—not laid the suspension on, but set up that secondary
employment . He is the man who allegedly, according to Mr.
mﬂk,ﬂumtﬂhﬂ#mwmmmlﬁ'
rected his subordinates to retaliate.

“Don Spaid is not a defendant in this case. Okay?

“Who laid Jim Praprotnik off?7 Who really laid him off? Who signed off
on the form? Rob Killen signed the form. At the time Mr. Praprotnik
was at Heritage and Urban Design and got laid off, Rob Killen was his ap-
pointing authority. [t was his decision. He's the one who prepared that
budget that went to Deborah Patterson. Who else is not a defendant?
Rob Killen's boss, Tom Nash. Tom Nash allegedly approved it and went
along with Rob Killen. Do you see him here? Nope. Let's hang it on
these guys.” 6 id., at 4-50—4-51 (emphasis added).

“The concurrence disapproves of any reliance on evidence regarding the
reaction of various high officials to respondent’s Serra sculpture testimony
on the ground that “the jury instructions concerning respondent’s First
Amendment claim refer exclusively to the exercise of his appellate rights
before the CSC and make no mention whatever of his public testimony.”
Ante, at 11, n. 5. Two points should suffice in response. First, the in-
struction in question told the jury that it “must” find for respondent if it
found certain facts relating to the CSC appeals, but did not preclude the
Jury from finding for respondent on other grounds as well. Second, as the
concurrence itsell recognizes, see ante, at 5, a separate instruction, which |
quote below in the text at footnote 15, told the jury it could hold the City
liable for actions committed by high enough officials. This instruction did
not limit the field of high-officials’ actions that could give rise to municipal

mmmmmmmrthmmﬁda‘me
lrﬁm.ﬂm&dtymmhnutuhﬂumﬁpdpdﬂmkmm
that we may sustain the jury’s verdict against petitioner on a conspiracy

theory neither espoused nor addressed by the court below.” Ante, at 11,

Part L1, the jury was given wide rein to examine the conduct of
Mdh““un”ﬂmm
m-md&“muhﬂ-ﬂm The
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the mayor, the mayor's chief of staff, and the city’s personnel
director.” 1 Record 130. No one appears to have ques-
tioned the proposition that if such facts could be proved at
trial, the City could be held liable.*

After respondent’s evidence had been presented at trial,
the City made a motion for a directed verdict, again advane-
ing the argument that there was insufficient evidence in the
record to support a judgment against the City. The argu-
ment on that motion does not indicate that the parties had
any dispute about the applicable rules of law. For counsel

for the City argued:
“I understand that you can be liable—a municipality can
be held liable if its high ranking officials are allowed to
violate someone’s constitutional rights. [ fail to see how
you can find any evidence that the City of St. Louis did
that.” 5id., at 3-28.

mrmmmmmudﬂmmm

mmmmmmmujw-m

ol i points to the following argument made in support of its mo-

ﬂ:hmmyjudmm:

“In the instant case, Plaintiff has failed to even allege the existence of an
La ' ¥

llnh[-umnpﬂlpdrr In fact, Plaintiff refers to City ‘policy’ only in one

wmp,:,hm_ﬂfmm Z¥c), wherein he claims the City's
'+ + - Waa not followed. [n the absence of allegations of imper-

mm.qd@umummmyem.mcny,mm

may not be held liable. l!MndminSuppmtoanﬁm[wSummry

Judgment or, in the Alternative, for Judgmen ;
Brief for Petitioner § (emphasia in originah, o Lo ReplY
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The jury obviously disagreed with this assessment of the evi-
dence. Moreover, the judge denied that motion, initially and
at the close of all evidence, as well as the City's motion for a

Finally, the ultimate instruction to the jury on the issue of
municipal liability was in fact proposed by the City’s attor-
ney, as the plurality acknowledges, ante, at 6; see Brief for
Respondent 48; Reply Brief for Petitioner 6:

“As a general principle, a municipality is not liable
under 42 U. S. C. § 1983 for the actions of its employees.
However, a municipality may be held liable under 42
U. 8. C. §1983 if the allegedly unconstitutional act was
committed by an official high enough in the government
8o that his or her actions can be said to represent a gov-
ernment decision.” Instruction No. 15, App. 113.*

In_myqpa'niun it is far too late for the City to contend that
the jury instructions on municipal liability were insufficient
or erroneous.” In Oklahoma City v. Tuttle, 471 U. S. 808

LD AT L

'sz&mmm“nﬂﬁp&mmun for’
n-pudmhdﬂndnﬂtwdythtCitrbtnlhuthmindiﬁdlulCilyuﬂ-
cials, Frank Hamsher, Charles Kindleberger, and Deborah Patterson.
Frmmthl;rl.heCiqr'llnumey, whnwurtpuunun:hmhthr(?hymd
mm.mmmjwmrmmmmwm.
exonerate them, and, having focused on these defendants, hold the City
m-;:uhmmmu-mnummm. As

Av the verdict—judgment for the individual defendants but
mehwm“mﬂyﬁhd. Although petitioner ar-
in light of Mwmmuﬁymjmhmm

ing the Mayor himself, and various
erate ' agency heads participated
pian to deprive respandent of his job in violation of his First Amend.
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(1985), we permitted an objection to an instruction by defend-
ant for the first time on appeal only because plaintiff failed to
raise the contemporaneous objection argument until its brief
on the merits in this Court. We stated that such arguments
“should be brought to our attention no later than in respond-
ent's brief in opposition to the petition for certiorari.” /d.,
at 816 (emphasis in original). In this case, respondent prop-
erly pointed out in his response to the petition for a writ of
certiorari that petitioner had failed to object to the relevant
jury instruction. Brief in Opposition 10-11.7

Apparently acknowledging that this case cannot be decided
on the basis of any possible error in any of the jury instrue-
tions, the plurality views petitioner’s motions for summary
judgment and a directed verdict as raising and preserving a
legal question concerning the standard for determining
mumupl.l liability. Ante, at 7. But these motions did not
raise any legal issue that was disputed. It is most unfair to
permit a defeated litigant in a civil case tried to a verdict be-
fm:_]urymdvmkgﬂlrgumnuthuwmmtmﬂein
meDumnCnurt especially when that litigant agrees, both
in its motions and proposed instructions, with its opponent’s

arguments to the jury. The court, at its election, instruct the j
before or after argument, or both. .\'upnrtymytmtwnumth.r:
m'wm_ﬁdmwmnunnutmﬂm“hnmmﬂynb}whmﬂh
%mmmmmm-nmﬂm.mcﬁm;mmm
mwmh tl;mdth!muﬂ:nfﬂwnhjm' Opportunity shall be given
ﬂhhmmnmuﬁhthnnn;uhhejury." {Emphasis added.)
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view of the law.” Although, as the plurality points out, the
question presented in the certiorari petition “was manifestly
framed in light of the holding of the Court of Appeals,” ante,
at 5, the legal issue of municipal liability had never been
raised in the District Court.

(plurality) (internal quotation omitted). It would be far
wiser in the long run simply to resolve the issues that have
been properly framed by the litigants and preserved for re-
view. Nevertheless, in view of the fact that the Court has
“set out again to clarify the issue that we last addressed in
Pembaur,” ante, at 10 (plurality), it is appropriate to explain
my view of how our precedents in this area apply to this case.

I

InHva.Nw}’orkCitmeﬁwutofSucidSm%
m.ﬂﬁu.&ﬂﬁﬂtlmm.wahﬂdthﬂmunidpﬂmrm
tinmnre‘pem-z!" ithin the meaning of 42 U. S. C. § 1983.
Sineeneorpunmnhilupnbhufduingaqyﬂﬁnge:upt
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gave rise to the question of what human activity undertaken
by agents of the corporation may create municipal liability in
§ 1983 litigation.™

The first case dealing with this question was, of course,
Monell, in which female employees of the Department of So-
cial Services and the Board of Eduecation of New York City
challenged the constitutionality of a City-wide policy concern-
ing pregnancy leave. Once it was decided that the City was
a “person,” it obviously followed that the City had to assume
responsibility for that policy. Even if some departments had
followed a lawful policy, I have no doubt that the City would
nevertheless have been responsible for the decisions made by
either of the two major departments that were directly in-
volved in the litigation.

In Owen v. City of Independence, 445 U. S. 622 (1980), the
Court held that municipalities are not entitled to qualified im-
munity based on the good faith of their officials. As a
premise to this decision, we agreed with the Court of Appeals
that the City “was responsible for the deprivation of petition-
er’s constitutional rights.” Id., at 633; see also id., at 655,
n. 39. Petitioner had been fired as City Chief of Police with-

necessarily involved. Accordingly,
:'h;hbn‘:-haﬁ_dhﬁw-dmmumw
-hnuhu“. hﬂt‘ﬂ“hmmmm
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the action of the City Council and City Manager was binding

on the City.®

In the next municipal liability case, the Court held that an
isolated unconstitutional seizure by a sole police officer did
not bind the municipality. Oklahoma City v. Tuttle, 471
U. 8. 808 (1985)." Thus, that holding rejected the common

*Since Owen, Members of the Court have offered varying explanations
for that conclusion: “[Tlhe release of the information was an official ac-
tion—that is, a policy or custom—aof the city,” Oklahoma City v. Tuttle,
4T1 U. 8., at 532 (BRENNAN, J., concurring in the judgment); “{A] muniei-
pality may be liable under § 1983 for a single decision by its properly
tuted legislative body—whether or not that body had taken similar action
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law doctrine of respondeat superior as the standard for mea-
suring municipal liability under § 1983. It did not, of course,

authority.

Finnll:, in Pembaur v. Cincinnati, 475 U. S., at 471, we
definitively held that a “decision by municipal policymakers
on a single occasion” was sufficient to support an award of
damages against the municipality. In Pembaur, a County
Prosecutor had advised County sheriffs at the doorstep of a
recaleitrant doctor to “go in and get [the witnesses]” to al-
leged charges of fraud by the doctor. [d., at 473. Because
the sheriffs possessed only arrest warrants for the witnesses
and not a search warrant for the doctor’s office as well, the
advice was unconstitutional, see Steagald v. United States,
451 U. 8. 204 (1981), and the question was whether the
County Prosecutor’s isolated act could subject the County to
damqeau:ﬂerilmm:auithythedm. In the part of
his opinion that commanded a majority of the Court, JUSTICE
BRENNAN wrote:

“IA] government frequently chooses a course of action
tailored to a particular situation and not intended to con-
trol decmom in later situations. If the decision to adopt
that particular course of action is properly made by that
government's authorized decisionmakers, it surely rep-

:unulnutu{omchlgummmgnt‘policfuthattem
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.- focus(ed] almost exclusively on the status of the
decisionmaker.” [d., at 498.

Thus, the Court has permitted a municipality to be held lia-
ble for the unconstitutional actions of its agents when those
of sufficiently high stature and acted through a formal proc-
ess (Owen); or were authorized to establish policy in the par-
ticular area of city government in which the tort was commit-
ted (Pembaur). Under these precedents, the City of St.
Louis should be held liable in this case.

Both Pembaur and the plurality and concurring opinions
today acknowledge that a high official who has ultimate con-
trol over a certain area of city government can bind the City
through his unconstitutional actions even though those ac-
tions are not in the form of formal rules or regulations. See
Pembaur v. Cincinnati, supra, at 479-481; ante, at 9-10
(plurality), at 9 (concurrence). Although the Court has ex-
plained its holdings by reference to the nonstatutory term
“policy,” it plainly has not embraced the standard under-
?tudjnguf that word as covering a rule of general applicabil-
ity. Instead it has used that term to include isolated acts not
intended to be binding over a class of situations. But when
one remembers that the real question in cases such as this is
not “wl‘nt constitutes City policy?” but rather “when should a
City be liable for the acts of its agents?”, the inclusion of sin-
ﬁelﬂub?hichomdﬂamkuum.forthmmhinda
- ¥ In a way that the misdeeds of low officials do

Every act of a high official constitutes a kind of “state-
ment lhmﬁhmrdmﬂ:rdﬂilhmwﬂlhum'riedum;ﬂuu-

l



B6-TT2—DISSENT
ST. LOUIS v PRAFROTNIK &

city itself. If a County police officer had broken down Dr.
Pembaur’s door on the officer’s own initiative, this would
have been seen as the action of an overanxious officer, and

meWMMmelﬂmthtﬂm
MEMMrmhrﬁddenbydupﬁmipd,themhupﬂym-
m:ﬁﬂuthnthwhmhaﬁdmdnthunudh-mm
- not so authorized.” Jd., § 161. A special agent, to the contrary,

mpwtwhhdhwwhqmwmunm-hthhh

lﬂlmb-u-ﬁn:hhuthhm
-ﬁhimuuumuum Am?i::
"'-ﬂlh h!nhr_-ﬂrmm.“hhdh
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Just as the actions of high-ranking and low-ranking munici-
pal employees differ in nature, so do constitutional torts dif-
fer. An illegal search (Pembaur) or seizure (T'uttle) is quite
different from a firing without due process (Owen); the retal-
iatory personnel action involved in today’s case is in still an-
other category. One thing that the torts in Pembaur,
Tuttle, and Owen had in common is that they occurred “in the
open”; in each of those cases, the ultimate judgment of uncon-
stitutionality was based on whether undisputed events (the
breaking-in in Pembaur, the shooting in Tuttle, the firing in

thn_rypiﬂlmuﬂlwrypemnneluﬁundﬁmpitaam;mry
against another; although everyone admits that the transfer

engaged in a formal enough process, it should not den
nﬂﬂenmutuuch:po]kymerelybeuuuthmmneum
act "uruiﬂgmund,“_u it were. It would be a truly remark-
lhhdoetrimfu_rthuCuunturemgnimrnunicipal liability in
an employee discharge case when high officials are foolish
enough to act through a “formal process,” but not when simi-
officials attempt to avoid liability by acting on the
pretext of budgetary concerns, which is what this jury found
hnodmuummntrﬂ
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ecutor (or his subordinates) would issue the same break-
down-the-door order in similar cases, and just as we assume
in Owen that the City Council (or those following its lead)
would fire an employee without notice of reasons or opportu-
nity to be heard in similar cases, so too must we assume that
whistleblowers like respondent would be dealt with in similar
retaliatory fashion if they offend the Mayor, his staff, and rel-
evant agency heads, or if they offend those lower-ranking of-
ficials who follow the example of their superiors. Further-
more, just as we hold a municipality liable for discharging an
employee without due process when its city council acts for-
mally—for a due process violation is precisely the type of con-
stitutional tort that a city council might commit when it acts
formally—so too must we hold a municipality liable for dis-
charging an employee in retaliation against his public speech
when similarly high officials act informally—for a first
amendment retaliation tort is precisely the type of constitu-
tional tort that high officials might commit when they act in
concert and informally.

* Whatever difficulties the Court may have with binding
mlmmp-.ht.m on the basis of the unconstitutional conduct of
individuals, it should have no such difficulties binding a city
when many of its high officials—including officials directly
under the mayor, agency heads, and possibly the mayor him-
self—cooperate to retaliate against a whistleblower for the
exercise of his First Amendment rights.®




86-TT2—DISSENT

28 ST. LOUIS ». PRAPROTNIK

I would affirm the judgment of the Court of Appeals.

SN L TS P T

tifarious ways in which governmental infli ituts
agents may inflict constitutional
wmrmhlmemphdwhyuu'mhruu'w
personnel actions may be taken in response to an employee's
mﬁh.wumm,mumm
MMWWM. Nevertheless, simply by virtue
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